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PRE F A C E 
, L TO THE 


FIRST EDITION. 


* HE author propoſeth in this book to 
render the laws relating to the ſubjects 
it treats of, alittle more intelligible than hath 
| hitherto been done. | 


The method he makes uſe of is various: 


| The firſt thing regarded is the order of time. 
Thus in the Poor laws; firſt is ſet forth the 
appointment of overſeers ; next the ſeveral bran- 
ches of their duty, in finding ſettlements for the 
poor in removing them to ſuch ſettlements 
in making rates for their rehef——in #e- 
heving and otherwiſe ordering them and 
laſt of all, in accounting at the expiration of 
their office. Then again, in treating of ſet= 


as near to the ſaid order as may be, ten diffe- 
ä rent 


Hements, it occurs to conſider diſtinctly, and 


* 1 89 


rent kinds of ſettlements 


levying the fame by di/treſs 


its exportation 


EE EF A Ce 

by %rth by 
the parents ſettlement by appr enticeſhi 5 
by ſervice by marriage- y 2aha - 
biting forty days after notice by paying 
pariſh rates by ſerving a pariſh office 
by renting 101. a year and by a perſon's 
own eftate, In like manner, in treating of 


the rates, firſt is ſet forth the courſe of laying 


tbe aſſeſſment then the allowance thereof by 
the juſtices -publiſiing the ſame in thechureh 
appeal againſt the rates at the ſeſſions 
and finally, 


commitment where no diſtreſs can be had. 


Thus to exhibit another inſtance — In the 
article of the Woollen manufacture, which makes 
up a conſiderable part of the juſtice of the peace 


his duty, and of the officers ſubordinate to him, 


there is ſuch a number and variety of ſtatutes, 
that authors are generally overwhelmed with 
them. To avoid which perplexity, the laws 
are here digeſted in order, according to the na- 

tural progreſs of that buſineſs; from the ſhear- 
ing of the ſheep, to the exportation of the wool 
manufactured; under the ſeveral heads of wind- 
ing of wool by the ſhearer laws to prevent 
working of cloth——fulling 
meaſuring dying iretehing — 


4 in 8 exporting. 


- Where there is no priority in point of time; 
the next method is that of Lord Cote, to frame 


a definition which takes in the whole ſubject, 


| and then explain the ſeveral parts of ſuch defi- 


nition in their order. Thus Grand larcency is 


defined to be, A felamions and fraudulent taking 
and 
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and carrying away by any perſon of the mere 72 ä 


ſonal goods of another, above the value of 12 d 
In the handling of which, the ſeveral branched 
of the definition are explained in the order as 
they ſtand : viz: A felomous and fraudulent ta- 
king and carrying away—— by any perſon 
=of the mere perſonal goods —— of another 
above the value of 12 d. Under which 
heads the general learning relating to that whole 
title 1s comprehended. 


The like method is te; in treating A the 


commiſſon of the peace, the form of an indict- 
ment, the form of an order of removal, and 
other articles. 


In general, it is provided, that one thing ſhall 
clear the way for another, and the W 
paragraphs explain the E 


Under the influence of which conduct, theau- 


thor hath attempted to bring together under one 


general title, divers articles relating to the ſame 


ſubject, which in the common books are broken 
and detached under various ſeparate titles; ho- 
ping thereby, that what hath hitherto been 
thought introductory of confuſion, may tend to 
render the ſubject more perſpicuous, i in exhibit- 
ing the whole under one comprehenſive view. 
Thus the laws relating to the game, which are 
above forty in number, and are interſperſed in 
the common books under about thirteen diffe- 
rent titles, are here digeſted under one general 
title, Game, to which the reader ſhall have re- 


coun for the knowledge of whatſoever be- 


longeth to that ſubject. For example, if any 
PEI would be fatisfied, what B the 
A 4 law 
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law hath caries for ideas bares in tha ſnow; 
by recurring to the general title e ncernin the 
game, he will find the game diſtiuguiſhed in- 
to three kinds, the Jour-footed game, 7 wing 
ed game, and the game of fiſh : The four Footed 


game, are diſtributed into the ſeveral ſpecies of. 
deer, bares, and conzes ; under which head 


concerning bares, he will.readily find what is 


deſired. In like manner, the winged game 


are ſubdivided into ſeveral branches, concern- 
ing hawks and batking ſwans par- 
tridge and pheaſants -- geons 


herons= 


grouſe or mor game. 


laws. 


- 


In theſe large comprehenſive titles, care is 


likewiſe taken, to be as particular as may be 


without injuring the connexion in the ſtatutes, 
by inſerting the whole law by itſelf, relating to 
each ſeparate article. The benefit of which 
will appear by the following inſtance: If a per- 
ſon would know, what number of horſes or 
beaſts in a cart or waggon are allowed by the 
ſtatutes for the preſervation of the roads ; let 
him take what treatiſe at preſent he pleaſes con- 
cerning the highways, he muſt read over the 
whole, before he ſhall be ſure that he hath 
found all which the law hath enacted concern- 
ing. the ſame; and ſuch is often the inaccurac 
lad confuſion, that when he hath peruſed the 
whole, perhaps he may be till to ſeek. For as 
to this inſtance before us, there have been regu- 
lations made concerning the ſame, by ten diffe- 
rent acts of parliament, at very different times. 
Before he can have any competent knowledge 
thereof, 


it 
ducks, wild geeſe, and other water fro — 
and other ; 
Fel; each of which have their peculiar 


Bots 
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thereof, he muſt lay all theſe ten acts together; 


and when he ſhall have done this, he will find 


amongſt them ſo many repeals, and revivals, 
and explanations and amendments, that it will 
even then be no eaſy matter to conclude with 
certainty how the law doth ſtand as to that ar- 

ticle. To ſpare the reader all which trouble, the 

author hath in this, and all other the like in- 
ſtances, laid the whole law together relating 
thereunto, or at leaſt all that hath occurred to 
him, or which he hath thought it material to in- 
ſert. So that the reader may receive ſatisfaction 
in a very ſmall compaſs, as to what he ſhall 
be inquiring about; or at leaſt he may be 
ſatisfied in this, that if he doth not find it 
there, he need not ſeek for it elſewhere in the 


book. 


And by this method of bringing together into 
one general title, all thoſe ſeparate diſtinct titles, 
which have a mutual relation to and depen- 
dance upon each other, the author hath avoided 
one great inconvenience, of referring the reader 
from one title to another, and from that other 
back again to 'the firſt, and (which is not 
unuſual in books of the like kind) perhaps lo- 
ſing the thing to be treated of betwixt them. 


Upon which account alſo, where one law 
occurreth under two different titles, it is uſual 
with him to inſert the ſame under both thoſe 
titles; that ſo the reader's attention may not be 


interrupted, by ſending him to ſearch other ti- 


tles, and from thoſe perhaps others again, which 


have no principal relation to the matter he hath 
in hand. | 


Alſo, 
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Alſo, upon another account, he hath ſome- 


times made uſe of more words than otherwiſe 


he would have done, namely to avoid the fre- 
quent repetition of the term, &c. ; which is a 


vague expreſſion, and apt to create an uneaſi- 
neſs in the reader's mind, for that he cannot 


be ſatisfied from thence, how much, or how 
little 1s intended to be underſtood. 


He hath alſo been ſomewhat large in the 
matter of precedents under divers titles and 


| hath endeavoured to bring them much nearer 


to the ſtatutes, upon which they ought to be 
mier than uſually hath been done. 


For all which enlargements, he hath the 
more ſpace allowed to him, for that he hath 
not thought it neceſſary (as others have done) 
to take up near one fourth part of the book, by 
inſerting Blackerby's juſtice at the end of it, by 
way of index; hoping that the method he hath 
purſued will render every os of that kind 
impertinent and uſeleſs. 


THE MATERIALS which the author hath 
made uſe of, are chiefly of four kinds The 
ſtatules at large the ſeveral treatiſes con- 
cerning the pleas of the cown——- the reports of 


caſes adjudged in the court of king's bench 


and the books concerning the office a juſtice 


of the peace. 


As to the ffatutes at large, or acts of parlia- 
ment ; the author hath not thought himſelf at 
liberty, as Mr. Dalton and others have done, 


to deliver the import thereof in his own words; 


4 but 


WEIRD 
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but hath conſtantly abridged the act, in the 
words of the act itſelf, leaving out nothing 
* which may ſeem any way material. And to 
; = each diſtinct clauſe, he hath annexed. the in- 


% & 


been determined in the court of king's bench, 
or expounded by other good authority. 


The treatiſes concerning the pleas of the 
crown, are thoſe of Stamford, Coke, Hale, and 
Hawfins., Of the firſt of theſe, the author 
hath made little uſe, further than as he is 
adopted by the other three. As to which 
three great authorities, where the law hath 
been declared by Lord Cote, and not contro- 
verted by any other, nor altered fince his time 
by any act of parliament, or judicial determi- 
nation, the author hath given to him the pre- 
ference. And where any of theſe differeth 
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In citing of Mr. Hawkins, he hath not 
thought it allowable, as is uſual with others, 
to omit the ſeveral degrees of caution and aſ- 
ſent, with which he delivereth his opinion ; 
as, it ſeemeth, or it hath been ſaid by ſome, 
or it ſeemeth to be the better opinion,, or it 
ſeemeth to be agreed, and the like; ich are 
by no means arbitrary words without much 
meaning, but are inſerted by him with the ut- 
moſt deliberation and judgment. 


As to the books of reports; where the caſes 
therein have been confidered by Mr. Hawkins, 
and the other learned perſons before mention- 
ed, the author hath judged it very proper to 

leave 


terpretation thereof, where the fame hath 


from the other, he hath noted the difference. 


PARYEDF ATCA, 
leave the matter there as ſettled by them. As 
to the reſt, he hath by no means thought him- 


ſelf of ability to proceed in Mr. Hawkins's 


manner, by laying together all the reports on 
the ſame ſubject, and thereupon extracting an 


opinion out of the whole; but hath inſerted 


the ſame at large, or what he hath thought 


moſt material thereof, and left the determina- 
tion thereupon to the reader's better judg- 
ment. Pegs 


1 


And here it may be requiſite, that the rea- 


der be admoniſhed, not to expect that the book 
ſhall be more perfect, than the materials of 
which it is compoſed. All the books of re- 


ports are not of equal authority. Many of 


them are only notes that had been taken for 


gentlemens own private uſe; which doubtleſs, 
would have been much more perfect, had the 


intended them for publication. For theſe, or 
any other, the author himſelf voucheth not : 


And, as he doth not add to their credit, ſo he 


doth not detract from it; but leaveth every | 


author (as he needs mult) to anſwer for him- 
ſelf. For he hath made it an invariable rule, 


upon all occaſions, to cite his authorities, what 


ſuch ſoever they be; and, in all material in- 
ſtances, in the very words of the original au- 
thors: that ſo, what may be of good authority 


in itſelf, ſhall not be rendered leſs ſo by his 


handling of it. And where no authority is al- 


ledged, he deſires the reader will look upon it 


as ſuch, namely, as having no authority; the 


ſame being nothing elſe but the author's own 


priyate obſervations, which are ſubmitted to 
2 D REP hs 4 every 
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= every reader's judgment, to approve or reject 
zs he ſhall ſee cauſe. tt | 
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| The books of authority concerning the: :of=- 
ce of a juſtice of the peace, are thoſe of Fitæ- 
Herbert, Crompton, Lambard, and Dalton; the 
| laſt of which was publiſhed in the reign of 
. | king James the firſt: ſince which time, no boo 
: | under that title hath been allowed as ſuffici- 
ently authentick, And even the additions 
which have been made to Dalton ſince his 
= * death, ſeem to have no better claim to an un- 


K controulable authority, than other collections 
f which have not obtained it. And Dalton 
Fa himſelf is much injured in the modern 
f editions, in like manner as was obſerved be- 
Tr fore of Mr. Hawkins, by delivering that as ab- 
3, ſolute, which Mr. Dalton publiſhed under the 
y ſeveral degrees of aſſent or doubtfulneſs before 
w_ mentioned; and which the author, in juſtice 
. to Mr. Dalton, hath reſtored. ©: 6 hp 
le | 4 £77 
ry. | Where Dalton hath adopted Lambard, 
1- Crompton, and Fitzherbert (which he doth moit 
e, frequently in their own words) the author hath 
at thought it ſufficient to cite Dalton's ſingle au- 
n- thority. And generally, in all other caſes, where 
u- authors are agreed, he hath judged it unneceſ- 
ty ſary to alledge more than one or two good 
18 von chers | | 75 TRE 
it Concerning the other books of this kind, 
he which have been publithed ſince Dalton's time, 
= it is unneceſſary to enlarge; ſince of the moſt 
to of them the author -hath N made no uſe, and of 


the reſt very [paringly; and he he will not ſeek 
| 2 | | to 


* 
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to enenend his own book, by finding fault 


with others before him. 


Orton, Neſtmorland, 
Sept. 29. 1754. 


4 ——_ 
—— 
: 


Advertiſement concerning the SEND 
EnTITION. 


THREE things herein the author hath 


chiefly attended to: 1. To continue the 


ſtatutes to this preſent ttme. 2. To authenti- 
cate divers caſes of flender authority, by the 


ſanction of Sir John Strange; whoſe reports 
of caſes adjudged during the reigns of the late 


king and of his preſent majeſty, have ſupplied 


in ſome meaſure the deficiency which was in 


that part of the law before, 3. To take ſome- 
what a larger ſcope in inveſtigating matters of 


antiquity; herein preſuming to differ from 
Lord Ca#e and other authorities of the law: 


being led therein by his learned and ingenious 


friend Dr. Morton of Leiceſter-fields *; to 


whom, upon the like account, he expreſſed his 
acknowledgments in the poſtſcript to the for- 


mer edition. | 
Seft. 29. 1755. 8 


* Now ſecretary of the Royal Society, keeper of the manu- 
ſcripts and medals in the Brizifþ Muſeum, and phyſician to the 
Foundling-hoſpital, | 


CC 


Adver- 


pre 


EDITION. 


"THE diſtance of time from the date of 

the ſecond edition renders this third 

edition not ſufceptible of much alteration by 

) the ſtatutes ſince enacted : Thoſe which have 
| been enacted (which was, during the time 
that the book was in the preſs) are inſerted 


7 in an appendix. And ſome further improve- 
_ | ments have been attempted. For, in a mat- 
ter of ſo flux a nature as the law, it is not to 
5 be imagined that any edition, however tole- 
«4 rable for the time, ſhauld long continue ſo, 
5 without ſubmitting to alterations according 
A to times and circumſtances > © | 
in Apr. 26. 1756. 
of I. N 7 ; 
;: | Advertiſement concerning the FouxTa 
us EDITION. 
to „ „„ 5 
nis S the two firſt editions of this book, in 
r= i two volumes in octavo, were deemed to 
| be printed in too ſmall a letter; and the third 
edition, in folio, was intended chiefly for li- 
= braries and domeſtic uſe; it is now judged pro- 
per to print the fame in three volumes in oc- 
tavo, in ſomewhat a larger letter than the 
nu- * | | 
I two firſt editions, and in a more portable 


= compaſs than the third. And herein ſpace is 
allowed for certain enlargements, which in- 
deed were retrenched at firſt oniy to retain 

the 


Advertiſement concerning the THIRD 


xv 4 
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the two volumes within competent dimenſions. 
So that, in effect, the book is now as the au- 
thor firſt intended it; and is continued down 
to this preſent date. 


Dec. 10. 1756. 
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Advertiſement concerning the Fir TH 
E DITION. | 


HE thor thinketh it needful "Y to 
ſay, that this edition cometh down to 


the end of the ſtatutes of the thirtieth year of 


the reign of the king George the ſecond. 
Sept. 29. 3757. 
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Advertiſement concerning the Six TU 
EpIT ION. 


k H I S edition differeth in nothing which 


1s material, from the fifth ecation in 
folio. 


pr. 25. 1758. 
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Advertiſement concerning the SE VENTI 


EDITION. 


CINCE the publication of the ſixth edi- 

tion, there have been many alterations in 
the law, by acts paſſed during the four laſt 
ſeſſions of parliament. Alſo divers new caſes 
have ariſen and been determined in the courts 


of Weſiminſter hall ; of which the author hath 
endeayoured to procure ſome account. Many 


uſeful hints have likewiſe been ſuggeſted by 
gentlemen acting in the commiſſion of the 
peace, or practiſing in the law ; unto whom 


the author taketh this opportunity to render 


his humbleſt acknowledgments. 

In like manner, divers additions or altera- 
tions have occurred from time to time to the 
author himſelf. Upon all which accounts he 
thinketh it needful to make an apology to the 


purchaſers of the former editions. It hath in- 


deed at ſeveral times been his intention to pub- 


liſh the alterations ſeparate, but upon trial he 
hath always found it impracticable. Particu- 


larly in this preſent edition, beſides ſeveral 
titles which were neceſſary to be wholly 
new framed, there are ſo many inſertions in 


other titles, occaſioned by above forty acts of 


parliament, that to diſentangle the ſame would 
be extremely difficult, and when effected 
would equal the fize cf ene fifth part of the 


book. 
Jan. 1. 1762. 
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Advertiſement concerning the EiGuTH 


ED1TION. 


HIS edition is brought down to the end 
} of the ſtatutes of the third year of the 


reign of king George the Third. 


Nov. 22. 1363. 


Advertiſement concerning the NINTEH 
EDITION, 


H Is edition differeth in nothing from 
| the n edition in . 


Mar. 25. 1764. 


Advertiſement concerning the TRENTI 
EprrION. 


ANY and great alterations have been 
neceſſary to be made by reaſon of the 
ſtatutes of the two laſt ſeſſions of parliament; 


particularly in the large title concerning the 


exciſe ; as allo in the titles alebouſes, game, high- 
ways, militia, amps, weollen manufaffure, and 
many others. And the publick having been 
favoured with a volume of reports, by the ve- 
ry judicious and accurate maſter of the crown 
office, the author hath been enabled from 
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thence to rectify ſeveral imperfect reports of 
caſes, and to add others of which he had not 
before been able to procure any account. 


From the continuance of that worthy gentle- 


man's publick communications, much may be 


hoped for in time coming. 


Mar. 25. 1766. 


* — 


Advertiſement concerning this ELE- 
VENTH EDITION. | 


CINCE the publication of the laſt edition. 

the abovementioned worthy maſter of the 
crown office, James Burrow, „ Load hath 
done infinite ſervice to the office of juſ- 
tices of the peace, by the publication of a ſeries 


of deciſions of the court of king's bench upon 


ſettlement caſes, from the death of lord Ray- 
mond in 1732, to the end of Trinity term in 
the year 1768; comprehending the times of 
lord Hardwicke, lord chict-juſtice Lee, lord 
chiet-juſtice Ryder, and the firſt twelve years 
of lord Mansfield. From which it will ap- 
pear, that the great uncertainty of the law up- 
on caſes of ſettlements did ariſe from the im- 
perfect reports of thoſe caſes which had been 
publiſhed, and not from any uncertainty or 
contrariety in the determinations themſelves. 
The peculiar excellence of theſe reports (over 
and above the author's judicious exactneſs, and 


that they are prepared by himſelf in order for 


publication) ariſes from the nature of his of- 


V 
fice, which furniſhes him with the true ge- 
nuine ſpecial ſtate of every queſtion, and, from 


his ſi tuation and conſtant attendance in court, 


enables him to hear and obſerve the debates of 
counſel and the arguments of the learned judges; 
and finally, from the record itſelf he receiveth 
the determination of the court. It is needleſs 
to obſerve that theſe reports have cauſed great 
alterations to be made in the title Poor. The 
title Highways alſo, and ſome others, have 
been found neceſſary to be totally worked up 
de novo, the former laws on the reſpective 
ſubjects having been repealed, and new laws. 
enacted. The ſtatutes of the laſt ſeſſion, 


which were publiſhed ſince this edition went | 


to the preſs, are added in an appendix. 


Nov. 1 3. 1769. 
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1, Certain abbreviations Mage uſe of in this 
work, — 


II. Some general rules to be e in the 
conſtruction of ſtatutes or acts of par- 


liament. 


J. Certain abbreviations made uſe of in this 
work. 


N order to keep the book within a reaſonable 

I « compaſs, the following abbreviations -are made 
uſe of. | | 

1. The word j#/tice is always to be underſtood to 
mean juſtice of the peace, when not otherwiſe ex- 
= preſſed, 
3 2. The words one jujtice ſhall always be under- 
ſtood to ſignify one or more juſtices : ſo that what is 
directed to be done by one, ſhall not be intended 
thereby to exclude others from joining with him. 

3. In like manner, 7wo juſtices, when not other- 
wile expreſſed, ſhall be underſtood to ſignify two 
Juſtices or more. 

4. So allo a conviction on the oath of one wit- 


nes, ſhall be un nen to denote one wilneſs or 
more, 


Juftice, 


One juſti e. 


Two j uſtices. 


One witneſs. 


a 3 5. An 


Majority. 


7 . 
"4 a 


Warrant, 


Judge of aſbize, 


Mayor. 


Conſtable, 


Overſeer. 


Poor. 
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And two. witneſſes ſhall denote o or more wit- 
nel ſes. 

6. (1 9.) ſhall be underſtood to * one where- 
Wi is of the Quorum. 

7. The Juſtices in, ſeſſions ſhall ſignify the foid ju- 

ſtices, or the major part f them. 

8. The word ons ſhall denote the general or 

quarter ſe Mons, if not otherwiſe expreſſed. 
The word warrant ſhall always ſignify war- 

rant under band and ſeal, where not expreſſed other- 

wiſe. | 

10. Judges or juſtices of afſize ſhall be under- 

ſtood to ſignify alſo thoſe of N/ Prius, Oyer and 

T, erminer, and General Gaol Delivery. 

11. The word mayer ſhall always be underſtood 
to imply bailiffs and other chief officers in corpora- 
tions. 7 

12, The word conſtable ſhall always be underſtood 


to imply tythingmen, borſpolders, beadboroughs, and 
other peace officers of like degree. 


12. The word overſeer ſhall be underſtood to 
mean overſeer of the poor, where not expreſſed other- 
wiſe. 

14. Where a penalty, or part thereof is expreſ- 
ſed to be given to the poor ; that ſhall be always 


underſtood to denote the poor of the pariſh where 
Phe offence was committed, if not otherwiſe limit- 


ed. 

15. Where a penalty is to be recovered WIRE 
the juſtices of the peace, it is thought indiſpenſible 
to inſert particularly the manner of recoyering the 
ſame ; but where it is to be ſued for in any of his 
majeſty” s courts of record at Weſtminſter, it is judg- 
ed not neceſſary to ſet forth the ſpecial method of 
procedure there: and generally, where it is expreſ- 
ſed, that a perſon. ſhall do, or not do ſuch a thing, 
on pain of ſuch a ſum, without more, it ſhall be 
underſtood that ſuch penalty is not recoverable be- 


fore the juſtices of the peace, but only | in the courts 


at We eftminſier. 
16. In. 
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16. In all caſes of Aiſtreſs and ſale, it ſhall be un- Overplus. 
derſtood, that the gverplus muſt be returned to the 
owner; after the ſum or ſums to be thereout deduc- 
ted, ſhall be ſatisfied and paid. 

17. Lands ſhall be underſtood to ſtand for lands, Lands. 
tenements, and hereditaments. - 

18. Where franſportation is directed for any of- Tranſportation, 
fence, it ſhall always be underſtood, that if the offen- 
der ſhall return before the time limited, he ſhall be guilty 
of felony without benefit of clergy. 


\ 


* 


19. In the blank ſpaces for the names in the Blank ſpaces, 
precedents, inſtead of inſerting initial letters arbi- 
trarily, it is thought it may be ſome ſmall help to 
the memory, that A. O. ſhall ſignify the offender, 

A. I. the informer, A. V. the witneſs, J. P. the 
Juſtice of the peace, and the like. 

20. Alſo, for brevity's ſake, ſums of money and Figures. 
other numbers are uſually expreſſed by figures and 
not in words at length; but it is to be remem- 
bered, that in the forms of warrants, convictions, 
and other proceedings before the juſtices, they 
ought to be expreſſed in words at length, and not 
in gur. 5 

21. Where a ſtatute is ſaid to be in force, until e of 
ſuch a day, month, and year, Sc. it ſhall always 
be underſtood to imply, and from thence to the end 
of the then next ſeſſrons of parliament. 

22, In the ſtatutes made in the reigh of the late g;,, orna- 
King William, it is thought not neceſſary upon all tutes. 
occaſions to ſlay William the Third, ſince there are 
no printed ſtatutes in the reigns of William the Firſt 
and Second. 5 = | 

Nor 1s it thought neceſſary in ſuch ſtatutes to add 
the name of Queen Mary to that of King William ; 
but it 1s judged ſufficient for the underſtand- 

. Ing thereof, to quote the ſtatutes in this manner, 
viz. | 1% 

IV. ſejj. 2. c. 6. ſ. 3. to ſignify the ſtatute made 
in the parliament holden in the firſt year of the 
reign of King William the Third and Queen Mary, 


the ſecond ſeſſion thereof, chapter the lixth, ſection 
the third. 


a 4 23 Ab- 


j 
x 


Lib 
RM 
x 
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W 
— 
_ 
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1 an; judged as authorities, or elſewhere occaſionally noted, con- 4 
Ul . Fo. * fiſting for the moſt part of ſome of the initial letters 1 
4 of the authors names, and other common diſtinctions, f 
1 3 need not to be further explained. 0 e 
1 So alſo the names of the terms in which the ſeveral | 
1 caſes were adjudged, to wit, Hilary, Eaſter, Trinity, | t 
1 and Michaelmas, ate expreſſed by the initial letters i 
Jil H. E. T. and M. 15 
44 5 
1 II. Some general rules to be obſerved in the con- , 
4h; 1 £73  fruflimnof Hatutes, or acts of parhament, | 
* To avoid repeating the ſame obſervations ſome 1 
hundreds of times, it is thought proper to pre- F 
miſe the following general rules to be obſerved, a 
in the conſtruction of ſtatutes or acts of parlia- I" 
ment. ; 
How far an al. 1. Regularly, a ſtatute in the affirmative doth 
firmative repeal- not repeal a precedent affirmative ſtatute. 11 Co. F 
eth an affu ma- 61. I 
tive. 
But if the latter is contrary to the former, 
it amounteth to a repeal of the former. L. Raym. l 
160. ; « 
How far eg af. 2. A ſtatute made in the der without any 
— Frmative flawte negative expreſſed or implied, doth not take away £ 
common lau. the common law; and therefore the party may waive 5 
| his benefit by ſuch ſtatute, and take his remedy by : 
the common law. 2 Inſt. 200. - 
Repealingare- 2. By repealing of a repealing ſtatute, the firſt 
pealing fat ©. ſtatute is revived. Read Parl. | 1 
. Regularly, where an act of parliament giveth f 
ke purſued. a power or intereſt to one perſon certain, by this ex- 5 
preſs deſignation of one, all others are excluded. T 
11 Co. 59, 64. : 
Power to ad. F. In all caſes, where juſtices may take examina- | N 
aller an oath tions, or other accuſation or proof, tho? the ſtatue Y 
doth not expreſsly ſet down that it ſhall be upon Hp 
mar yet it ſhall Be intended that it ſhall be _ Fe 
ain, Dall. c. 115. c 
6. Gene- 


or information, without mentioning an indictment; 


form of charters, ordinances, commands, or pro- 
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6. Generally, it is holden, that where a ſtatute 10 what caſe the 


appoints a thing to be done by one or more juſtices, e wayexs- 


cute the power 


without giving any appeal to the ſeſſions; there given to two, _ 


the juſtices in ſeſſions may do that thing: but where Ji. 
an appeal is given to the ſeſſions, the juſtices in 
ſeſſions cannot proceed originally therein, becauſe 
that method would take away the power of ap- 
pealing. at -; „ N 

7. Where a ſtatute makes a new-offence, which How far an in- 
was no way prohibited by the common law, and —_—_— 
appoints a particular manner of proceeding againſt method of pro- 
the offender, as by commitment, or action of debt, — 1 "<a 


it ſeems to be ſettled at this day, that it will not 


maintain an indiftment, becauſe the mentioning 


the other methods of proceeding only, ſeems im- 
pliedly to exclude that of indictment : Yet it hath 
been adjudged, that if ſuch a ſtatute give a recovery 
by action of debt, bill, plaint, information, or 6ther- 
wiſe, it authorizes a proceeding by way of indict- 
ment. 2 Haw. 211, 

8. But every contempt of a ſtatute is indictable, Where no me- 
mw no other puniſhment is limited. 1 Haw. dN 

O. | 

9. And whereſoever an act of parliament doth Where the de- 
generally prohibit any thing, the party grieved ſhall — 
not only have his action for his private relief, but by the king, and 
the offender ſhall be puniſhed at the king's ſuit, for * Stletes. 
the contempt of the law. 2 Taft. 163. 

10. All actions, indictments, or informations, on In what time 
penal {tatutes, for any forfeiture limited to the king, — -; 4 
all- be brought within two years after the offence tuies. 
committed; if limited to the king and proſecutor, 
then within one year; and if it is not ſued for in 
that one yea then the king may ſue for the fame 
within two years, after the expiration of that one 
year; and not otherwiſe, 31 El. c. 5. . 5. That 
Is to ſay, unleſs where it is otherwiſe directed by 
lubtequent ſtatutes. | 

ti. Many ancient ſtatutes are penned in the Statutes not in 


the name ot the 
whole legiſlature. 


hibitions 
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hibitions from the king, without mentioning the 
concurrence of either lords or commons ; yet inaſ- 
much as they have always been acquieſced in as 

_ unqueſtionably authentick, this eſtabliſhes and con- 
firms their authority, and the defect is ſalved by 
ſuch univerſal reception. Hawkinss preface to the 
Natutes. | | 

Preamble. 12. The preamble or rehearſal of a ſtatute is 

deemed true; and therefore good arguments may 

be drawn from the preamble. 1 Iuſt. 11. But 
the preamble ſhall not reſtrain the operation of the 
enacting part; as where the preamble reciteth only 
a particular inconvenience, this ſhall not hinder a 
ſubſequent enacting clauſe from being underſtood 
in that more general ſenſe which the words would 
otherwiſe and of themſelves import, ſo as to take 
in other inconveniences of the like kind, altho' not 
| ſpecified in the preamble, 8 Mod. 144. 1 P. 

Will. 320. | | | 
May do fuch a 13. Where a ſtatute directs the doing of a thing, 

nar for the ſake of juſtice, or the publick good ; the 

word may is the ſame as the word fall: as where 

the ſtatute of the 14 C. 2. c. 12. enacts that the 

overſeers may make a rate to reimburſe the conſta- 
bles, this is conſtrued they fall; for they are com- 
pellable ſo to do. 2 Salk. 609, | 

Court of record, 14. Where a ſtatute directs a penalty to be re- 

covered in any court of record; this ſhall not be in- 


tended of the quarter ſeſſions, unleſs it be ſpecially. 


named in ſuch ſtatute; but only of the courts of 
record at Weltminſter. 6 Co. 19, 20. 2 Hale's Hiſt. 


29, 30. 


Higher courts 1 f. It is a general rule in the conſtruction of 


not intended, j . : 
where the inſe- ſtatutes, that where things of an inferior degree are. 


rior are ft firſt mentioned, thoſe of a higher dignity ſhall not 
mentioned. . | O 
be included under general ſubſequent words; as. 
where a ſtatute ſpeaks of indictments to be taken. 


before juſtices of the peace, or others having power 


to take indiftments, it ſhall be underſtood only of 


other inferior courts, and not of the king's bench, 
4 OT: 
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or other courts at Weſtminſter. 2 Co. 46. 2 Haw. 
O05. | b 
: 16. Where a ſtatute gives power to the Juſtices, 
to require any perſon to do a thing, as to take the 
oaths, the law implicitly gives them power to iſſue 
their precept to have the body before them; for 


when the law granteth any thing to any one, that 


alſo is granted, without which the thing itſelf cannot 
be; And it is againſt the office of the juſtices, and 
the authority given them by the law, that they ſhall 
go and ſeek the parties. 12 Co. 130, 131. 


the peace, to hear and determine an offence in a 
ſummary way; it is neceſſarily implied, and ſuppoſed, 
as a part of natural juſtice, that the party be firſt 


Fo and have opportunity to be heard and anſwer 


for himſelf. 1 Haw. 154. 


xxvii 


Power to con- 
vene the parties. 


9 


© 17. Where a ſtatute gives power to the juſtices of Neceſſity of ſum- 
moning the 
party. 


18. Where an act of parliament gives power to Two juflices to 


two juſtices finally to hear and determine an offence, 
it is neceſſarily ſuppoſed, that they ſhall be both to- 
gether, or which is the ſame thing in other words, 
that they ſhall hold a ſpecial ſeſſions for that pur- 
poſe. And the like is, when they are to do any 


other judicial act, as to make an order of baſtardy, 


or adjudge the ſettlement of a poor perſon. For it 
is unknown to the laws of England, that two perſons 
ſhall act as judges in the ſame cauſe, when at the 
{ame time one of them is in one part of the county, 
and the other in another. 


be both together a 


19. Where a ſtatute appoints a conviction to be Informer's oath. 


on the oath of one witneſs ; this ought not to be by 
the ſingle oath of the informer ; for if the ſame 
perſon ſhould be allowed to be both proſecutor 
and witnefs, it would induce profligate perſons to 
commit perjury for the ſake of the reward. L. 


Naym. 154g. 


20. Where a ſtatute directeth, that a perſon ſhall Confeffon. 


be convicted of an offence, upon the oath of one or 


more witneſſes, and ſaith nothing of the confeſſion of 


the party ; yet if the offender ſhall before the juſtice 


conteſs the offence, he may be convicted "wy 
| uc 


4 
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ſuch confeſſion : for confeſſion is ſtronger evidence 
than the oath of witneſſes. Dalt. 109, 162. Str. 
„ 
Diſcretionary Where an act of parliament gives power to 
power, 


he Taſtes -of the peace, to take order in any 
matter according to their diſcretions; this ſhall be 
underſtood, according to the rules of reaſon, law, 
and juſtice, and/not by Private opinion. 
100. 

22. In all caſes where the kingdom of England, or 
that part of Great Britain called England, hath been 
or ſhall be mentioned in any a& of parliament; the 


England includes 
Wales. 


ſame ſhall be deemed to comprehend the dominion of 


Wales, and town of Berwick pon Tweed. 20 G. 2. 
c. 42. 

23 an may be- lad down as an invariable rule, 
that the law favours liberty: So that in the con- 
ſtruction of a penal ſtatute, where the interpretation 
is dubious, that ſenſe muſt be purſued (all other 
things being equal) which 1s more beneficial to the 
ſubject, or the party ſuffermg. Thus, where an act 
directs, that the juſtices ſhall commit an offender to 
priſon for 12 months, the juſtices may not alter the 
words, and commit him for a year; for in this reſpect, 
12 months and one year are not the ſame : bur the 
months muſt be computed at 28 days to the month, 
and not as kalendar months, unleſs it be ſo expreſſed 


Twelve months. 


in the act. 
Quakers affrma- 24. In all caſes wherein, by any at of parliament, 
188 on oath ſhall be allowed or required; the ſolemn 


affirmation of quakers ſhall be allowed inſtead of 
ſuch oath, altho' no particular or expreſs proviſion 
be made for that purpoſe in the ſaid act. 
„ 35. 

But no quaker ſhall by virtue hereof be qualified 
or permitted to give evidence in any criminal cauſe, 
or ſerve on any jury, or bear any office or place of 
pry in the government. . 37. 

To ſay that a perſon ſhall forfeit generally, or 
the he ſhall forfeit to the king, is all ore 
King ſhall have every forfeiture not otherw ſe limited. 
11 Co. 60, 


Forfeiture, 


E cept 


5 Co. 


22 G, 2. 


for the 


for 
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not 
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Except where a forfeiture is given in lieu of pro- : 
perty and intereſt ; for there it ſhall go to the party 
injured. 1 Koll's Rep. go. 

For whereſoever a ſtatute giveth a forfeiture or 
penalty, againſt him which wrongfully detaineth or. 
diſpoſſeſſeth another of his duty or intereſt; in that 
= caſe, he that hath the wrong ſhall have the forfeiture 
or penalty, and ſhall have an action for the ſame 
u pon the ſtatute, and the king ſhall not have the 

= forfeiture in that caſe. 1 Inſt. 159, 


K 26. Where a ſtatute ſaith, that ſuch a perſon Fine and ranfomg 
, ſhall pay fine and ranſom to the king; in legal un- 
- _ derſtanding, ſuch fine and ranſom. are all one: for 
f if they were divers, then ſhould the party pay two 
. ſums, one for the fine, and another for the ranſom ; 
which was never done. 1 Int. 127. | 
„ 27. Acts of parliament that ſpeak of fines or At the king's 
N ranſoms at the king's pleaſure, are always to be un- PR 
n derſtood of the king in his courts by his juſtices. 
* 1H. . - 1 8 8 
E 28. It is ſaid that whereſcever a juſtice of the Where a power 
* peace is impowered, by any ſtatute, to bind a perſon „ 
0 over, or to cauſe him to do a certain thing, and 
ant ſuch perſon being in his preſence ſhall refuſe to be 
t, bound, or to do ſuch thing; the juſtice may commit 
* 


him to the gaol, to remain there till he ſhall comply. 
h. 2 Haw. 116. 

209. When a ſtatute appoints impriſonment, but Impriſonment, 
limits no time when; it ſhall be immediately, 8. when. 
it, == Co. 1 19. | 


IN | 30. When a ſtatute appoints impriſonment, but inf ent, 
of limits no time how long; the priſoner in ſuch caſe be long. 

on MR muſt remain at the diſcretion of the court. Dalt. 

, 31.. Where any offender ſhall by a juſtice of the nent te 


Peace be committed to the houſe of correction, the horſe of cor- 
for an offence cognizable before him out of ſeſ- den, for what 
tons, and the time and manner of puniſhment is 
not by law expreſsly limited; he may commit him 
to the houſe of correction, here to be kept to hard 
labour, until the next general or quarter ſeſſions, or 
"Eves 5 until 
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an offence felony. 
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| until diſcharged ty due courſe of law. 17 G. 2. c. 3. 
. 3a. 

Statute making — Þ Wherever a ſtatute makes any offence. felony ; 

it incidentally gives it all the properties of felony at 

common law. 1 Haw. 10g. 

Miſpriſon. 33: Therefore an act of parliament chat makes 

an offence felony, doth conſequently introduce the 

puniſhment of concealing, that is, miſpriſion of 
telony ; and every offence made felony by act of 

Paſliament. includeth miſpriſion. 1 H. H. 708. 

Igfants. 34. An Act making a new felony, extendeth not 
to infants under 14 years of age; but if they be of 
that age; it binds them. 1 H. H. 706. 

Life and mem- 35. Not only thoſe crimes which are made fe- 

2h lonies by the expreſs words of any ſtatute, but alſo 
thoſe which are decreed to have or undergo judg- 
ment of life and member, dp become felonies thereby, 
whether the word _—_ were mentioned or not. 1 
Haw. 107. 

body ans 99% 36 Dur an offence ſhall never be made felony; 
by the conſtruction of any doubtful and ambiguous 
words of a ftatute; and therefore if it be only pro- 
hibited under pain of forfeiting body and goods, or of 
being at the king's will for body, lands, und goods, 
it ſhall amount unto no more than a high miſde- 
meanor, puniſhable by impriſonment or the like. 
107. 

Benefit of clergy. 37. All felonies by the common law have the 
benefit of clergy; therefore where a ſtatute enacts a 
felony, and ſays, the offender ſhall ſuffer death, clergy 
lies notwithſtanding, and is never ouſted without 
expreſs words. 3 Inſt. 73. 2 Haw. 342. 

Forfeiture of 38. Saving of dewer in a ſtatute making an offence 

nee felony, is ſuperfluous; for by the 1 Ed. 6. c. 12. 
Dower is not loſt by the felony of the huſband. 
17. 

Uſe 39. Where a penalty 1s given to an informer upon 
a penal ſtatute; he ſhall have no coſts, unleſs the 
Rarute itſelf directs it, but he ſhall PSY his Sa out 
of the penalty. 2 Pax. 2 274. 
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Therefore where a juſtice hath power to inflict a 


pecuniary penalty, not exceeding ſuch a ſum; he 


may. do welt in fuch penalty to conſider the cofts of 
proſecution. 


40. No damages can be given to the party grieved, Damozee 


upon an indictment, or any other criminal proſecu- 
tion; and where by ſtatute damages are given to the 
party grieved, it ſeems that they cannot be recovered 

on an indictment at the ſuit of the king, grounded 
on ſuch ſtatute, unleſs ſuch method of recovering 
them be expreſsly given by the ſtatute; but that 
they ought to be ſued for in an action on the ſtatute, 
in the name of the party grieved. But it is every 
day's practice in the court of king's bench, to in- 
duce defendants to make ſatisfaction to proſecutors, 

for the coſts of the proſecution, and alſo for the 
damages ſuſtained, by intimating an inclination on 
that account to mitigate the fine due to the king. 

2 aw. 210. - | 


41. Where a ſtatute gives treble damages; the Treble damages, 
juſtices are not to aſſeſs the damages, and then tre- 


ble them ; but the jury ought to find the damages, 
and then the juſtices are to treble them. Cro. Car. 
449- 


42. In all caſes where a juſtice is or ſhall be re- Digreſs and Gale. 


quired by any act of parliament, to iſſue a warrant 
of diſtreſs for the levying of any penalty inflicted, 
or any ſum of money directed to be paid by ſuch 
act; it ſhall be lawful for ſuch juſtice granting ſuch 
warrant, therein to order and dire& the goods and 
chattels ſo to be diſtrained, to be ſold and diſpoſed 
of within a certain time to be limited in ſuch war- 
rant, fo as ſuch time be not leſs than 4 days, nor 
more than 8 days, unleſs ſuch penalty or ſum of 
money, together with reaſonable charges of taking 
and keeping the diſtreſs, be ſooner paid. And the 
officer making ſuch diſtreſs, may deduct the rea- 
ſonable charges of taking, keeping, and ſelling 
ſuch diſtreſs, out of the money ariſing by ſuch ſale; 
and the overplus (if any) after ſuch charges, and 
alſo the ſaid penalty or ſum of money, ſhall be ſa- 

tisfied 


xxxli INTRODUCTION. | 
tisfied and paid, ſhall be returned on demand to the 
owner of the goods and chattels ſo diſtrained. (Ex 
cept only in caſes of diſtreſs for quakers tithes and 

: church rates.) 27 Geo. 2. c. 20. 6 

. Second offence, 42, An act inflicting a penalty for a ſecond offence, 
muſt always be unnderſtood, after conviction and 
judgment for the firſt offence ; and the ſecond of- 
fence muſt be committed after the firſt conviction, 
and judgment thereupon given ; for it doth not ap- 
pear to be an offence, until judgment by proceed- 
ing of law be given againſt the offender. 2 Inf. 

68. | e Fs | 

5 And the indict ment for a ſecond offence, muſt 
recite the record of the firſt conviction ; and upon 
the evidence, the record of the firſt conviction muſt. 
be proved: but the matter of the firſt conviction 
ſhall never be re-examined, but muſt ſtand for 


granted. 1 H. H. 686. 


——— 
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Abjuration Oath. See Daths. 
Accelſary, 
T. Of acceſſaries in general. 
II. Of acceſjaries before the fact. 


TIT. Of acceſſaries after the fact. 
IV. How they are to be proceeded againſt, 


J. Of acceſſaries in general. | 
1. AN CESSARY (quaſi accedens ad culpam) is he Acceſſary, what. 


that is not the chief actor, but one that is concerned 
in the felony by commandment, aid, or receipt. 

2. In the higheſt capital offence, namely, high treaſon, x, the bigheſt 
there are no acceſſaries, neither before nor after; for the offence, no ac: 
conſenters, aiders, abetters, and knowing receivers and ceflaries. 
comforters of traytors are all principals. 1 Hale Hf. 613. 

But yet as to the courſe of proceeding, it hath been, and 

indeed ought to be the courſe, that thoſe who did actually 
commit the very fact of treaſon, ſhould be firſt tried, be- 
fore thoſe that are principals in the ſecond degree; be- 
cauſe otherwiſe this inconvenience might follow, that the 
principals in the ſecond degree might be convicted, and 
yet the principals in the firſt degree may be acquitted, 
which would be abſurd. 1 H. H. 613. | | | 

3. In caſes that are criminal, but not capital, as in petit 1a the loweſt 
larcency and treſpaſs, there are no acceſſaries; for the acceſ- offences, no ac. 
ſaries before are in the ſame degree as principals ; and ac- ©": 
ceſſaries after, by receiving the offenders, cannot be in law _ 
under any penalties as acceſſaries, unleſs the acts of par- 
liament that induce thoſe penalties do expreſly extend to 


== receivers or comforters, as ſome do. 1 H. H. 613. | 

. 4. It remains therefore, that the buſineſs of this title Acceſſaries only 
: of acceſſaries refers only to felonies, whether by the com- alen 
mon law, or by act of parliament. | 
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5. Concerning which, Lord Cote obſerves generally, Acceffaries im- 
that when any offence is felony, either by the common Pl9in felony, 
law, or by ſtatute, all acceſſaries both before and after 
are incidentally included. 3 In,. 59. ; 

Vor, I, | B : 6. But 


3 


2 
Acceſſaries in 


felonies by ſta · 
tute, 


How far acceſ - 


ſaries by ſtatute 
ſhall have their 
clergy. 


Acceſſary be- 
fore. 


| and. conſequentially thoſe that counſel or command the ot- 


ſent at the time of the felony committed, doth yet procure, 


Acceſtary. 
6. But as to felonies by act of parliament, Lord Hale 
diſtinguiſhes thereupon as follows: Regularly (he ſays) if 


an act of parliament enact an offence to be felony, tho it 
mention nothing of acceſſaries before or after, yet virtually 


fence, are acceſſaries before, and thoſe that knowingly 


receive the offender are acceſſaries after. 1 H. H. 613. f 
But if the act of parliament that makes the felony, in ] 
expreſs terms comprehend acceſſaries before, and make t 
no mention of acceſſaries after, namely, receivers or com- C 
forters, there it ſeems there can be no acceſlaries after ; 2 
for the expreſſion of procurers, counſellors, or abettors, v 
all which import acceſſaries before, make it evident, that d 
the law- makers did not intend to include acceſſaries after, 1 
which is an offence of a lower degree than acceſſaries be- 0 
fore. ir H. H. 814. ä t] 
And altho' it be generally true, that an act of parliament e 
creating a felony, renders conſequentially acceſſaries before tl 
and after within the ſame penalty, yet the ſpecial penning Ir 

of the act ſometimes varies the caſe: Thus the ſtatute of 
3 H. 5. . 2. for taking away women, makes the taking hi 
away, and the procuring and abetting, yea and wittinely | Cc 
receiving alto, to be all equally principal felonies, and ex- BR n 
cluded of clergy. - Again, the ſtatute of 27 El:z. c. 2. 4 
makes the coming in of a jeſuit zreaſon, the receiving or ü : 
relieving of him felony, the contributing of money to his = C 
relief a præmunire. So that acts of parliament may di- et 
verſify the offences of acceſſary or principal, according to A 
the various penning thereof, and fo have done in many BF 
eates. 7 1 H. H. 614, 615. = 
7, Alſo a ſtatute excluding the principals from the be- di 


nefit of clergy, doth not thereby exclude the acceſlaries 
before or after ; neither doth a ſtatute, excluding the ac- 
ceſſaries, thereby exclude the principals. 2 Haw. 342. 


TT. Of acceſſaries before the fact. 
An acceſſary before the fat committed, is he that being ab- 


counſel, command, or abet another to commit a felony. 

Being abſent at the time of the felony committed] For if he 
is preſent, he is not an acceſſary, but a principal. 

So alſo, if divers come to commit an unlawful act, and 
be pꝛeſent at the time of the felony committed, tho* one of 
them only doth it, they are ad principals, Hale Pl, 2.15» 


80 


Af 


Atceſlary. 

So if one preſent move the other to ſtrike; or if ohe pre- 
ſent did nothing, but yet came to aſſiſt the party if needful 
or if one hold the party while the felon ſtrikes him; or if 
one preſent deliver his weapon to the other that ſtrikes: for 
they are preſent, aiding, abetting, or comforting. Id. 216. 

So if ſeveral perſons ſet out together, or in ſmall par- 
ties, upon one common deſign, be it murder or other fe- 
lony, or for any other purpoſe unlawful in itſelf, and each 
taketh the part aſſigned him; ſome to commit the fact, 
others to watch at proper diſtances and ſtations to prevent 
a ſurprize, or to favour (if need be) the eſcape of thoſe 
who are more immediately engaged: they are all, provi- 
ded the fact be committed, in the eye of the law preſent at it. 
For it was made a common cauſe with them; each man 
operated in his ſtation at one and the ſame inſtant towards 
the ſame common end; and the part each man took tend- 
ed to give countenance, encouragement, and protection to 
the whole gang, and to inſure the ſucceſs of their com- 
mon enterprize. Foſter's Crown Law, 250. | 
hut if once came caſually, not of the confederacy, tho 
he hindered not the felony, he is neither principal nor ac- 
ceſſary, altho' he apprehend not the felon; but for his 
negligence he is puniſhable by fine and impriſonment. 
Hal:'s Pl. 216. 2 Haw. 313. | 

Allo in ſome caſes, even a perſon abſent may be prin- 
cipal; as he that puts poiſon into any thing to poiſon an- 
other, and leaves it, tho' not preſent when it is taken: 
And ſo it ſeems all that are preſent when the poiſon is ſo 
infuſed, and conſenting thereunto. Hale's Pl. 216. 

Procure, counſel, command, or abet] But here note ſome 
diverſities: As, | 

(I.) Ihen the principal doth not accompliſh the fa altoge- 
ther in #he ſume ſort, as it was beforehand agreed between him 
and the acceſſary. And therefore if one commands ano=- 
ther to lay hold upon a third perſon, and he lays hold upon 
him and robs him, the perfon commanding is not acceſs 
ſary to the robbery ; for his command might have been 


performed without any robbery. Dalt. c. 161. 


But if the command had been to beat him, and the 
pirty commanded doth kill him, or beat him fo that he 
dieth thereof; the perſon commanding ſhall be acceſſary 
to the murder : for it is a hazard in beating a man, that 
he may die thereof. Dalt. c. 161. 8 

(2. ) He that commandetb or counſelleth any evil or unlawful 
act to be done, ſhall be adjudged acceſſary to all that ſpall enſue 
upon the ſame evil act, but not to any other diſtin thing, As 
if one command another to ſteal a horſe, and he ſtealeth an 
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ox; or to rob a man by the highway of his money, and 
he roþs him in his houſe of his plate; or to burn ſuch a 
one's houſe, and he burneth the houſe of another: Theſe 
are other acts and felonies than he commanded to be done, 
and therefore he ſhall not be adjudged acceſſary to them. 


Dake. c. 161. | 


| | Tg 
(3.) But if a perſon commit the ſame felony, which another WM 
did command or counſel to be done, tho" he doth it at another WF &q 
time, or in another place, or in another fort than was cam. ti 
manded or counſelied, yet here ſuch perſon commanding or coun- + 
felling ſhall be acceſſar y. As it he doth counſel to killa man MF pe 
by poiſon, and he kills him with a dagger; or to kill him 1c 
by the highway, and he kills him in his houſe ; or to kill BB 
him one day, and he kills him on another day; intheſe . 7 
and the like cafes, he ſhall be acceſſary. Dealt, c. 161. of 
(4.) Theſe offences which in the conſiruction of law are WF pe 
ſudden and unpremeditated, caunot have any acceſjaries before. WF © 
As killing a man by miſadventure, in his own defence, or ce 
manſlaughter : For in ſuch caſe there can be no -procu- fe 
Ting, counſelling, commanding, or abetting. But there | be 
may be acceſſaries after. 1 H. H. 616. i ye 
(F.) It ſeems to be generally agreed, that he who barely La 
conceals. a felony, which be knows to be intended, is guilty only in 
of a miſpriſion of felony, and ſhail not be judged an acceſſary ; 
for this is not procuring, counſelling, or abetting. 2 Haw. of 
17 
; (55 Alſo, if a man counſels or commands another to k; 
kill a perſon, and before he hath killed him, he who coun- he 
felled or commanded ir, repents, and countermands it, is 
charging him not to kill him, and yet after he doth kilt {ct 
him; here ſuch perſon countermanding ſhall not be ad- on 
judged acceſſary to the murder: For, generally, the law m 
adjudgeth no man acceſſary to a felony before the fact, but 
ſuch as continue in that mind at the time that the felonß a f 
is done and executed. Dalt. c. 161. = an 
(J.) But if a perſon adviſe a woman to kill her child BY he 
as ſoon as it ſhail be born, and ſhe kill it in purſuahce of im 
ſuch advice; he is an acoeſſary to the murder, tho? at the 
time of the advice, the child not being born, no murder co 
could be committed of it: For thè influence of the felo- hu 
nious advice continuing till the child was born, makes pu 
the adviſer as much a felon, as if he had given his advice 10¹ 
alter the birth, 2 Hlaw. 315. 5 H 
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Acceſary, | 
III. OF acceſſaries after the fact. 


to be committed by another, relieves, comforts, or aſſiſis the felon. 

Knowing the felony to be committed] There can be no 
doubt, but that it is neceſſary that the receiver have no- 
tice of the felony, either expreſs or implied, and fo to 
be laid in the indictment, that the receiver knew that the 
perſon received by him, had committed the principal fe- 
lony. 2 Haw. 319. ; | 

The felony] This as hath been faid, holds place only in 


Felonies, and in thoſe felonies, where by the law judgment 


of death regularly ought to enſue ; and therefore not in 
petit larcency. 1 H. H. 618. | 
And therefore if a perſon do barely receive, comfort or 
conceal an offender guilty of any common treſpaſs, or in- 
ferior crime of the like nature, tho' he know him to have 
been guilty, and that there is a warrant out againft him, 
yet he is not an acceſtary to the offence; but perhaps in 
{ach caſe he may be indictable for a contempt of the law, 
in hindering the due courſe of juſtice. 2 Haw. 311. 

Rel:cves, comforts, or aſſiſis the felon] In the explication 
of theſe words ſeveral things are confiderable ; 

(J.) Generally, an aſſiſtance whatſoever given to one 
known to be a felon, in order to hinder his being appre- 
hended, or tried, or ſuffering the puniſhment to which he 
is condemned, is ſufficient to bring a man within this de- 
{cription, and make him acceſſary to the felony; as where 
one aſſiſts him with a horſe to ride away with, or with 
money or victuals to ſupport him in his eſcape. 2 Haw. 317. 

(2.) But if a man knows that a perſon hath committed 


_ a felony, but doth not diſcover it, this doth not make him 


an acceſſary, but it is a miſpriſion of felony, for which 
he may be indicted, and upon his conviction fined and 
imptiſoned. 1 H. H. 618. | | 

(3.) Alſo if a man ſees another commit a felony, but 
conients not, nor yet takes care to apprehend him or to levy 
hue and cry after him, or upon hue and cry levied doth not 
purſue him; this is a neglect puniſhable by fine and impri- 
tonment, but it doth not make him an acceſſary. 1 H. 
H. 618. "Hof | 

(4.) In like manner, if one commit a felony, and come 
to a perſon's houſe before he be arreſted, and ſuch perſon ſuf- 
fer him to eſcape without arreſt, knowing him to have com- 
mitted a felony, this doth not make him acceſſary; but if 


Acceſſary after the fact is, where a perſon knowing the felony Acceſſary after. 


3 3 he 


5 
3 * 
3 


x 4 
— 
: . 7 
4:7 ih 


* apts 2 
RR — RTE 
— — LO FER) 


— - 44 — 
5 * e 


Acteſlary. 
he take money of the felon to ſuffer him to eſcape, this 
makes him acceſſary: And ſo it is if he ſhuts the fore door 
of his houſe, whereby the purſuers are deceived, and the 
felon hath opportunity to eſcape, this makes him an ac- 
ceſſary; for here is not a bare omiſſion, but an act done 
by him to accommodate the felon's eſcape, 1 H. H. 619. 

(5. ) Alto it ſeems to be ſettled at this day, that whoſo- 
ever reſcues a felon from an arreſt for the felony, or vo- 
luntarily ſuffers him to eſcape, is an acceſſary to the fe- 


lony, 2 Haw. 318. 


(6.) But if a felon be in priſon; he that relieves him 


with neceſſary meat, drink, or cloaths, for the ſuſtentation 


of life, is not acceſſary. 1H. H. 620: 

(J.) So if he be bailed out; it is lawful to relieve and 
maintain him, for he is ſtill in ſome ſort in cuſtody, and 
is under a certainty of coming to his trial. 1 H. H. 620. 

(8.) But if a felon bein gaol; for a man to convey in- 
ſtruments to him to break priſon to make an eſcape, or to 
bribe the gaoler to let him eſcape, makes the party an acceſ- 
ſary; for tho common humanity allows every man to afford 
ſuch perſons neceffary relief, yet common juſtice prohibits 
all unlawful attempts to cauſe their eſcapes. 1 H. H. 621. 

(9.) The ſending a letter in favour of a felon, or advi- 
ſing to labour witneſſes not to appear, makes no acceſſary; 
but it is a high contempt. Hale's Pl. 219. 

(To.) A man may be acceſfary to an acceſſary, by the 
receiving of him knowing him to be an acceſſary to felony. 
x H. 622. | 

(11,) If a man hath goods flolen, and he receives his 
goods again, ſimply, without any contract to favour the 


_ felon in his proſecution, this is lawful ; but if he receives 


them upon agreement not to proſecute, or to proſecute 
faintly, this is theftbote, punifhable by impriſonment and 
ranſom, but yet it makes him not an acceffary ; but if he 
take money of him to favour him, whereby he eſcapes, 
this makes him acceſſary. 1 H. H. 619. 

(12.) And if any perſon ſhall receive or buy ſtolen goods 
knowing them to be ſtolen; or ſhall receive, harbour, or 
conceal the thieves ; he ſhall be deemed an acceſlary, and 
be tranſported for fourteen years. 2 W. c. 9. J. 4. 5 Ann. 
c. 31. / 5. 4 Gee. c. 11. And buying the goods at an 


O 
undervalue, 1s a preſumptive evidence, that ne knew they 


were ſtolen. 1 H. H. 619. 

(12.) It ſeems agreed, that the law hath ſuch a regard 
to that duty, love, and ende ed. which a wife owes to her 
husband, as not to make her an acceſſary to felony by any 
receipt g given to her husband; ; yetif ſhe be any way 8 
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Acteſſary. 7 
of procuring her husband to commit it, it ſeems to make 
her an acceſſary before the fact, in the ſame manner as if 
ſhe had been ſole. Alſo it ſeems agreed, that no other 
relation beſides that of a wife to her huſband, will exempt 
the receiver of a felon from being an acceſſary to the fe- 
lony from whence it follows, that if a maſter receive a 
ſervant, or a ſervant a maſter, or a brother a brother, or 
even a huſband a wife, they are acceſſaries in the ſame 
manner as if they had been mere ſtrangers to one another, 
2 Haw. 320. 

(14.) But if the wife alone, the huſband being 1gno- 
rant of it, do receive any other perſon being a felon ; the 
wife is acceſſary, and not the huſband. 1 I. H. 621. 

(15.) But if the huſband and wife both receive a felon 
knowingly, it ſhall be adjudged only the act of the huſ- 
band, and the wife ſhall be acquitted. 1. H. H. 621. 


IF. How they are to be proceeded againſt. 


1. By 2 Ed. T. c. 15. Thoſe who are accuſed of the re- Acceſſaries how 
ceipt of felons, or of commandment, or force, or of aid in far bailable. 
felony done, ſhall be bailable ; but this ſeemeth to be only 
where it Rands indifferent whether the party be guilty or 
innocent: for if there are ſtrong preſumptions of guilt, it 
ſeemeth that he is not bailable. 2 Haw. 102. 

2. Where a perſon is feloniouſly ſtricken or poiſoned in In what county 
one county, and dies thereof in another county, the acceſ- be teien. 
ſary may be indicted in the county where the death ſhall 
happen. 2@ $3.&4. & -n-24./. 2g $ 


Allo, where a murder or felony ſhall be committed in 


7 * . 
one county, and the perſon ſhall be acceſſary in another 


county, the acceſſary may be indicted in the county 
where he was acceſſary: And the judges of aflize, or two 
of them, of the county where the oftence of the acceſſary 
ſhall be committed, on ſuit to them made, ſhall-write to the 
keeper of the records where the principal. ſhall be con- 
victed, to certify them whether ſuch principal be attaint- 
ed, convicted, or otherwiſe diſcharged ; which he ſhall 
certify under his ſeal. 2 & 3 Ed. 6. c. 24. /. 4. 

3. The acceſſary may be indicted in the ſame indict- Acceſſary and 
ment with the principal, and that is the beft and moſt principal in the 
uſual way; but he may be indicted in another indictment, Oe 
but then ſuch indictment muſt contain the certainty and | 
kind of the principal felony. 1 H. A. 623. 


4. It ſeemeth that the acceſſary may be put to anſwer be- Principal to be 


fore the principal hath appeared; but his plea cannot be tried firlt tried. 
before ſuch appearance, unleſs he deſires it himſelf; but if 
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Both tried by 


ane ingufk. 


Acceſſary may 
be tried, tho? 
the principal be 
not attainted. 


Receiver of ſto- 
len goods may 
be tried before 
che priacipal. 


Cafe 3 


Acceſſary. 


he will put himfelf upon his trial, before the principal be 


tried, he may; and his acquittal or conviction, upon ſuch 
trial, is good. 2 Haw. 322. 1 H. H. 623. 

But it ſeemeth neceſſary in ſuch caſe to reſpite judgment, 
till the principal be convicted; for if the principal be af- 
ter acquitted, that couviction of the acceſſary is annulled, 
and no judgment ougbt to be given againſt him: But if he be 
acquitted of the acceſſary, that zcquittal i is good, and he 
ſhall be diſcharged. 1 H. H. 623, 624. 

5. It ſeems to be ſettled at this day, that if the principal 
and acceſſary appear together, and the principal plead the 
general iſſue, the acceſſary ſhall be put to plead alſo ; and 
that if helikewiſe plead the general iſſue, both may be tried 
by one inqueſt ; but that the principal muſt be firſt con- 
victed ; and that the jury ſhall be charged, that if they find 
the principal not guilty they ſhall find the acceſſary not guil- 
ty. But it ſeems agreed, that if the principal plead a plea in 
bar, or abatement, or a former acquittal, the acceſſary ſhall 


not be forced to anſwer, till that plea be determined: for 


if it be found for the principal, the acceſſary is diſcharged 
if againſt the principal, yet he ſhall after plead over to the 
felony, and may be acquitted, 2 Haw. 223. 1 H. H. 624, 
6. Anciently the acceſſary could not be tried, unleſs the 
principal were attainted (3 Ed. 1. c. 14.) but by the 1 Ann. 


fiat. 2. c. ꝙ. , 1. If the principal be convicted, or ſtand 


mute, or peremptorily challenge above twenty of the jury, 
the acceſſary may be tried and puniſhed as if the principal 
had been attainted; and this, altho' the principal be ad- 


mitted to his clergy, pardoned or otherwiſe delivered be- 


fore attainder. 

7. But in the caſe of ſtolen goods, if the principal can- 
not be taken, the buyer or receiver may be proſecuted as 
for a miſdemeanor, to be puniſhed by fine and impriſon- 


ment, or other ſuch corporal puniſhment as the court ſhall 


think fit, altho' the principal be not convicted; which 
thall exempt the offender from being puniſhed as acceſſary, 
if the principal be afterwards taken and convicted. 1 Ann, 
_ 2. c. 9. / 2. 5 Arn. c. 31. / 6. And by the 29 

Geo. 2. c. 30. The buyer or receiver of ſtolen lead, iron, 
copper, braſs, bell- metal or. ſolder, may be convicted, al- 
tho' the principal hath not been convicted; and mall be 
tranſported for fourteen years, 

8. It ſeemeth not reaſonable, Mr, Hawkins ſays, a 


perſon is charged a perſon is charged as acceſſary to more than one principal, 


as acceſſary to 


more than one. 


to try him on the conviction of one, before all of them 
have appeared; becauſe hereby he may be ſubject to the 
hardſhip and hazard of two trials for his life for the ſame 

oftence; 


 Acceſſary. 
offence, which is contrary to the general courſe of the 
law. 2 Haw. 323. 

But if a man be indicted as acceſſary to two or more, 
and the jury find him acceffary to one, it is a good ver- 
dict, and judgment may paſs upon him. Foft. 361. 

And therefore the court in their diſcretion (Sir Michael 
Fifter ſays) may arraign him as acceſſary to ſuch of the 
principals who are convicted; and if he be foundguilty as 
acceſſary to them or any of them, jugment ſhall paſs up- 
pon him : But on the other hand, it he be acquitted, that 
acquittal will not diſcharge him as acceſſary to the others. 
And when they come in and are canvicted and attainted, 
or if judgment of outlawry paſſeth againſt them, he ma 
be arraigned de nous as acceſſary likewiſe to them. Altho' 
it is the ſafer courſe (according to lord Hale) to reſpite the 


arraignment of the acceſſary, till all appear or are out- 
lawed. Foft. 36 1. | 


9. If the principal be erroneouſly attaint, yet the ac- Call 
ceſſary ſhall be put to anſwer, and ſhall not take advan- principal is ex- 
roneouſly at- 


tage of the error in that attainder; but the principal re- 
verſing the attainder, reverſeth the attainder of the acceſ- 
ſary. H. H. 625, | 
But upon this, Sir Michael Foſter diſtinguiſheth as fol- 
lows : If the principal and acceflary are joined in one in- 
dictment and tried together, which ſeems to be the moſt 
eligible courſe where both are ameſnable to the court ; 
there is no room to doubt, whether the acceſſary may not 
enter into the full defence of the principal, and avail him- 
ſelf of every matter of fact, and every point of law tending 
to his acquittal, For the acgeſſary is in this caſe to be 
conſidered as a partner in the ſuit, and this ſort of defence 
neceſſarily and directly tendeth to his own acquittal. ff. 
GG.. | 
: But when the acceſſary is brought to his trial, after the 
conviction of the principal; it is not neceſſary to enter in- 
to a detail of the evidence on which the conviction was 
founded. Nor doth indictment aver that the principal 
was in fact guilty, At is ſufficient if it reciteth, with 
Proper certainty, the record of the conviction, This is 
evidence againſt the acceſſary, ſufficient to put him upon 
his defence. For it is founded on a legal preſumption, 
that everything in the fofmer proceeding was rightly and 
properly tranſacted. But a preſumption of this kind muſt, 
as it ſeemeth, give way to facts manifeſtly and clearly 
proved. As againſt the acceſſary, the conviction of the 
principal will not be concluſive ; it is as to him res inter 
alios aeßg. Id. 


And 
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Acceſſary ac- 
quitted may be 


indicted as prin- 


cipal. 


Whether the 


principal ac- 

quitted may be 
indicted as ac- 
ceſſary beivie. 


Principal ac- 


quitted may be 


indicted as ac- 
ceſſary after. 


Acceſſary before 


Acceſſary, 


And therefore fi it ſhall come out in evidence upon the 
trial of the acceſſary, as it ſometimes hath and frequently 
may, that the offence of which the principal was convic- 
ted did not amount to felony in him, or not to that ſpe- 
cies of felony with which he was charged; the acceſſary may 
avail himſelfof this, and ought to be acquitted. Fe. 365. 

And as in point of /aw, ſo alſo in point of fact, if it 
ſhall manifeſtly appear in the courſe of the acceſſary's trial, 
that the principal was innocent ; common juſtice ſeemeth 
to require that the acceſſary ſhould be acquitted, As ſup- 
poſe a man is convicted upon circumſtantial evidence, 
ſtrong as that ſort of evidence can be, of murder. Another 
is afterwards indicted as acceſſary to this murder; and it 
cometh out upon the trial by inconteſtable evidence, that 
the perſon who was ſuppoſed to be murdered is ſtil] livin g 
in this caſe certainly the perſon indicted as acceſſary ſhall 
be acquitted. Or ſuppoſe the perſon to have been in fact 
murdered, and that it ſhould come out in evidence to the 
ſatisfaction of the court and jury, that the witneſſes a- 
gainſt the principal were miſtaken in his perſon (a caſe 
of this kind Sir Michael Fofter ſays he has known), that the 
perſon convicted as principal was not nor could poſſibly 
have been preſent at the murder. Id. 367, 368. 


10. If one perſon be indicted as principal, and another 


as acceſſary, and both be acquit; yet the perſon indicted 
as acceſſary may be indicted as principal, and the former 
acquittal as accèſſary is no bar. 1 H. H. 625. 

11. But if a perſon be indicted as principal and acquitted; 
lord Hale ſays, he ſhall not be indicted as acceſtary before: 
And if he be, he may plead his former acquittal in bar, for 
it is in ſubſtance the ſame offence. 1 H. H. 626. 

But Sir Michael Fofter obſerves upon this, that in the 
eye of the law, the offences of principal and acceſſary do 
ſpecifically differ; and if a perſon indicted as principal, 
cannot be convicted upon evidence tending barely to prove 
him to have been acceſſary before the fact, which mult 
needs be admitted, it doth not appear how an acquittal 
upon one indictment can be a bar to a ſecond for an of- 
fence ſpecifically diiferent from it. Fe. 362. 

12. So if a man be indicted as principal, and acquitted ; 
he may be indicted as acceſſary after, for they are offences 
of ſeveral natures. 1 H. H. 626. 

13. And ſoit is, if he be indicted as acceſſary before, 


zcquit ted, may and acquitted ; yet for the ſame reaſon he may be indict- 


be indicted as 
acceſlary after. 


ed as acceſſary after. 1 H. H. 620. 


Indict- 
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Acceſſary, 


Indictment of an acceſfary before the fa&, taken 0 


from Coke's report of Lord Sanchar's caſe, 9 Co. 
116. which, as the proſecution was by the king's 
ſpecial command, was probably drawn by good 
advice; and on which Robert Creighton, eſquire, 
(Lord Sanchar of Scotland) was convicted and 
hanged ; VIZ. ©. 


Middleſex, FT HE Jurors do preſent for the lord the ting 


upan their aath, That whereas Robert Car- 


liel late of London, yeoman, aud James Irweng late of Lon- 


don aforeſaid, yeoman, not having God before their eyes, but 


ſeduced by the inſtigation of the devil, the eleventh day of May 


in the year of the reign of our lord James by the grace of God of 
England, France, and Ireland, ling, defender of the faith, 
and ſo forth, the tenth, and of Scotland the forty-fifth, at Lon- 
don, that 1s to ſay, in the pariſh of St. Dunſtan in the Ie/t, 
and in the ward of Farringdon without London aforeſaid, 
&c. with force and arms, &c. felonioufly and of their afore- 
thought malice, in and upon one John Turner then and there in 
the peace of God and of the ſaid lord the king being, made an aj- 


fault and affray, and the aforeſaid Robert Carliel a certain gun 


tormentum] called a piſtol, of the value of 5 s. then and there 
charged with gunprwder and a leaden bullet, which gun the 


ſaid Robert Carliel in his right hand then and there had and 


held, in and upon the afereſaid John Turner then and there 


felontoufly, voluntarily, and of bis malice forethought, did ſhoot 


75 and diſcharge; and the aforeſaid Robert Carliel, with the 
leaden bullet aforeſaid from the gun aforeſaid then and there 
ſnot and diſcharged, the aforeſaid John Turner in and upon 
the left part of the breaſt of him tie ſaid John Turner, near 
ihe let pap of him the ſaid John Turner, then and there fe- 
lmn:oufly flruck, giving to the ſaid John Turner then and there 


with the leaden bullet aforeſaid out of the gun aforeſaid then 


aud there Shot off and diſcharged, in and upon the left part of 
the breaſt of him the ſaid John Turner, one mortal wound of 
the breadth of half an inch, and depth of froe inches, of which 
17ortal wound the aforeſaid John Turner at Landon aforeſaid, 
in the pariſh and ward aforeſaid, inflantly died: And that 
James Irweng felonioufly, and of his forethought malice, then 


and there wwas preſent, aiding, alſiſling, abetting, comforting 


and maintaining the aforeſaid Robert Carliel 10 the felony and 
murder aforeſaid in form aforeſaid to be done and committed; 
end fo the aforeſaid Robert Carliel and James Irweng the 
a/crejaid John Turner at London aforeſaid, in the pariſh and 
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: Acceſſary, 


ward "aw in manner and form -forefetd, Feloniouſly, vo- 
luntarily, and 
againſt the peace of the lord the now king, his crown and dig- 
nity 3 And that one Robert Creighton, late of the pariſh of 
St. Margaret in Wiſtminfler, in the county of Midaleſex, 
eſquire, not having God before his eyes, but being ſeduced 
by the inſtigation of the devil, before the felony and mur- 
der aforeſaid by the aforeſaid Robert Carliel and James Ir- 
eng in manner and form aforeſaid done and committed, 


that is to ſay, the tenth day of May in the year of the 


reign of our lord James by the grace of God of England, 
France, and Ireland, king, defender of the faith, and ſs 
forth, the tenth, and of Scotland the forty- fifth, the afore- 
ſaid Robert Carliel, at the aforeſaid pariſh of St. Margaret 
in Weſtminſter aforeſaid, in the county of Middleſex afore- 
ſaid, to the felony and murder aſoreſaid, in manner and 
forth aforeſaid to be done and committed, maliciouſly, fe- 
loniouſly, voluntarily and of his forethought malice, did 
incite, move, abet, counſel and procure, againſt the peace 
of the {aid lord the king that now i his crown and dignity. 


If after the fact, then the form may be thus; 


And that A. O. late of in the county of Fee 
yeoman, well knowing the ſaid (offender) to have done and 
commutied the ſaid felony in manner and form aforeſaid, af- 


_terwards, to wit, on the — day of- in the 
year of the reign ofc . al aforeſaid in the county 
aforeſaid, with force and arms, him the ſaid did then 


end there felonioufly, and of his malice farethought, receive, 
aid, and comfort; againſt the peace of the ſaid lord ths King 
that now ts, his crown and dignity. 


Action popular. See Jnformation. 


* Addition. 


O prevent the inconvenience of troubling one perſon 
for another, it is enacted by 1 H. 5. c. 5. that in 


every original writ of actions perſonal, appeals, and indictmenis, 


in which the exigent ſhall be awarded, to the names of the de- 
Falun additions all be wade, of their "_ or degree or 


miſteryy 


of their forethought malice, killed and murdered, 
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ma, ds + wat . 


-£d Af ad Wy. hk. oy }Þ Lo * @. @a ® .,. a Xs» 


6 — „ . gud hand 


hy — hajo, 


hw A 


erſon 
at in 
nents, 
2 de- 
ree Or 


Hei, 


Addition. 
lery, and of the towns, or hamlets, or places, and counties, 
of the which they were, or be: And if by proceſs upon the ſaid 
original writs, appeals, or indiftments, in the which the ſaid 
additions be omitted, any outlawries be pronounced, they ſhall 
be void; and before the outlawries pronounced, the ſaid writs 


and indiftments ſhall be abated by the exception of the party. 


In which the exigent ſhall be awarded) The exigent is 2 
writ whereby the ſheriff is commanded to proclaim the 
party in the county court, in oxder to his being outlawed. 
And by theſe words the act extendeth only to caſes where 
proceſs of outlawry may be awarded; and therefore it ex- 
tendeth not to an indictment for incroaching on a high- 


way, becauſe in that caſe proceſs of outlawry lieth not, 
but a diſtreſs, Croke Elix. 148. | 


To the names of the defendants) Regularly by the common 


law, every natural man, having no name of dignity, ought 
to be named inall originals and other fuits by his chriſtian 
name, and ſirname, and that, before tnis act, ſufficed; but 
if he had a name of inferior dignity (as knight or banneret) 
he ought to be named by his chriſtian name and firname, 
and dy the addition of his name of dignity. 2 I. 666. 
If there be a corporation of one ſole perſon, that hath a 
fee ſimple, and may have a writ of right, he may be named 
by the common law by his chriſtian name without any fir- 
name, as John biſhop of P. 2 Inſt. 666. 
If it be a corporation aggregate of many able perſons, 
as mayor and commonalty, dean and chapter, the mayor or 
dean need not be named by his chriſtian name, becauſe 
that ſuch a corporation ſtandeth in lieu both of the chri- 
ſtian name and ſirname. 2 In. 666. | 
A duke, marquis, earl, viſcount, or baron might by the 
common law be named by his chriſtian name, and by the 
name of his dignity ; as John duke of 34, 2 Inſt. 666. 
Additions ſhall be made] The addition as well of the eſtate, 


degree, or myſtery, as the town, hamlet, or place, ought 
by force of this act to be alledged, in the firſt name; for 


an addition after the alias difus is ill: As for inſtance, 

where the indictment was againſt W. R. otherwiſe called 
. R. of H. for without the alias dictus there is no addi- 
tion of the vill; and if the party is not ſufficiently named 


in the firſt part, the alias cannot aid or help it. 2 Uf. 
669. 3 Salk. 20. ED, 


Where there are ſeveral defendants of different names, 


and the ſame addition, it is ſafeſt to repeat the addition 


after each of their names, app! 


ing it particularly to ever 
one of them, 2 Haw, 187. Ms l : 


Where 


13 


Addition. 

Where a father hath the ſame name and the ſame addj- 
tion with a defendant being his ſon, the action is abate- 
able unleſs it add the addition of the younger to the other ad- 


ditions ; but where the father is the defendant, it is ſaid that 
there is no need of the addition of the elder, 2 Haw. 187. 


Of their eſtate or degree] Eſquire is a good addition; and 


the ſons of all peers and Jords of parliament in the life of | 


their fathers, are in law eſquires, and ſo to be named. Alſo 
the eldeſt ſon of a knight is an eſquire. 2 III. 667. 

And it feems clear, that no one can be well deſcribed 
by the addition of a temporal dignity of any other nation 
beſides our own ; becauſe no ſuch dignity can give a man 
a higher title here, than that of an eſquire. 2 Haw. 187. 

Gentleman and gentlewoman are good additions ; and 
if a gentlewoman be named ſpinſter, ſhe may abate and 
quaſh the writ or indictment. 2 IH. 668. 

A gentleman by reputation, that is neither gentle by 
birth, nor by office, nor by creation, but commonly cal- 
led gentleman, and known by that name, is a ſufficient 
addition; but if he be named yeoman, he cannot qual 
the indictment, 2 Int. 668. 

Lord Coke fays, he that hath taken any degree in either 
of the univerſities, may be named by that degree without 
queſtion. 2 It. 668. But this 1s doubted by others. 
2 Haw. 187. 

Clerk is a good addition of a clergyman, 2 1. 668. 

Yeoman and Jabourer are good additions, and are ap- 
plied only to the man, and not to the woman. 2 Ha. 188. 

Widow or {inglewoman, or (as fome ſay) wife of ſuch 
a one, are all of them good additions of — eſtate and de- 
gree of a woman; but no ſuch like addition is good, for 
the eſtate and degree of a man. And ſpinſter is a good 
addition for the eſtate and degree of a woman, and per- 
haps alſo for that of a man. 2 Haw. 188. 


Or miſtery] This includeth all lawful arts, trades and 
occupations, as taylor, merchant, mercer, pariſh clerk, 
ſchoolmaſter, huſbandman, labourer, and the like. 2 
Haw. 188. 

But ſervant, groom, or farmer, are not additions with- 
in this act, becauſe they are not of any miſtery. And cham- 
berer, Latter. pantler, or the like, areadditions of offices, 
and not of any miſtery or occupation. 2 I. 668. 

Neither doth this act extend to unlawful practices, as 


extortioner, maintainer, thief, vagabond, heretick, and 
ſuch like, 2 Haw. 188. 


Addition, 

If a man hath divers arts, trades or occupations, he may 
be named by any of them; but if a gentleman by birth be 
a tradeſman, he ſhall not be named by his trade, but by 
the degree of gentleman, becauſe it is worthier than the 


addition of any myſtery. And in general a man ſhall be 
named by his worthieſt title of addition. 2 1n/?. 668, 669. 


And of the towns or hamlets] If there be two towns in a 
county of the ſame principal name, with different addi- 
tions to diſtinguiſh them from one another, as Great Dale 
and Little Dale, or Upper Dale and Lower Dale, and the de- 
tendant named only of the principal town without any 
addition, as of Dale only, the defendant may plead that 
there are two Dales in the ſame county, and none without 
an addition. But if there be two towns of the ſame name 
in a county, without any addition to diſtinguiſh them, it 
may be ſufficient in ſuch caſe to name the defendant gene- 
rally of either of ſuch towns, without adding any thing 
to diſtinguiſh it from the other. 2 Haw. 189. 

If the defendant live in a hamlet of a town, it is faid to 
be in the eleCtion of the party to name him either of the 
hamlet or of the town. 2 Haw. 189. 

But the addition of a pariſh, if there be two or more 
towns in it, is not good; but if there be but one town, 
the addition of pariſh is good, 2 Int. 669. 

The addition of the place of habitation of a wife, is 
ſufficiently ſhewn, by ſhewing that of the huſband ; be- 
cauſe it ſhall be intended that the wife lives where the 
huſband does. 2 Haw. 290. 


Or places] If the defendant lives in a place known by a 
ipectal name, and lying out of ayy town or hamlet, he may 
be well named of ſuch place but if he live in any place 
known within a town or hamlet, it is faid to be ſafeſt to 
name him of the town or hamlet. 2 Haw. 189, 190. 


Of the robich they were, or be] The addition of the eſtate, 
degree, or myſtery, ought to be as the defendant was of at 
the day of the indictment brought; and not late of ſuch a 
degree or myſtery ; but it is a good addition to name the 
defendant late of ſuch a town or place, becauſe men do 
often remove their habitation. 2 If. 670. 

Hßhall be void] This being a judgment in law, is inter- 
preted to be made void by a writ of error, or by the plea of 
the party coming in upon a catias utlagatum ; for tho? the 


ſtatute ſaith they ſhall be void, yet they are but voidable 


by a writ of error or plea. 2 Inſt. 670. 5 
Hy the exception of the party] But if the defendant ap- 
Peareth upou proceſs, and plead, taking no advantage thereof 


by 


15 


{ ( r 


7 


— —ä——ä—ä) 


Fry — 
— 


> 
. 


2 
— 


— — 
— 92 — 
PE YEE 


— 
— 


— 


3 


mi ng 
— 07 ee ; . —_ LITER W 
A — —— — — 3 4 — F 
— nr ID ——. 2 ry — — 
rr ee IS 8 3 — tre * 2 "=. 7e * 
2 wg * . * 2 — can ne, ay < . — 
- * k * 


Aw 
Woes 
. 


and not of any miſtery or occupation. 2 1 


| Addition. 

1 7 
Where a father hath the ſame name and the ſame addi- 
tion with a defendant being his ſon, the action is abate- 


able unleſs it add the addition of the younger to the other ad- 
ditions ; but where the father is the defendant, it is fatd that 


there in no need of the addition of the elder. 2 Haw. 187. 


Of their eſtate or degree] Eſquire is a good addition; and 


the ſons of all peers and lords of parliament in the life of 
their fathers, are in law eſquires, and fo to be named. Alſo 


the eldeſt ſon of a knight is an eſquire. 2 III. 667. 


And it feems clear, that no one can be well deſcribed 


by the addition of a temporal dignity of any other nation 


beſides our own ; becauſe no ſuch dignity can give a man 
a higher title here, than that of an eſquire. 2 Haw. 187. 

Gentleman and gentlewoman are good additions ; and 
if a gentlewoman be named ſpinſter, ſhe may abate and 
quaſh the writ or indictment. 2 I. 668. 


A gentleman by reputation, that is neither gentle by | 
birth, nor by office, nor by creation, but commonly cal- 


led gentleman, and known by that name, is a ſufficient 


addition; but if he be named yeoman, he cannot quaſh 2 


the e. 2 Inſt. 668. 

Lord Coke ſays, he that hath taken any degree in either 
of the univerſities, may be named by that degree without 
queſtion. 2 I. 668. But this is doubted by others. 
2 Haw. 187. 

Clerk is a good addition of a 8 2 Inſt. 668. 

Yeoman and labourer are good additions, and are ap- 
plied only to the man, and not to the woman. 2 Haw. 188. 

Widow or ſinglewoman, or (as fome ſay) wife of ſuch 
a one, are all of them good additions of the eſtate and de- 
gree of a woman ; but no ſuch like addition is good, for 
the eſtate and degrec of a man. And ſpinſter is a good 
addition for the eſtate and degree of a woman, and per- 
haps alſo for thatof a man. 2 Haw. 188. 


Or miftery] This includeth all lawful arts, trades and 
occupations, as taylor, merchant, mercer, pariſh clerk, 
ſchoolmaſter, huſbandman, labourer, and the like, 2 
Haw. 188. | 

But ſervant, groom, or farmer, are not additions with- 
in this act, becauſe they are not of any miſtery. And cham- 
berer, butler, pantler, or the like, are additiofs of offices, 
668. 
Neither doth this act extend to unlawful oradtices, as 


extortioner, - maintainer, thief, vagabond, heretick, and 
ſuch like, 2 r. 188. 


Addition. 
If a man hath divers arts, trades or occupations, he may 
be named by any of them; but if a gentleman by birth be 
a tradeſman, he ſhall not be named by his trade, but by 
the degree of gentleman, becauſe it is worthier than the 


addition of any myſtery. And in general a man ſhall be 
named by his worthieſt title of addition. 2 /n/?. 668, 669. 


And of the towns or hamlets] If there be two towns in a 
county of the ſame principal name, with different addi- 
tions to diſtinguiſh them from one another, as Great Dale 
and Little Dale, or Upper Dale and Lower Dale, and the de- 
tendant named only of the principal town without an 
addition, as of Dale only, the defendant may plead that 
there are two Dales in the ſame county, and none without 
an addition. But if there be two towns of the ſame name 
in a county, without any addition to diſtinguiſh them, it 
may be ſufficient in ſuch caſe to name the defendant gene- 
rally of either of ſuch towns, without adding any thing 
to diſtinguiſh it from the other. 2 Haw. 189. 

If the defendant live in a hamlet of a town, it is faid to 
be in the eleCtion of the party to name him either of the 
hamlet or of the town, 2 Haw. 189. | 

But the addition of a pariſh, if there be two or more 
towns in it, is not good; but if there be but one town, 
the addition of pariſh is good. 2 Ii. 669. 

The addition of the place of habitation of a wife, is 
ſufficiently ſhewn, by ſhewing that of the huſband ; be- 


huſband does. 2 Haw. 290. 


Or places] If the defendant lives in a place known by a 
fpecial name, and lying out of any town or hamlet, he may 
be well named of ſuch place ; but if he live in any place 
known within a town or hamlet, it is faid to be ſafeſt to 
name him of the town or hamlet.. 2 Haw. 189, 190. 


Of the which they were, or be] The addition of the eſtate, 
degree, or myſtery, ought to be as the defendant was of at 
the day of the indictment brought; and not late of ſuch a 
degree or myſtery ; but it is a good addition to name the 
defendant late of ſuch a town or place, becauſe men do 
often remove their habitation. 2 nf. 670. | 

Shall be void] This being a judgment in law, is inter- 
preted to be made void by a writ of error, or by the plea of 
the party coming in upon a capias utlagatum ; for tho? the 
ſtatute faith they ſhall be void, yet they are but voidable 
by a writ of error or plea. 2 Inſt. 670. 

By the exception f the party] But if the defendant ap- 
peareth upou proceſs, and plead, taking no advantage thereof 


cauſe it ſhall b@intended that the wife lives where the 
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| by exception, he hath loſt the benefit hereof : But it ſeem- 
eth that the bare appearance of the party, without plea; 
doth not ſalve the want of a good addition. 2 Haw. 190. 


Adultery. Dee Lewdneſs. 
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1. What is an affray. SER os . 
II. How far it may be ſuppreſſed by a private per ſon. 
TIT. How far by a conſtable. | pop | 
IV. How far by a juſtice of the peace. 

V. Puniſhment of an affray. 


I. What ts an affray. 


1. N affray is a publick offence to the terror of the king*s 
| ſubjects; jo called (according to lord Coke) becauſe 
it affrighteth and maketh men afraid. 3 Inft. 158. 
2̃. From whence it ſeemeth clearly to follow, that there 
may be an aſſault, which will not amount to an Fray; as 
where it happens in a private place, out of the hearing or 
[ ſeeing of any, except the parties concerned; in which caſe 
= it cannot be ſaid to be to the terror of the people. 1 Haw. 
f ö 134. | | a 
15 Alſo it is ſaid, that no quarrelſome or threatning 
ö words whatſoever, ſhall amount to an affray; and that no 
one can juſtify laying his hands on thoſe who ſhall barely 


= gquarrel with angry words, without coming to blows ; yet 
5 it ſeemeth, that the conſtable may, at the requeſt of the 


{ 
iſ | party threatened, carry the perſon who threatens to beat 
| | kim, before a juſtice in order to find ſureties. 1 Haw. 125, 
| a, | 4. Alſo, it is certain, that it is a very high offence to 
| | challenge another, either by word or letter, to fight a duel, 
U or to be the meſſenger of ſuch a challenge; or even barely - 


i to endeavour to provoke another to ſend a challenge, or to 

| fight ; as by diſperſing letters to that purpoſe, full of re- 
f. flections, and inſinuating a deſire to hght. 1 Jaw. 135. 
1 | 5. Butaltho' no bare words, in the judgment of law, 
carry in them ſo much terror as to amount to an affray, 

; yet it ſeems gertain, that in ſome caſes there may be an 
| affray, where there is no actual violence; as where a man 
arms himſelf with dangerous and unuſual EPR 10 

| uc 


Aﬀray. 


ſuch a manner as will naturally cauſe a terror to the peo- 
ple; which is ſaid to have been always an offence at the 
common law, and is ſtrictly prohibited by ſtatute: For by 
2 Ed. 3. c. 3. it is enacted, that no man of what condition 
ſoever, except the king's ſervants in his preſence, and his mi- 
niſters in executing their office, and ſuch as be in their com- 
pany aſſiſting them, and alſa upen a cry made for arms to keep 
the peace, ſhall come before the king's juſtices, or other of the 


bring any force in affray of peace, nor go nor ride armed, by 
night or day, in fairs or markets, or in the preſence of the 


forfeit their armour to the king, and their bodies to priſon at 
the king's pleaſure. And the king's juſtices in their preſence, 
fheriffs and other miniſters in their bailiwicks, lords of fran- 


cities and boroughs within the ſame, and borough-halders, con- 
tables and wardens of the peace within their wards, ſhall have 
power to execute this act. And the judges of afſize may puniſh 
ſuch officers as have not done their duty herein, | 


Upon a cry made for arms to keep the prace.] It is holden 
upon theſe words of exception, that no perſon is Within 
the intention of this ſtatute, who arms himſelf to ſuppreſs 
dangerous rioters, rebels, or enemies, and endeayours to 
ſuppreſs or reſiſt ſuch diſturbers of the peace and quiet of 
the realm. x Haw. 136. 


it pars, of the Country, or the people; and fo, he obſerves, 
that the writ grounded upon this ſtatute faith, In quorun- 
dam de populo terrorem ; and therefore the printed book, 
en affray of peace, ought to be amended. 3 Inſt. 158. 
And it is holden upon theſe words, that no wearing of 
arms is within the meaning of this ſtatute, unleſs it be ac- 
companied with ſuch circumſtances as are apt to terrify the 
people; from whence it ſeems clearly to follow, that per- 
ſons of quality are in no danger of offending againſt this 
ſtatute, by wearing common weapons, or having their 
uſua lnumber of attendants with them, for their ornament 
or defence, in ſuch places, and upon ſuch occaſions, in 
which it is the common faſhion to make uſe of them, 


commit any aCt of violence, or diſturbance of the peace, 
1 Haw. 136. | 

| Nor to go nor ride armed] It is holden; that a man can- 
not excule the wearing ſuch armour in publick, by alledg- 


ing that ſuch a one threatened him, and that he wears it 
Yor. I. | for 


king's miniſters during therr office, with force and arms, nor 


king's juſtices, or other miniſters, or elſewhere ; upon pain io 


chiſes and their bailiffs in the fame, and mayors and bailtffs of 


In affray of peace] En effrayer de la pees; Lord Coke has 


without cauſing the leaſt ſuſpicion of an intention to 
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Affray. 


for the ſafety of his perſon from his aſſault; but it hath 


deen reſolved, that no one ſhall incur the penalty of the a 
faid ſtatute for aſſembling his neighbours and friends in f 
his own houſe againſt thoſe who threaten to do him any t 
violence therein, becauſe a man's houſe is his caſtle. 1 
1 Haw. 136. | = | el 

Their bodies to priſon} The ſtatute of 20 R. 2. c. 1. adds fe 

à fine likewiſe. bes : | Bo 

Wardens of the peace] It is holden that any juſtice of the 3 
peace, or other perſon who is impowered to execute this f 
ſtatute, may proceed thereon ex i; and if he find any bo 
perſon in arms,- contrary to the form of the ftatute, he 05 
may ſeize the arms, and commit the offender to priſon; 
and that he ought alſo to make a record of the whole yy 
proceeding, and certify the ſame into the exchequer. 21 
1 Haw. 135. | 5 2 
II. How far it may be ſuppreſſed by a private perſon. 3 
I. It ſeems agreed, that any one who ſees others fight- nc 
ing, may lawfully part them, and alſo ſtay them till the wy 
N if : 


heat be over, and then deliver them to the conſtable to 8 hi 
be carried before a juſtice, to find ſureties for the peace. _* 
1 Hap. 136. Pe 0 inet _ 
2. And the law doth encourage him hereunto ; for if he 3 
receives any harm by the affrayers, he ſhall have is remedy |} 


by law againſt them; and if the affrayers receive hurt, by * 
the endeavouring only to part them, the ſtanders by may | 
juſtify the ſame, and the affrayers have no remedy by law. F, 
Inſt. 158. | I | 
l ” But if either of the parties be ſlain, or wounded, or | - a 
ſo ſtricken that he falleth down for dead; in that caſe the flab 
ſtanders by ought to apprehend the party ſo laying, of; 
wounding, or ſtriking, or to endeavour the ſame by hue 
and cry; or elſe for his eſcape, they ſhall be fined and 
impriſoned. 3 [n/ff. 158. | „ 
II. How far by a conſtable. 2 
1. It ſeems agreed, that a conſtable is not only im- * 
powered, as all private perſons are, to part an affray which a 
happens in his preſence; but is alſo bound at his peril to | 8 
uſe his beſt endeavours to this purpoſe; and not only to do oats 
his utmoſt himſelf, but alſo to demand the aſſiſtance of fore 
others, which if they refuſe to give him, they are puniſh- | 


able with fine and impriſonment, 1 Faw. 137. . = 
- | - $0 
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2. And it is ſaid, that if a conſtable ſee perſons either 
actually engaged in an affray, as by ſtriking or offering to 
ſtrike, or drawing their weapons or the like; or upon 
the very point of entering upon an affray, as where one 
ſhall threaten to kill, wound, or.beat another, he ma 
either carry the offender before a juſtice, to find ſureties 
for the peace, or he may impriſon him of his own authority 


for a reaſonable time, till the heat ſhall be over, and alſo 


afterwards detain him till he find ſuch ſurety by obligation. 
But it ſeems, that he has no power to impriſon ſuch an of- 
fender in any other manner, or for any other purpoſe ; for 
he cannot juſtify the committing an affrayer to gaol, till he 
ſhall be puniſhed for his offence : And it is faid, that he 
ought not to lay hands on thoſe, who barely contend with 
hot words, without any threats of perſonal hurt : and that 
all which he can do in ſuch caſe, is to command them un- 
der pain of impriſonment to avoid fighting. 1 Haw. 137. 

3. But he is ſo far intruſted with a power over all ac- 
tual affrays, that tho' he himſelf is a ſuiferer by them, and 


therefore liable to be objected againſt, as likely to be partial 


in his own cauſe, yet he may ſuppreſs them; and therefore, 
if an aſſault be made upon him, he may not only defend 
himſelf, but alſo impriſon the offender, in the ſame man- 
ner as if he were no way a party. 1 Haw. 137. : 

4. And if an affray be in an houſe, the conſtable may 
Preak open the doors to preſerve the peace; and if affrayers 
fly to an houſe, and he follow with freſh fuit, he may 
break open the doors to take them, 1 Haw. 137. 

5. But it is ſaid, that a conſtable hath no power to ar- 
reſt a man for an affray done out of his own view, with- 
out a warrant from a juſtice, unleſs a felony were done, 
or likely to be done; for it is the proper buſineſs of a con- 
ſtable to preſerve the peace, and not to puniſh the breach 
of it. 1 Haw. 137. 


IV. How far by a juſtice of the peace. 


There is no doubt, but that a juſtice of the peace may and 
muſt do all ſuch things to the aforeſaid purpoſe, which a 
private man or conſtable are either enabled or required by 
the law to do: But it is faid, that he cannot without a 
warrant authorize the arreſt of any perſon for an affray 
out of his own view ; yet it ſeems clear, that in ſuch 


caſe he may make his warrant to bring the offender be- 


fore him, in order to compel him to find ſureties for the 
peace, 1 Haw, 137. | 
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forthwith to apprehend the ſaid A. O. and B. O. and bring 


find ſureties as well for their perſonal appearance at the next 


faid majeſiy and all his liege people, and eſpecially towards him 


ſaid county, the———aay /, &c. 


Affray. 


oe as | WE q 
125 V. Puniſhment of an affray. : 
All affrays in general are puniſhable by fine and inpri- # 
ſonment. 1 Haw. 138. | | 
And they are inquirable in the leet, as common nu- 
ſances. 3 Inst. 158. | 
| Warrant to apprehend affrayers. . 
Weſtmorland. 3To the conſtable of— 
HEREAS A. I. of ——— jeaman, hath this day | 
made oath before me J. P. eſquire, one of his majeſly's F 


Juſtices of the peace for the ſaid county, that on the 
day of ——- n the year of the reign of- 
A. O. off yeoman, and B. O. of yeoman, at 
in the ſaid county, in a tumultuous manner made an 
affray, wherein the perſon of the ſaid A. I. was beaten and 
abuſed by them the ſaid A. O. and B. O. without any lawful 
or ſufficient provocation given to them, or to either of them, 
by him the ſaid A. I. Theſe are thebefore to command you 


them before me, or ſome other of his ſaid majeſty's juſtices of 
the peace for the ſaid county, to anſwer the premiſſes, and to 


general quarter-ſeſſions of the peace to be helden for the ſaid 
county, then and there to anſwer to an indictment to be pre- 
ferred againſt them by the ſaid A. I. for the ſaid offence, as 
alſa for their keeping the peace in the mean time, towards his 


the ſaid A. I. Heresf fail not, as you will anſwer the contrary 
at your peril. Given under my hand and ſeal at ———1n the 


* 


Indictment for an affray. 


8 E jurors fer our lord the king, upon their oath preſent 
that A. O. ef ——— in the county of — ——taylar, 
and B. O. of ———:# the ſaid county, blackſmith, with force 
and arms, on the——— day of ——— in the——year of the 
reign of our ſovereign lord George the third, by the grace of 
god, of Great Britain, France, and Ireland, king, defender 
of the faith, and fo forth, at ——— aforeſaid in the count 


aforeſaid, being arrayed and unlawfully aſſembled together in a 2 
-warlike manner, did make an affray, to the terror and diſturl- mig 


ant 


by 


Atcray, 


ane of divers of the ſubjetts of cur ſaid ſovereign lord the king 
then and there being, and to the evil example of all other the 
— ſubjects of our ſaid ſovereign lord the king, and againſi the peace 


ri- of our ſaid lord the king, his crown and dignity. 


wes Ale and Beer. See Extciſe. 
Alehouſes. 

day 

258 For matters relating to the exciſe of beer and ale, 

. ſee title Exciſe. 

. 

; 4 J. Concerning inns and alehouſes in general. 

and IL. Selling ale without licence. 

ful III. Licenſing alebouſes. 

em, IV. Recognizance, and forfeiture thereof. 

3 V. To what places the licence ſhall extend. 1 

af, VI. How long the licence ſhall continue in force. | 

* 7 VII. Offences in brewing of ale. | 

1 VIIT. Innkeepers obliged to receive guejis. | 

ſaid TIX. Soldiers quartered in alehouſes. | 

pre- A. Concerning ale veſſels, aud the meaſure of alt. | 

„ as . onſpiring to enhance the price of ale, ; 

s his XII. Selling in veſſels of plate. | | 

him XIII. Iunkeeper ſuffering rippling. ö 

2 XIV. Perſons guilty of tippling. 1 

* AV. Concerning drunkenneſs. , 1 
VI. Detaining goods for the reckoning. 4 
XVII. Goods of a gueſt ſtolen out of an inn, ö 
XVIII. Gueſts ſtealing goods. 9 

reſent | . f | i 

aylar, J. mn inns and alebouſes in N 1 

ö force b | 


. EN E R inn is not an alehouſe, nor is every ale- Pifference be- 
houſe an inn: but if an inn uſes common ſelling iwcen nns and 
of ale, it is then alſo an alehouſe; and if an alehouſe ehoufcs. 
lodges and entertains travellers, it is alſe an inn. 

2. It was refolved by all the judges, that any perſon Licence to ere&t 
might erect an inn to lodge travellers, without any licence inns. 


C3 or 


Power of Juſtices 


22  Alehouſes. 


or allowance for ſuch erection. Dall. c. 56, Black, 
170. 


Inn indictable: 3. But i it ſeems to be agreed, that the keeper of an inn 


may by the common Jaw be indicted and fined, as being 


guilty of a publick nuſance, if he uſually harbour thieves, 
or perſons of ſcandalous reputation, or ſuffer frequent diſ- 
orders in his houſe, or take exorbitant prices, or ſet up a 
new inn in a place where there is no manner of need of 
one, to the hindrance of other ancient and well governed 
inns, or keep it in a place in reſpect of its ſituation wholly 
unfit for ſuch a purpoſe. 1 Haw. 225. 

4. Anil if an inn uſeth the trade of an alehouſe, as al- 
moſt all innkeepers do, it ſhall be within the ſtatutes made 
about alehouſes. Dalt. 133. Black. 179. 

5. It hath been alſo agreed for law, that innkeepers 


Innkeeper ſelling 
ale. 


7 


Inns to be li- 


cenſed, ought to have licence, and be bound by recognizance for 


keeping good order, as alehouſekeepers are. Dalt. 24. 
6. By the commiſſion of the peace, two juſtices (1 Q.) 
28 commiſ- may inquire of innholders, and of all and ſingular other 
: perſons, who ſhall offend in the abuſe of weights or mea- 
ſures, or in the ſale of victuals, againſt the form of the 
ordinances in that behalf made. 


1 . Selling ale without licence. 


By the 5 G. 2. e. 46. Whereas by the laws now in 


force, perſons ſelling ale or beer, or other exciſeable li- 


quors by retail, without licence, are ſubject by different 


laws to different penalties and puniſhments, which has 
occaſioned much confuſion, and an ill uſe has been made 
thereof in many inftances ; it is therefore enacted, that 
every perſon lawfully convicted of ſelling ale or beer, of 
other exciſeable liquors, by retail, without licence (ex- 
copy in ans; c c. 24. 46. 3. 26 &. 2. 
c. 31.) ſhall for every ſuch offence forfeit and undergo 
the ſeveral penalties and puniſhments herein after mention- 
ed, inſtead of the ſeveral pecuniary and corporal puniſh- 
ments which they are now ſubject to by any law now in 
force; that is to ſay, for the grit offence 40 8. and alſo the 
coſts and expences of conviction ; if not paid within 14 
days after conviction, the offender to be impriſoned for one 
month, unleſs he ſhall ſooner pay the penalty, and the 
coſts, charges, and expences of the conviction, and of 
executing the ſame : for the fecond offence 4 1. and alſo 
the coſts and expences of conviction ; if not paid within 
one week after conviction, to be impriſoned two months, / 
Unleſs he ſhall ſooner pay the penalty, and the coſts, 
charges, 


i 


Alehouſe. 
charges, and expences of ſuch ſecond conviction, and of 
executing the ſame : for the third offence 6 1. and alſo the 


coſts and expences of conviction ; if not paid within three 


days after conviction, to be impriſoned for three months, 
unleſs he ſhall ſooner pay the penalty, and the coſts, 
charges, and expences of ſuch third conviction, and of 
executing the ſame: and the like penny for every other 
offence after the third, as for the third oftence. All which 
coſts and expences ſhall be aſcertained by the juſtice before 
whom the offender ſhall be convicted. One moiety of all 
which penalties and fo: feitures ſhall be to the king; and 
the other moiety, and alſo all ſuch coſts, charges, and ex- 
pences to the proſecutor. /. 22 | 

The ſame tc be heard and determined by one juſtice ; 
who ſhall, on information (A)exhibited or complaint made 
to him, ſummon (B) the party accuſed, and alſo the wit- 
neſſes on either fide (if he ſhal] be required to ſummon 
any ſuch) ; and on appearance of the party accuſed, or 
contempt in not appearing, ſhall proceed to hear the mat- 
ter and examine witneſſes on oath, and give judgment z 
and if he convict (C) the party accuſed, and ſuch party 
ſhall refuſe to pay the penalty within the time above ex- 
preſſed, together with the coſts as aforeſaid, he ſhall iſſue 
his warrant for apprehending and committing (D) to 
priſon every ſuch offender, for ſuch time, and in ſuch 
manner, as the nature of the offence ſhall require. /. 23. 

Note, the number of witneſſes neceſſary towards the 
conviction is not here mentioned, and therefore this ſeem- 
eth to reſt as it was before, on the ſtatute of the 3 C. c. 3. 
which directed the conviction to be on confeſhon of the 
offender or oath of two witneſſes. | 

And any perſon may he a witneſs in ſuch caſe, not- 
withſtanding he pays to the poor of any place where the 
offence ſhall be committed. 26 G. 2. c. 31. / 17. 

Alſo where any juſtice ſhall ſuſpect that any perſon ſells 
without licence, he may call ſuch perſon before him, and 
alſo any exciſe officer or gauger to produce his ſtock book 
or other account of the charge or ſurvey of ſuch ſuſpected 

\perſon, and may examine ſuch officer on oath in what 
manner he charges ſuch perſon, and how ſuch perſon pays 
the duties; and if it ſhall appear by ſuch ſteck book or 

account, or oath of the officer, that ſuch perſon is ſurveyed 
as a victualler or retailer, and is charged with the ſame 
duties that victuallers and retailers are charged with and 
pay for any the liquors aforeſaid, and is not intitled to 
the allowance or abatement given to common brewers, 


he ſhall be deemed an alehouſekeeper, victualler, retailer, 


or ſeller thereof, 26 G. 2. c. Ti..-}. 9. 
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Alehouſes. 


* 


Witneſs neglecting or refuſing: to appear upon ſum- 
mons at the time and place appointed, without a reaſon- 


able excuſe to be allowed by fuch juſtice, or appearing and 
reſuſing to be examined on oath and give evidence; ſhall 
forfeit 20 8. to be levied in ſuch manner and by ſuch 
means as is before directed. 5 G. 3. c. 46. / 24. 

Note, This penalty is but ſmall, and might defeat the 
intention of the act; for by the witneſs paying 20 8. the 


offender may chance t0 eſcape the payment of 2, 4, or, 
6 J. beſides charges. But there is a clauſe in the ſtatute 


of the 26 G. 2. c. 31. which enacts, that if any perſon 
ſummoned as evidence in ſuch caſe ſhall refuſe to appear, 
or ſhall. appear and refuſe to give evidence upon oath ; 
he ſhall forfeit. 101. /. 10. + 

And if any perſon ſhall think himſelf aggrieved hy the 
conviction of ſuch juſtice, and ſhall give ſecurity to the 
ſatisfaction of the ſaid juſtice ſor payment of the penalty, 
coſts, and expences, to be expreſſed in the warrant of di- 


fress on ſuch conviction; he may appeal tothe next quarter 


ſeſſions, unleſs ſuch fenen ſhall be held within fix days 
next after the conviction, and in that caſe to the next ſeſ- 
fions after. And if the ſeſſions adjudge the appeal to be 
frivolous or vexatious, they may give en againſt the ap- 
pellant, not exceeding 5 J. 5 G. 3 c. 46. /. 25. 

Note, there ſeems to be a miſtake, in 8 forth that 


the coſts ſhall be expreſſed | in the warrant of diſtreſs; for 


no power of diſtreſs is given: The me eaning ſeems to have 


been, that the ſame ſhall be expreſſed in the conviction ; a8 5 


is ſpecified in the form preſeribed by the act. ] 


The clauſe excepting fairs, in the ſeveral acts is from 
the neceſſity of the thing, reſpecting the accommodation 


of 


II 2 wy St 1 __ p 88 


— 


+ But how this 101. ſhall be levied, is not quite clear. By 
the aforeſaid act of the 5 C. 3. c. 40. it is expreſſed, that all 
peralties for dffences againſt the ſaid act, or againſt the ſaid form- 
er act, ſhall be heard and determined as is above ſet forth. Now 
there are many acts mentioned before; but what ſeems to be 
particularly intended in this place js, ſuch act or acts as did in- 
flict penalties on perſons ſelling ale or beer without licence. And 
there are three acts of this kind, which were the caule as afore- 
ſaid of diverſiry and confuſion. Abd therefore it ſeemeth that 
this expreſſion ſhould have run [aga7r/t this or the ſaid former as}, 


that is, againſt the laws inflicting penalties on perions ſel. ing ale or 1 
beer without licence. But as it ſtands, this penalty of 10l. ſeems to 


be recoverable as it was before, by the {a:d act of the 26 G. 2. 


. 31. that is to fay, by diſtreſs by warrant of one juſtice, and to be 


paid to the overſeer: for the uſe of the p20r where the offender 
12 CS. ; | 
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Alehoules. . 

of perſons reſorting thither. But thoſe who ſhall brew 
ſuch ale or beer, to be ſold by them in fairs, muſt take 
care to give notice to the gagers, that the ſame may be 
ſurveyed; for tho they are exempted from taking licence 
yet they muſt nevertheleſs pay the duties of exciſe, An 

this indulgence ſeemeth to be intended only in the place 


houſe, which may be within the limits of the town where 
ſuch fair ſhall be kept, eſpecially wherein there are licenſ- 
ed alehouſes ſufficient. | 


BY the ſtatute of the 4 J. c. 4. If any perſon ſhall 
ſell or deliver any beer or ale, to any perſon that ſhall then 
ſell beer or ale as a common tipler or alehouſekeeper, the 
ſame perſon not having licence to ſell ale or beer (except 
it be for the uſe of his houſhold only) ; he ſhall forfeit 
for every barrel 6s. 8 d. and fo proportionably for other 
quantities; half to the poor, and half to him that ſhall 
ſue in ſeſſions, by action of debt, information, indict- 
ment, or preſentment. | | 


III. Licenſing alebcuſes. 


niences have ariſen from perſons being licenſed to keep inns 
and common alehouſes, by juſtices, who live remote from 
the places of abode of ſuch -perſons, may not be truly in- 
formed as to the occaſion or want of ſuch inns or common 
alchouſes, or the characters of the perſons applying for 
licences to keep the ſame ; therefore from. hengeforth no 
licence ſhall be granted to any perſon to keep a common 
inn or alehouſe, but at a general meeting of the juſtices 
acting in the diviſion where the ſaid perſon dwells, to be 


or within twenty days after, and not at any other time. 
Excepting, that this ſhall not alter the power or the time 
of granting licences, in cities and towns corporate. 2 G. 
2. c. 28. /. 11, 12. 26 G. 2. c. 31. /. 4. 16. 

To keep a common inn or alebonſe] In the caſe of Parker 
and Flint, M. 10 V. it was determined, that houſes at 
Ep/Jan, where they take in lodgers and boarders, coming 
| to drink the waters there during the ſeaſon, and dreſs 
| victuals, and ſel] them ale and beer, and entertain their 

horſes at 84, a day, but ſell to no other perſons, are not 
WM I inns 


where the common fair is held; and not in any private 


holden for that purpoſe, on the firſt day of September yearly, = 


. 


25 


1. By the 5 & 6 Ed. 6. c. 25. any two juſtices, 1 ©. Ry t uBces 
might licenſe alehouſes; but now by the 2G. 2. c. 28. and at = general 


26 E. 2. c. 31. it is enacted, that whereas many worms e 
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The meeting 
how to be aſcer- 


tained, 


Certificate of 


perſons to be 
licenſes, 


— 


Whether a man- 
damus will lie to 
compel the juſ- 

tices to grant a 

Ucence. 


Alehouſes, 

inns nor alchouſes within theſe meaning of the acts. 12 
Med. 254. 80 — 

== perſ 


At a general meeting of the juſtices holden for the diviſion] 5 
But it is not neceflary to ſet forth ſpecially in the licence, The 
that it was granted at a general. meeting of the juſtices, ſort 
holden for the diviſion; and therefore a conviction for 5 1 
keeping an alehouſe without ſuch licence, is not good 1 
upon the evidence of the licence only, but there muſt be BY 
other evidence. M. 11 G. 2. King and Bryan. Seſſ. Ca. 
Vol. 2. 183. Andr. 81. | 

2. And the day and place far granting licences fhall be 
appointed by two or more juſtices for the diviſion, by 
warrant (E) under their hands and ſeals, at leaft ten days 
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before ſuch meeting, directed to the high conſtables, re- =_ 
quiring them to order (F) their petty conſtables, or other | 1 85 
peace officers, to give notice to the ſeveral innkeepers and ⁵ N 
alehouſekeepers within their reſpective conſtablewicks, of has 
the day and place of ſuch meeting. And all licences the 
granted at any other time or place ſhall be void. 26 C. 2. "OE, 
N 5 is in 
3. And no licence ſhall be granted to any perſon not kate 
licenſed the year preceding (except in cities or towns give 
corporate) unleſs he produce a certificate under the hands fuffic 
of the miniſter and the major part of the churchwardens their 
and overſeers, or elſe of three or four reputable and ſub- h y 
ftantial houſeholders of the place, ſetting forth that ſuch Other 
perſon. is of good fame and of ſober life and cofiverſation ; ¶ ,.... 
and it ſhall be mentioned in ſuch licence that ſuch certi- punit 
ficate was produced, otherwiſe the licence ſhall be void, Ne 
26 G. 2. c. 31. /. 2. 16. : It is 
Excppt in cities and towns corporate] In cities and towns the x 
corpoiaàte, ſuch certificate is ſuppoſed not to be neceſſary, their 
by reaſon of the propinquity of the perſons to be licenſ- from 
ed. | | ; = truſts 
4. Nevertheleſs, altho' a certificate in ſuch places 1s have 
not requiſite by this act, yet it is diſcretionary in the in th 
juſtices whom they will licenſe, and a mandamus 1n ſuch BW abuſe 
caſe will not lie to compel the juſtices to licence any per- ſecut 
ſon ; and on a conviction for ſelling without licence, WW aQio; 
the want of ſuch licence can only come in queſtion, and judgr 
not the reaſon why it was denied. Strange 881. od 
So in the caſe of the King againſt the juſtices of the clare 
peace of W/orcefler, M. 4 G. 2. a mandamus was moved them 
for to be directed to them, to grant a licence to a victual- WW appes 
ler to ſell ale. Affidavits were offered to be produced, of! of th 
the juſtices declaring that they would grant no licence muy 


£0 


co any of the inhabitants who ſigned a petition to the 
—X parliament for erecting a workhouſe there; and that the \ 
EX perſon, on whoſe behalf the motion was now made, had - 
WE been a victualler in the town for above thirty-five years. 

WE The court ſaid, that they never knew a motion of this 

WE ſort granted; but if there was ſuch a grievance, as is 
mentioned, another ſort of motion would be more proper. | 
1 Barnardi}t. 402. Eh * 

5. In the caſe of the King againſt Young and Pitts, E. eee 4c 
21 G. 2. a motion was made for an information againſt," 
theſe two juſtices, for arbitrarily, obſtinately, and unrea- 
ſonably refuſing to grant a licence to one Henry Day to 
keep an inn at Everſley, Wilts. On ſhewing caule, it was 
inſiſted, that the legiſlature has made the juſtices the ſole 
| judges ; as being ſuch who, from their reſidence on the 
=X ſpot, muſt beſt know the perſons and their characters, 
and the circumſtances of the place. And the legiflature 
has even excluded the juſtices of other diviſions. And 
the juſtices thus intruſted have a right to judge for them- 

| ſelves. No man can judge for another. And this power 
is intruſted to them by the conſtitution, by the legiſla- 
ture. It may be very dangerous to them to be obliged to 

give their reaſons publickly ; though they may have very 
| ſufficient ones to ſatisfy their own minds, and to direct 
their own judgments. And if they are thus intruſted, 
== why are they liable to be called to an account by any 
other juriſdiction, unleſs they act faultily and wilfully 
| wrong ? Indeed, if they do wilfully wrong let them be 
| puniſhed : But where they act conſcientiouſly, they are 
not accountable to any body. By lord Mansfield Ch. J. 
| It is certain, this court bas no power or claim, to review 
| the reaſons of juſtices of the peace, upon which they form 
| their judgments in granting licences, : by way of appeal 
| from their judgments, or over-ruling the diſcretion in- | 
| truſted to them. But if it clearly appears, that the juſtices 4. 
have been partially, maliciouſly, or corruptly influenced 
in the exerciſe of this diſcretion, and have conſequently 
| abuſed the truſt repoſed in them ; they are liable to pro- 
| Tecution by indictment or information; or even poſſibly by 
| action, if the malice be very groſs and injurious. If their 
judgment is wrong, yet their heart and intention pure, 
. Cod forbid that they ſhould be puniſhed. And he de- 
clared, that he ſhould always lean towards favouring 
4 them; unleſs partiality, corruption, or malice ſhall clearly 
appear. And having gone through all the particulars both 
Jof the charge and of the defence, he concluded with de- 
4 | claring 
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What juſtices 
are prohibited 
from granting 
licences, 


the man had not any where alled 


N  Alehoules. 


claring it as bis opinion, that there was no ſufficient ground 
for a criminal charge againſt theſe juſtices. And by the 
eourt unanimouſly, the rule was diſcharged with colts, 
Burrow, Mansfield. 556, 

MA. 32 G. 2. R. and Athay. On ſhewing a why a 
rule ſhould not be made abſolute, for an information 
againſt a juſtice, for a miſdemeanor in refuſing to grant a 
licence to one Francis Simes (who had been licenſed for 
ſeveral preceding years) to ſell ale, as uſual; and afterwards 
convicting him, without any previous ans, for ha- 
ving ſold it without a licence: It appeared, that the pre- 
tended grounds upon which this rule had been applied for 
and obtained, were either falſe or fallacious. The firſt 
was, that the only reaſon why the licence was refuſed him 
was, his declining to pay a ſum of money (viz. 51|.), 
which was claimed of him upon a diſtinct and collateral 


account, and which he denied to be due from him ; the 


payment of which ſum of money was (as he alledged) 
inſiſted upon by the juſtice, as a condition precedent to his 
granting the man alicence. The ſecond pretended ground 
of the motion was, that the juſtice had convicted him of 
the offence, without any previous ſummons.—As to the 
firſt: The court were unanimous, that the allegation ap- 


peared to be falſe in fact; but, at the fame time, they de- 


clared explicity, that the juſtices have no ſort of autho- 


rity, to annex any ſuch conditions to the grant of theſe 1 


licences. As to the ſecond: They eſteemed it to be fal- 
lacious, as the fact came out upon ſhewing cauſe; for the 
man was actually preſent before the juſtice (who had ſent | 


for him), and was ſo far from offering at making any de- 


fence, that he rather ſeemed to apply for mercy ; decla. 
ing, however, that if the juſtice did convict him, he would | 
not pay the penalty. Thirdly, the court obſerved, that | 

ged, that he was inno- 
cent of the offence ; which they thought it incumbent | 
upon him to have Joes; to intitle himſelf to make this | 
application againſt the juſtice, —And the rule. to ſhew | 
cauſe was diſcharged. | Burrow, Mansfield. 65 3. . 
6. By the 26G. 2. c. 13. No juſtice of the peace, being | 
a common brewer of ale or beer, innkeeper, or diſtiller, | 
or a feller of or dealer in ale or ſpirituous liquors, or in- 
tereſted in any the ſaid trades, or being a victualler or | 
maltſter, ſhall be capable, or have any power to grant 
licences for ſelling ale or beer or apy other liquors, but | 


the ſame ſhall be void, 11. 


7. And 


7 
| Alehoules. 29 
bung 7. And all mayors, townclerks, and other perſons Stamp. 
the | whom it may concern, ſhall make out ale licences (G) 


oſts. | duly ſtamped, before the recognizance be taken; on pain 
| of 101. halk to the king, and half to the proſecutor, 
hy a with coſts. 0G. c. 21. , 56. 1 Ann. flat. 2. c. 22. f. 6. 
tion . Which ſtamp ſhall be firſt of all a 12 d. ſtamp, by the 
nta 9 Ann. c. 23. N | 

| for RF And then moreover a 20s. ſtamp, by the 29 C. 2. 


ards , C. r2. And if any perſon ſhall write any licence without 

ha- WF ſuch ſtamp, he ſhall forfeit 101. with coſts, to be reco- 

pre- MF vered as ſtamp penalties ; and the licence ſhall not be 

d for available till the duty ſhall be paid, and alſo a penalty of 

firſt 5 1. 29 G. 2. c. 12. / 20. | on | 

him | 8. And no perſon ſhall retail any diſtilled ſpirituous ; ;,..... for ih 
5 |.), liquors, or ſtrong waters, without a licence from the of- rituous liguams 
teral ficer of exciſe taken out ten days before, for which he 

the BE Hhall pay 40s. yearly, 16 C. 2. c. 8. / 8. 24G.2. 

ged) BF C. 40. , 9. | 


o his And ſuch perſon ſhall be firſt licenſed to ſell ale or ſpi- 
und BE rituous liquors by two or more juſtices of the peace. 2 1 
m of S. 2. c. 281 /. 11. 9 G. 2. c. 23. . 14. 16 C. 2. c. 8. 

the , , 11. 29 C. 2. c. 12. 22. | = 

| ap- And the juſtices clerk ſhall have 2s. 6d. and no more, 

de- Tz | for ſuch licence. 9 G. 2. c. 23. . 14, 24 C. 2. C. 40. 

tho- BF 7 28, 29. TO 

theſe WY Which ſaid licence for retailing ſpirituous liquors, 1s 

fal- 7 | treated of more at large under the article concerning ſpi- 

r the rituous liquors in title Exciſe, | | 

ſent Note, here is a double licence required for retailing of 
ſpirituous liquors ; firſt, a licence from the juſtices to ſell 

ecla- ale or ſpirituous liquors 3, and then a licence by the officers 

ould WE of exciſe to ſell ſpirituous Jiquors. And therefore the ale 

that licence ought to run ſo as to include ſpirituous liquors, 

no- or elſe the law ſhonld be altered in this particular. The 

bent | printed alehouſe = eros from the ſtamp office endeavour 


this to preſerve the juriſdictions diſtinct, by excepting the ſe- | p 
ſhew BF  veral kinds of ſpirituous liquors by name out of the li- 4 
| ME cence by the juſtices. But this is againſt the ſtatutes; nor 1 
being was it intended perhaps by the legiſlature, that the officers 4 
iller, of exciſe ſhould have the ſole juriſdiction in this matter, = 
Ir in- dut rather that the primary judgment concerniug the ſame | l 
er or | Thould be referred to the juſtices. wo 9 
grant | 9. By theg Ann. c. 23. A wine licence is directed to Wine liceacr. 1 
but be on 44s. ſtamp. And by the 30 Geo. 2. * A further 9 

duty is laid thereon of 51. for perſons notthaving either ale i 
| 5 or biandy licence; of 4l. for perſons having an ale licence, l 

Ard 1 / | and | 18 
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Licence for made 


Wines. 


Retegnizance. 


and no brandy licence; and of 408. for perſons having 
both ale and — licence.” Which is treated of under 
—_ title Mine. 

o. By the 10 2 2:05:27 = 10, I1. No perſon ſhall 
fell Ks wines, without a licence from two juſtices ; for 
which he ſhall pay their clerk 28. 6d. and none ſhall be 
granted but to keepers of vicualling houſes, inns, coffee- 
houfes, or alehouſes. | | 

And by the 31 C. 2. c. 31. Ly. The duties impaſed 
upon wine licences by the 30 G. 2. c. 19. ſhall extend to 
licences for retailing ſweets or made wines: As is alſo 
treated of under the title Wine. 


* 
IV. Recognizance, and forfeiture thereof. 


x. On granting licences for keeping any common ale- 


houſe or tipling houſe, the perſon licenſed ſhall enter into 


a recognizance in 101. with two ſureties in 51. each, or 
one ſurety in 101, (H) as well againſt the uſing of anos. 
ful games, as alſo for the ufing and maintenance of good 
order and rule to be had and uſed within the fame, as by 
their diſcretion ſhall be thought neceſſary and convenient; 
and if ſuch perſon ſhall be hindred thro' ſickneſs or infir- 
mity, or other reaſonable cauſe to be allowed by the juſ- 
tices, toattend in perſon, they may grant the licence, on 
two ſureties entering into ſuch recognizance in 101, each, 
5 & 6 Ed. 6. c. 25. f. 1. 26 C. 2. c. 31. /. 1. 


As by their diſcretion ſtall be thought — and conve- a 
ment] Mr. Dalton obſerves upon theſe words in the ſtatute 
of 5 & 6 Ed. 6. that the matter of the condition of the 


recognizance is by the ſtatute partly referred to the diſcre- 
tion of the juſtices. And he ſays, in ſome ſhires the juſtices 
have agreed upon certain articles framed by their diſcre- 
tion, and generally to be propounded to all common ale 
ſellers, taking their bond for performance of the ſame; 
2 copy whereof they uſed to deliver to every of them; 
which manner (he ſays) had been allowed, 

And amongſt articles of this kind, he recommends to 


the juſtices care theſe three eſpecially. „ 


houſekeeper, upon the lord's day, ſhould receive or ſuffer 
to remain any perſuns whatſoever, as their gueſts, in any 
their houſes or other places, ro tipple, eat, or drink ; other 


than travellers, and fuch as come upon neceflary buſineſs. 

2. That wy ſuffer no perſon whatſoever, reſorting to 

their houſes only to eat and drink, to remain there after 1 
f nine 
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Aiehoules. 31 


nine of the clock in the evening in winter, and ten in 

ſummer. 3. That they ſuffer no perſon, reſorting to their 

houſes only to eat and drink, to remain tipling there 

above one hour, other than travellers. Dalt. c. 176. 

2. Which ſaid recognizance, with the condition thereof, To be filed at 


fairly written or printed, ſhall forthwith, or at the next che ſeſſions. 


ſeſſions at fartheſt, be ſent or returned to the clerk of the 
peace, under the hands of the juſtices, to be by him en- 
tered or filed amongſt the records. 26 G. 2. c. 31. , 1. 

3. And for every licence granted, without taking ſuch Penalty for li- 
recognizance; and for every ſuch recognizance taken, 8 — 
and not ſent or returned; every juſtice ſigning ſuch wr 
cence, ſhall forfeit 31. 6s. 8 d. 5&6 Ed. 6. c. 25. /. 2. 

26 G. 2. c. 31. . 1. 5 $47 a 

W hich ſaid forfeiture, for granting licences, without 
taking recognizances, ſhall be to him who ſhall ſue, to- 
gether with coſts.” 26 G. 2. c. 31. 6. But it is not 
ſaid who ſhall have the penalty for not returning the re- 
cognizance to the clerk of the peace, therefore that ſhall 
20 to the king. ; 

4. And the clerk of the peace ſhall keep a regiſter Recognizances 
or calendar of all ſuch recognizances, and ſhall deliver io be calendred. 
to the juſtices, at the meeting for granting licences, a 
true copy of ſuch regiſter or calendar. 26 G. 2. c. 31. 
forges SH | | 
4 5. And for every recognizance {hall be paid by the per for the 
clerks of the juſtices taking ſuch recognizances, to the recognizance: 
clerk of the peace for filing or recording the ſame, and 
for making and delivering the copies of the regiſter or 
calendar 18. Which ſhall be paid to the clerks of the faid 


| juſtices, by the perſons licenſed, over and above the fees 


payable to the faid juſtices clerks. 26 C. 2.c. 31. fog, 

6. By the 3 U Ed. G. c. 25. ſ. 3. The juſtices ſhall proceſs on the 
have power, in their quarter- ſeſſions, by preſentment in- recognizance. 
formation, or otherwiſe by their diſcretion, to enquire of 


7 all ſuch perſons as ſhall be admitted and allowed to keep 


any alchouſe or tipling houſe, and that be ſo bound by 
recognizance, if they have done any act whereby the 

have forfeited the ſame recognizance, and they ſhall upon 
ſuch preſentment or information award proceſs againſt 


every ſuch perſon ſo preſented or complained upon before 


them, to ſhew why he ſhould not forfeit his recognizance ; 
and ſhall have power to hear and determine the ſame, b 


all ſuch ways and means, as by their diſcretion ſhall be 
thought good; BEE as 4 


| And 
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a 


or information that ſuch licenſed' perſon hath committed 
any act, whereby in the judgment of ſuch juſtice the re- 


appear at the general or quarter ſeſſions, then and there to 
anſwer to the matter of ſuch complaint or information; 


complaint or information, the court may adjudge him 


uſe; and the ſaid perſon ſhall be diſabled to ſell any ale, 


of the peace (which he ſhall grant without fee) of ſuch 


Alehouſes. 


And by the 26 G. 2. c. 31. Any juſtice on complaint 


cognizance may be forfeited, or the condition broken, may 
by ſummons under hand and fea] require ſuch perſon to 


* 
Je 28 


and alſo may bind the complainant, or any other perſon 


in a recogriizance” to appear and give evidence; and the 7 


ſeſſions may direct the jury which ſhall there attend for 
the trial of traverſes, or ſome other jury of twelve honeſt 
and ſubſtantial men, to be then and there impanelled by 
the ſheriff without fee, to inquire thereof; and if the jury 
find that ſuch perſon hath done any act whereby the re- 
cognizance is broken, ſuch act being ſpecified in ſuch 


guilty ; which verdict and adjudication ſhall be final; and 
thereupon the court ſhall order the recognizance to be 
eſtreated into the exchequer, to be levied to his majeſty's _ 
beer, cyder, perry, or ſpirituous liquors for three years, 
and any licence granted to him for ſuch term ſhall be 
void, /. 7. Provided that the juſtices, at the requeſt of 
the proſecutor, or of the party complained of, or either 
of his ſureties, may adjourn the trial to the then next 
c 
And if any perſon ſhall be diſabled, by conviction, to 
ſell ale, beer, cyder or perry; he ſhall by the ſame convic- 
tion be diſabled to ſel} any ſpirituous liquors, any licence 
before obtained for that purpoſe notwithſtanding; and 
every licence granted to him for ſelling ale, beer, cyder, 
perry, or ſpirituous liquors, ſhall be void; and if he ſhall 
ſell during ſuch diſability, he ſhall be puniſhed as for 
ſelling without licence; and a certificate from the clerk 


| conviction ſhall be legal evidence. id. ſ. 11. 


Which conviction ſhall. be in this or the like form 2 


&- 1 


Middleſex, 


Alehoaſes. 33 


int | 5 | $2.5. yt f 3 * oh, 2 8 | 8 5 ; + ; 
ted Middleſex. A O. is convicted on his ewn confeſſion, (or, 
re- II. on the cathef ——) of having fold ale, 


ay beer, or other ligquors, in the pariſh of in his couriy, on 


— 1 


the — day of offer bei ng diſabled to ſell the ſame. 


% ME This is he Fel, Second, er third convitiion, . Given under 

ng br my hand and ſeal this ———— day of ——— 72 

es HE Which faid conviction ſhall be certified to the next 

for ſeſſions, to be filed amongſt the records. /. 13. gp 

neſt 2 pt „ 8. Ts 9 

by V. To what places the licence fhall extend. 

ON 1. No licence ſhall intitle any perſon to keep an alehouſe Licence reſtrain· 

uch in any other place, than that in which it was firſt kept * to tbo place. 

him virtue of ſuch licence; and ſuch licence with regard to 

o be 2. And if any licenſed perſon ſhall die or remove out perſon dying or 
8 of his houſe ſo licenſed; his executors, adminiſtrators, or removing. 

ate aſſigns who ſhall be poſſeſſed of ſuch houſe, or the occupier 

mes, thereof, may continue during the reſidue of the term, 

U be _ | without any new licence or certificate. 26 G. 2. c. 31. 

| of J 3- 29 a , be 23. 5 | 

ther And if any alehouſe or victualling houſe ſhall become 


next empty or unoccupied after the general day for licenſing 
KEE (the occupier whereof was duly licenſed the year preced- 
ing); two juſtices at a petty ſeſſions may grant a licence 


1, to | =, : 
HET to any new tenant or. occupier till the next general licen- 
ence I fing day, obtaining firſt a certificate as above mentioned, 
yder, TA Ll ame EE LE f SES | ; . ö : 
ſhall VI. How long the licence ſhall continue in force. 
s for 333 55 V 
* The licence granted at the general licenſing day ſhall 
ſuch be made for one year only, to commence on Sept. Ng 
a * 26 G. 2. C. 31. 7. 4. > E q 
on” And the licence granted at a petty ſeſſions in the caſe of 
5 a licenſed houſe becoming unoccupied (as hath been ſaid) 
mall be made until the next general licenſing day. 29 C. 
20-14 2. c. 1 2. > / 24. | : 
VII. Offences in brewing of ale. 
„. By the 1 . {ef}. 1. c. 24. , 17. No common brewer 
dleſex. or retailer of beer or ale, ſhall uſe in the brewing or work- 
| nig thereof any melaſſes, coarſe ſugar, honey, or com- 


| poſition or extract of ſugar; on pain of forfeiting the li- 
Vox. I. b quor, 
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Alehouſes. 


quor, and alſo 1001. half to the king, a half to him 


that ſhall ſue in ſix months. 


2. And by the to& 117. c. 21 /. 34. If any common 
brewer. or retailer of beer or ale, ſhall uſe any melaſſes, 


_ coarſe ſugar, honey, or compoſition or extract of ſugar, in 


the brewing, making, or working of any ale or beer; or 
if any common brewer ſhall receive into his cuſtody any 
quantity.of any the ſaid: materials excceding ten pounds, 


| He ſhall forfeit x00]. to be recovered and mitigated as by 


the laws of exciſe; and the ſervant or other aſkſting there- 
in, ſhall forfeit 20/. in like manner, and in default of pay- 
ment ſhall be impriſoned three months. | | 

3. And by 9 Ann. c. 12. No common ory, inn- 
keeper, or victualler, ſhall uſe any broom, wormwood, or 
any other bitter ingredient (to ſerve inſtead of hops) in any 
beer or ale for fale (except infuſing the ſame, after it is 
brewed and tunned, to make broom or wormwood ale or 
beer; ) on pain of 20 J. half to the king, and half to 


the proſecutor, to be levied as | by the laws of exciſe, 
|. 24, 26. 


4. And by 12 oi Hat. I. c. 2. No common brewer, 
or retailer of beer or ale, ſhall uſe any ſugar, honey, foreign 


grains, guinea pepper, eſſentia bine, coculus indiae, or any 


unwholeſome ingredients in the brewing of beer or ale, or 
mix any of them therewith, on pain of 201. to be reco- 
vered and mitigated as by the laws of exciſe, half to the 
king, and half to him that ſhal] ED 1. 32. . 


VII. Tunkeeper ined to receive kia | 


If one who keeps a common inn, eu either to re- 


geive a traveller as a gueſt into his houſe, or to find him 


victuals or lodging, upon his tendring him a reaſonable. 
price for the ſame; he is not only liable to render damages 
for the injury, in an action on the caſe at the ſuit of the 
party grieved, but may alſo be indicted and fined at the 
ſuit of the king, 1 Hato. 225. 

Alſo it is faid, that he may be compelled by the con- 
ſtable of the town, or by a juſtice of the peace, to' receive 
and entertain ſuch a perſon as his gueſt; and that it is no 
way material whether he hath a ſign before his door or not, 
if he make it his common buſineſs to entertain paſſengers. 
But how the officer may compel him may be a queſtion: 
It ſeemeth that all the officer can do, is either to cauſe ſuch 
alehouſe to be ſuppreſſed, or elſe to preſent ſuch offence 
at the aſſizes or ſeſſions, that fo ſuch offender may be 
thereupon indicted, Dall. c. 7 a 


25 1 | IX. Soldiert 


IX. Soldiers quartered * alehou ſes. | 


By theyearly acts againſt mutiny and deſertion, the con- 
ſtable, and in his default, a juſtice of the peace, may quar- 
ter ſoldiet in inns, livery ſtables, alehouſes, and victualling 
= houſes; as is ſet forth more at large in title Soldiers. 


X Concerning ale veſſels, and the meaſure of ale. ( 


1. The juſtices in Eafter ſeſſions yearly (and mayors in Juſtices to rate 
corporations) ſhall rate the price of all barrels, kilderkins, fue of 
firkins, and other veſſels to be ſold for ale or beer to be 
uttered therein: And if any cooper ſhall not ſell the ſame 
according to ſuch rate, he ſhall forfeit 35. 44. half to the 
king, and half to him that ſhall ſue, 8 El. c. 9. 
2. Every barrel of beer, within the bills of mortality, Barrel, whats 
ſhall be 36 gallons, and the barrel of ale 32 gallons; and 
in all other places, 34 gallons ſhall be reckoned for a bar- 
rel of beer or ale. 12 C. 2. c. 24. . 34. 1 V. fe. 1. 
3. By 11 H 12 V. c. 15. which is required to be given quarts and pints 
in charge at the ſeſſions to the grand jury, it is enacted, to be marked. 
= that all inakeepers, alehouſekeepers, ſutlers, victuallers and 
bother retailers of ale or beer, and every perſon keeping any 
publick houſe, and retailing and felling ale or beer, ſhall 
rretail and ſc]! the ſame in and from their houſes, by a full 
ale quart or ale pint, according to the ſtandard of the ex- 
= chequer, in a veſſel made of wood, earth, glaſs, horn, lea- 
ther, pewter, or of ſome other good and wholeſome metal, 
re. IE made and ſized to the ſtandard, and ſigned, ſtamped, or 
Aim marked to be of the content of the ſaid ale quart or ale pint, 
able according to the ſaid ſtandard, either from the exchequer, | 
japes. or from ſome city, town corporate, borough, or market 
© the == town where a ſtandard ale quart or pint, made from the 
+ the ſaid ſtandard, ſhall be kept for that purpoſe; and ſhall not 
retail and utter any ale or beer, in any other veſſel not 
«on. ſigned and marked; on pain of forfeiting not above 40s. 
ceive nor under 108. for every offence, half to the poor, and half 
ig no to him that ſhall proſecute or ſue for the ſame, to be reco- 
vered before one juſtice, by the oath of one witneſs, and 
hat 0 be levied by warrant of diſtreſs, rendering the overplus, 
1 4 deducting thereout the reaſonable charges. /. 1, 6. The 
uch proſecution to be within thirty days. J. 6. P 
And moreover he ſhall not detain any goods for the | 


r not, 


rence We . gs: 
oy ve reckoning, but ſhall be left to his action at law. J. 2. 
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them, 


Jngiament. 


of the houſe, be carried away in ſtandard meaſures; but it 
- Who ſhall mark. 4. And every mayor, or chief officer of every city, town 


Him made, cauſe all ale quarts and ale pints, made of wood, 
earth, glaſs, horn, leather, pewter, or other good and 


meaſured and * with the ſtandard in his cuſtody, and 
and apparently ſigned, ſtamped, and marked with WR 


farthing for each meaſure; on pain of 5j l. to be recovered 
as aforeſaid,” and he ſhall alſo pay to the party grieved tre- 
bie damages with coſts, by action at law. 11 12 U. 


c. 15. 


Alehouſes. 


But it is not neceſſary that beer or ale ſold to be ſpent out 
is ſufficient if it be meaſured out by the ſtandard, 2 7. 


corporate, borough; or market town, ſhall on requeſt to 


wholeſome metal, which ſhall be brought to him, to be 
ſhall then cauſe the ſame, and every of them, to be plainly 


and a crown, for which they ſhall not receive above one 


0 Xiok of of the books io FR foath that the Promos 
aniflioners or collectors of exciſe ſhall procure ſtandards 
quarts and pints out of the exchequer, for every market 
town ; but this was only required of them before June 249 | 
1700, and not ſince. /. 3. 

5. An indictment will lie for ſelling ale in pots unſealed, 
altho' the ſtatute appoints another method of proceeding ; 
becauſe meaſures are by the common law, and the. ſtatutes 
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only direct the manner of aſcertaining them. Black. 10. : N 
But in ſuch caſe, the indictment muſt not be upon the kee 
Karure, but at the common law, and the offence ought to per 
2 laid, not for ſelling 1 in pots unſealed, but! in pots want- as 
ing meaſure. = 
e e 70 RPA ab] 2 f a1. pp 
By the 2 & 3 Ed. b. c. r 5. If any brewers ſhall con- 5 "= 
{pire to ſe} their victuals but at certain prices; they ſhall, 885 
on conviction in the ſeſſions or leet, by witneſs, confel- oy 
nion, or otherwiſe, ſorſeit 101. to the king for the firſt of- | 17 
ſence, and if not paid in fix days, they ſhall be „ 4 
ed 20 days; ſor the ſecond offence, 201. in like manner, 50 
or the pillory; for the third ofſence, 40 l. in like manner, r 
or the pillory, loſs of an ear, and to become infamous; _ Kay, 
But by the 2 G. 3. c. 14. No brewer, innkeeper, vice f 
tualler, or other retailer of ſtrong beer or ale, ſhall be © 7 
fued or moleſted by indictment, information, popular WR gen 
action, or otherwiſe, for advancing the price of ſtrong Þ 3 
ber of ale, in a reaſonable degice. | dt 
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Althoales. 


XII. Selling in veſſels of plate. 


By 7 8 1. e. 19. intitled, An act to encourage the 


bringing plate into the mint to be coined, and for the ſur- 


ther remedying the ill ſtate of the coin of the kingdom; 
it is enacted, that from and after May 4, 1696, no perſon 
keeping any inn, tavern, alchouſe, or victualling houſe, or 
ſelling wine, ale, beer, or any other liquors by retale, ſhall 
publickly uſe, or expoſe to be uſed in his houſe, any wrought 
or manufactured plate whatſoever, or any utenſil or veſſel 
thereof (except ſpoons) under the penalty of forfeiting the 
fame, or the value thereof with coſts, to him who ſhall ſue. 

I have recited the title of the act, that the whole may 
appear together; becauſe, as the general practice ſeemeth 
now to be. allowed to the contrary, perhaps it may be 
thought that this clauſe is obſolete, as having been intended. 
only to encourage the coinage at that time, when there 
was great ſcarcity of money: But how far this may be 
urged on an action brought, I preſume not to ſay. 


. XIII. Iunkeeper ſuffering tipling. 


If any innkeeper, victualler, or alehouſekeeper, or tavern- 


keeper, keeping an inn or victualling houſe, do ſuffer any 


.perſon to continue drinking or tipling therein (except ſuch 
as ſhall be jnvited by any traveller, and ſhall accompany him 
only during his neceſſary abode there; and except labouring 
and handicraftſmen in cities, towns corporate, and market 
towns, upon the uſual working days, for one hour ar 
dinner time, to take their diet in an alehouſe; and except, 
labourers and workmen, which for the following of their 


== © work by the day or by the great, in any City, town cor- 


porate, market town or village, ſhall for the time of their 
faid continuing in work there, ſojourn, lodge or victual 
in any inn, alchouſe or other victualing houſe; and ex- 
cept for urgent and neceſſary occafions to be allowed by 
two juſtices) ; he ſhall, on conviction thereof before the 
mayor, or a juſtice of the peace, on view, or confeſſion, 


or oath of one witneſs, forteit 10s. to the poor. 1 7. 


& Gf, + JEWS. 7-6 7. - | 
The ſame to be levied by the conſtables or churchwar- 
dens by way of diſtreſs; and for default of fatisfac- 
tion in fix days, the diſtreſs to be appraiſed and fold, ren- 
dring the overplus; and for want of ſufficient diſtreſs, the 
party offending to be by ſuch mayor or juſtice committed 
. 1 3 
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38 Alehoules. 
: to the common gaol, there to remain until the penalty be 
5 truly paid. 1 J. e. 9: . 3. . 

And if the conſtables or churchwardens do neglect their 
duty in levying, or do not levy the penalties; or in de- 
fault of diſtreſs, do neglect to certify, the default, by the 
ſpace of 20 days, to fuch mayor or juſtice ; every perſon 
fo offending ſhall forfeit 40s. to the poor, to be levied by 
way of diſtreſs by warrant from ſuch mayor or juſtice z 

the diſtreſs to be detained fix days; in which time if payment 
be not made, the goods to be appraiſed and fold, return- 
ing the overplus; for want of ſufficieht diſtreſs, the con- 
ſtable or churchwarden ſo offending, to be by ſuch mayor 
or juſtice committed to the common gaol, there to remain 
until the penalty be truly paid. 1 7. c. 9. /. 4. 
And moreover ſuch alehouſekeeper ſhall be diſabled, for 
dhe ſpace of three years, to keep any ſuch alehouſe. 21 J. c. 7, 
And alſo, the ſaid offence may be inquired of and pre- 
ſented before juſtices of aſſize, juſtices of the peace in their 
ſeſſions, mayors in corporations, and in the leet; and there- 
upon ſuch due procecding ſhall be had for the conviction, 
as in ſuch like caſes upon any indictment or preſentment 
wmled. 47. c. 5. S. 1 | 
And all conſtables, churchwardens, aleconners and fide- 
men, ſhall in there ſeveral oaths incident to their offices, 
be charged to preſent the ſaid offence. 4 F. c. 5. /. 7. 
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XIV. Perſons guilly of tipling. 


Penalty of tip- 1. If any perſon (unleſs thoſe excepted under the fore- 


j 'S . going head, by 1 F. c. 9.) ſhall continue drinking or tipling, 

| [WS | | in any inn, victualling houſe, or alehouſe, or any tavern 
: * |  - keeping an inn or victualling houſe; he ſhall, on convic- 
bl i | tion thereof before the mayor or a juſtice of the peace, on 
Wh view, confeſſion, or oath of one witneſs, forfeit for every 
We offence 3s. 4d. to be paid within one week next after the 


— — 
— 
f — 


onviction, to the churchwardens, who ſhall be account- 
able for the ſame to the uſe of the poor: And if he ſhall 


—— — 
— 


refuſe or neglect to pay the ſame, it ſhall be levied by di- 


WW ſtreſs: And if he be not able to pay the forfeiture, then 
1 the mayor, juſtice, or court where the conviction ſhall 
1 | be, may puniſh the offender, by ſetting him in the ſtocks 
1 ly for, every offence by the ſpace of four hours. 47. . 5 
at FLEE 96.9 21. 7 EC 4. 4 
2118 8 The ſaid offence may alſo be inquired of and preſented, 
| Fi! | before juſtices of aſſize, juſtices of the peace in ſeſſions, 
j fi mayors, and in the leet ; and proceeding ſhal! be had there- 
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upon for the convidtion as upon indictment or prefent- 
ment. 4 . fo 5. 
The o Kee to de preſented, indicted, or convicted in 
ſix month. 4 F. c. 5. . II. 
And all conſtables, churchwardens, 8 and ſide - 
men, ſhall in their ſeveral oaths incident to their . 
be charged to preſent the ſaid offence, 21 F. c. 7. ſ. 5. : 
2. And if any alehouſekeeper ſhall be convicted of the Alehoufek cer 
faid offence, he ſhall moreover-for the ſpace of three years 
be diſabled to er I ſuch alehouſe. 7 F. c. 10. 21 


* 5 Fe lee. 


of any crime whatever, through his voluntary drunkenneſs, excuſe. 
ſhall be puniſhed for it as much as if he had been ſober. 
1 Haw. 2 

2, If any olfemi 8 3 by Fl Wi the 
a and ſidemen ſhall preſent the ſame to the 
ordinary, that they may be puniſhed by the ſeverity of the 
laws, according to their deſerts; and ſuch notorious offen- 
ders ſhall not be admitted to the holy commun, till they 
be reformed. Can. 109. 

And all conſtables, churchwardens, b and 
ſidemen, ſhall be ſworn to preſent the offence of drunken- 


neſs. 1 $4 


be convicted (I. K.) before one juſtice, or mayor, on view, firſt ofen. 
confeſhon, or oath of one witneſs, ſhall forfeit for the firſt 
offence 5s. to be paid within one week after conviction, 
to the churchwardens (L), who ſhall be accountable for 


the ſame to the uſe of the poor; and if he ſhall refuſe or 


neglect to pay the ſame as aforeſaid, it ſhall be levied b 


| diftreſs (x); z, and if the offender be not able (N) to pay 


the ſaid ſum of 58. he ſhall be committed to the ſtocks 
(O), there to remain by the ſpace of fix bours. 47. . 5: 


1 21:76 7, fe by: 3- 


nd if any conſtable, or other inferior officer to whom 
that ſhall be given in charge by the precept of any mayor 
or juſtice, do negle& the due correction of the oflender, ot 
the due levying of the penalties where diftreſs may be bad; 
every perſon ſo offending ſhall forfeit 10s. to be levied by 
diſtrefs, by any other perſon having warrant from any 
mayor, juſtice or court, where any ſuch conviction ſhal} 
ys to ER paid to the churchwardeus, who ſhall account 


Wo. for 


guilty of tp. - 


1. Da excuſeth no crime; but he who is guilty Drunkennef ney 


Spiritual ach ſare- 


— + > ow . — 


Every perſon who ſhall be drunk, and thereof ſhall Penalty for Ra 
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E toe: the * to the uſe of the poor er che offence bal 
. be committed. ip Fil sch. far ork ts 

Second offence. _ 4, And if any perſon once Sorwicbes of: drunktnieſs, 
ſhall after that be again convicted of the like offence, he 
mall be bounden with two ſureties in a recognizance or 
obligation of 10 l. with condition to was from thenceforth 

on good behaviour. 4F.c 5. /. 6. 21 FJ. c. 7. J. 3. 
To be of good — Fa Hale, tins of the a. 
tute of 24 Ed. 3 6. 1. which gave juſtices power to bind 
malefactors to the good behaviour, generally, without any 


time limited, ſays, that it is not meant that the ſame ſhall 


be perpetual, but in the nature of bail, biz. to appear 


at ſuch a day at their ſeſſions, and in the mean time to be 
of good behaviour. 2 H. H. 136. 


Who may in- 5. The ſaid offence may alſo be inquired of and preſent- 


Wire thereof. e before juſtices of aſſize, juſtices of the oeace in their ſeſ- 


ſions, mayors, aud in the leet; and thereupon proceſs ſhall 
be had for the conviction, as upon iAdictment or _ 
ent. 54 F. c. 5 ½ 5 5 


In what time. 6. — the offender bal 1 preſented, indicted or. con- 


vidted in ſix months. 47. c. 5. /. 11. 


. 7. It is alſo provided, that this act ſhall not abridge the 
lame offence, eccleſiaſtical juriſdiction. 4 J. c. 5. .. 8. 


But when the offender hath: been once puniſhed, by any 


the ways before mentioned, he ſhall not be iel again 
by any other way or means. /. 9. 
Alehouſekeeper 8. If any alehouſekeeper ſhall be ane e of being drunk; 


_ he ſhall, beſides the penalties above mentioned, be utterly 
0 diſabled to keep any fuch alchoule, for the ſpace of three 

years next enſuing the conviction, 7 F. c. 10. 1 C. c. 4 
N. 9. Every perſon in his majeſty's pay in the navy, being 


guilty of drunkenneſs, ſhall incur ſuch puniſhment as 
court martial thall think fit to impoſe. 2 . 2. nn 
Art. 1. | 


ATT. Detaining good for the reckoning. 
q;- An innlbeper may detain the perſon of the gueſt who 


General power 


of detaining, Eats, or the horſe which eats, till payment. And this he 


may do, without any agreement for that purpoſe. For 
men that get their livelihood by entertainment of others, 
cannot annex ſuch diſobliging conditions, that they ſhall 
retain the party's property in caſe of nonpayment ; nor 
make fuch  difadvantaveous and impudent a ſuppoſition, 
that they ſhall not be paid. And therefore the law annexes 
fuch 2 condition, without the expreſs agreement of the 
parties. Bac. Abr. Inns. D. | 

72 | For 
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Aleyoules, 4x - 
For it would be hard to oblige him to ſue for every little © 
debt; and a greater hardſhip, that he might not be able 
to find him who was his gueſt. ic. : 
2. But an horſe committed to an innkeeper, may be de- Forle to be de- 
tained only for his own meat, and not for the meat of the bis on meat. 
gueſt, or of any other horſe; for the chattels in ſuch caſe 8 
are only in the cuſtody of the law for the debt that ariſes 
from the thing itſelf, and not for any other debt due from 
the ſame party; for the law is open for all ſuch debts, and 4 
doth not admit private perſons to take reprifals. Bac. Abr. 
Inns. D. 1 But. 207. 4 „ 
3. Alfo, if any innkeeper, alehouſekeeper, victualler, Reckoning to be 
or ſutler, in giving any account or reckoning in writing, . 
or otherwiſe, ſhall refuſe or deny to give in the particular fealed, 
number of quarts or pints, or ſhall ſell in meaſures un- 
marked; it ſhall not de lawful for him, for default of pay- 
ment of ſuch reckoning, to detain any goods or other 
thing, belonging to the perſon or perſons from whom ſuch 
reckoning ſhall be due, but he ſhall be left to his action at 
the law for the ſame, any cuſtom or uſage to the contrary -- 
notwithſtanding. 11& 12 W. c. 15. ,. 2. 125 . 


4. In like manner if the innkeeper gives credit to the Goods fuffered to 


party for that time, and lets him go without payment de taken away, 
then he hath waved the benefit of the cuſtom, and mu 9 
rely on his other agreement. 8 Mod. 172 ; 

5. An innkeeper that detains a horſe for his meat, Can- Goods ſeiſed, 
not uſe him; becauſe he detains him as in cuſtody of the not be be uſes. 
law: and. by conſequence, the detention muſt be in the | 
nature of a diſtreſs, which cannot be uſed by the diſtrainer. 

Bac: , EEE ET | 

6. But by the cuſtom of London and Exeter, if a man Whether they 
commit an horſe to an innkeeper, and he eat out his price; may be ſold. 
the innkeeper may take him as his own, upon the reaſon- | 
able appraiſement of four of his neighbours : which was, 
it ſeems, a cuſtom ariſing from the abundance of traffick 
with ſtrangers, that could not be known, to charge them 
with the action. But the innkeeper hath no power to ſell 
the horſe, by the general cuſtom of the realm. Bac. Abr. 

Inns, D. 1 5 „ | 1 

So in the caſe of Jones and Pearle, E. 9G. Ia trover 

for three horſes, the defendant pleaded that he kept a pub- 

lick inn at Glaftenbury, and that the plaintiff was a car- 

rier, and uſed to ſet up his horſes there; and 361. being 

due to him for keeping the horſes, which was more than 

they were worth, he detained and ſold'them, as well he 

might: But on demurrer, judgment was given for the 

plaintiff; an innkeeper having no power to ſell horſes, ex- 
5 5 cept 
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Innkeeper an- 
ſwerable for 


goods ſtolen, 


Who ſhall be 
deemed a gueſt 
in this reſpect. 


or a dead thing. 1 Salk. 388. 


their coming in again. Str. 556. 


have certain privileges whilſt they are in their journeys, 


thoſe things which are ſtolen within the inn, tho' not de- 


be will not take the charge of the goods; yet if they are 


diſcharge himſelf by ſuch or the like words. Dalt. c. 56. 


had ſtaid himſelf, becauſe the horſe muſt be fed, by which 


Aulehoules. 


cept by ſpecial cuſtom, as in the city of London. And be- g 
ſides, when the horſes had been once out, the power of 
detaining them for what was due before, did not ſubſiſt at- 


XVII. Goods ef a gueſt fiolen out of an inn. 
I. Inns were allowed for the benefit of travellers, who 


and are in a more peculiar man ner protected by the law: 
it is for this reaſon, that the innkeeper ſhall anſwer for 


livered to him to keep, and tho' he was not acquainted that 
the gueſts brought the goods to the inn ; for it ſhall be in- 
tended to be thro' his negligence, or occaſioned by the 
fault of him or his ſervants. 8 Co. Caley's caſe, 

So if he puts a horſe to paſture, without the direction 
of his gueſt, and the horſe is ſtolen, he muſt make ſatiſ- 
faction. (But otherwiſe, if with his direction.) id. 

In like manner, 'if an innkeeper bids his gueſt take the 
key of his chamber and lock the door, and tells him that 
ſtolen, he ſhall be anſwerable: becauſe he is charged by 
law for all things which come to his inn : and he cannot 


Black. 169. 

2. Holt C. J]. doubted whether a man is a gueſt by ſet- 
ting up his horſe at an inn, though he never went into the 
inn himſelf; but the other three juſtices held, that ſuch 
perſon is a gueſt by leaving his horſe, as much as if he 


the innkeeper has gain ; otherwiſe if he had left a trunk, 


So if a man comes to an inn with a hamper, in which 
he hath certain goods (to wit, hats, as the caſe was), and 
departs leaving it with thehoſt, and two days after comes 
again, whereas in the time of his abſence this was ſtolen; 
he ſhall not have any action againſt the hoſt, becauſe he 
was not a gueſt at the time of the ſtealing, andthe hoſt 
had no benefit by the keeping thereof, and therefore ſhall 
not be charged forthe loſs thereof! in his abſence. 1 Ralls 
Abr. 2. | 

If an attorney hires a ber in an inn for a whole 
term, the hoſt 1s not chargeable with any robbery in it, 
becauſe the party is as it were a leſſee. Mo. 877. 

If one comes to an inn, and makes a previous contract 
for lodging for a ſet time, and doth not eat or drink there; 
he is no gueſt, but a lodger, and fo not under the inn- 

keepers 
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keeper's protection: but if he eats and drinks, or pays for 
his diet there, it is otherwiſe. 12 Mod. 25 5. | 
Soldiers billeted are gueſts. Clayt. 97. 


XVIII Gueſts ſtealing good: 


A gueſt in a common inn, ariſing in the night time, 
and carrying goods out of his chamber into another room, 
and from thence to the ftable, intending to ride away with 
them, is guilty of felony, altho' there was no treſpaſs in 
the taking of them (which yet is generally required in caſes. 
of felony.) Dalt. c. 10. | 


NOTE, The univerſities are generally excepted out of 
theſe acts concerning alehouſes. 


A. Information and Complaint for ſelling ale with- 
| out licence; on the 5 G. 3, 6. 46. 
Weſtmorland. E it remembered, that this — day 9 
- in the Hear of the reign of 
his majeſly king George the third that now is, A. I. gentle- 
man, in his proper per ſan, as well for his ſaid majeſiy as for 
bimſelf, exhibiteth to me J. P. eſquire, one of his ſaid ma- 
nefty's juſtices of the peace in and for the ſaid county, a com- 
plaint and information, and thereby informeth me, that on 
the day of ———— now laſt paſt, and at ſeveral times 
between the ſaid - day of ——— and the time of exhibit- 
ing this information and complaint, one A. O. of in the 
county aforeſaid, yeoman, at aforeſaid in the county 
aforeſaid, did ſell ale and beer, and other exciſeable liquors, 
by retail, without being duly licenſed ſo to do; wherely the 


= /aid A. O. hath forfeited the ſum of 40s. together with the 


coſts and expences of convicting the ſaid A. O. for the ſaid of 


== fence; and that A, W. in ibe ſaid county, yeoman, 


is a material witneſs to be examined concerning the premiſſes: 
And thereupon the ſaid A. I. who as well for his ſaid majeſiy 
as for himſelf exhibiteth this. information, prayeth judgment of 
me the ſaid juſtice in the premiſſes, that he may have one moiety 
of the faid ſum of 40s. and alſo the cofts and expences of ſuch 
conviction as aforeſaid, according to the form of the flatute in 
that caſe made ; and that the ſaid A. O. may be ſummoned to 


anſwer the premiſſes, and the ſaid A. W. to teflify bis know- 
ledge therein, e { PESO. 


9 


| ; ) > 5 A. I, 
Before me the juſtice | 


7 


"7. 


#4: 


B. Summons of a perſon: for ſelling ale without li- 


| Weſimorland. 22 the conſtable of — the ſaid 


fell ale and beer, and other exciſeable liquors, by retail, with- 


cence, and alſo of a RE on the 15 8. 3. 
5 45. e Ne. ht * 


, 


7H E K Kas a ns and information hath been 
| this day exhibited before me J. P. eſquire, one of his 
2 s 2 of the peace in and for the ſaid county, by A. J. 


4 


. af paſt, and at ſeveral times between the ſaid 
day of —— and the time of exhibiting. the ſaid infor- 
mation and complaint, one A. O. 
ſaid, yeoman, at aforeſaid in the county aforeſaid, did 


out being duly licenſed fa to do; and that A. W. of ———m 


the ſaid county, yeoman, is. a material Twitneſs to be examined BY 


concerning the premiſſes 6 e are therefore to require you fored- 
with to ſummon the ſaid A . to appear before me at 

in the ſaid county, on the — day of — - at the 
hour of = to anſwer to the matter ſo eee and in- 


formed of againſt him; and to fummon alſo the ſaid AG. W. t | 
appear before me at the ſame time and place, to teflify his know- 
ledge in the premiſſes. And be you then there to certify what 


you ſhall have done in the execution hereof. Herein fail you not. 
Given under my hand and ſeat, this ö of — — 
the near 


mY 


Note, a ſeparate ne for a W e de in behalf of 
either of the parties, may eaſily be eee from the 
premiſſes, mutatis mutantis. e N 


— 


C. Conviction for cling ate” wikout eence ; oh 
the 5 G. 3. c. 46. e directed * the itz 
tute. 


Middleſex, E it remembered, that en this 45 0 
in the e na A. O. f —— 
was 8 ee e befere | me J. P. eſquire, one of his majeſly's 
juſtices of the. peace for the county of M. for ſelling ale or beer, 


er other exciſeable liquors *(as the cafe mall be ) without being 


duly licenſed fo to do, according to the flatutes in ſuch caſe made 
and provided, whereby he has forfeited the ſum of ——— this 


being the frfts ſecond, ar third offence { as the caſe ſhall be,) 
beſ;ars 


tleman, ſetting forth, that on the — day of 


in the county afore- 
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it not. 


alf of 


m the 


wi des * 69 at expences f this canuiction; which cofts and 
expences- I the ſaid juſtice of the peace do hereby aſcertain and 


aſſeſs at the ſum of purſuant to the ſtatute in ſuch caſe 
— and provided. N under my 2 _ 2 the 45 
and year above ꝛuritten. 


D. Commitment on non-payment | of the penalty 


| C. 46. N N 8 

V 

Weſtmorland. a _ county, and to the keeper of his ma- 
8 jeſty's gol at in the ſaid county. 


THE REAS A. O. of — in the county afereſaid, 
Y yeoman, was on the day of —— duly convicted 
before me J. P. eſquire, one of his ſaid majeſty's juſtices of the 
peare in and for the ſaid county, for ſelling ale \ beer, or other 
exciſeable liquors, as the caſe ſhall be] without being duly li- 
cenſed ſo to do, according to the flatutes in ſuch cafe made and 
provided; whereby he hath forfeited the ſum of forty ſhillings 
(this being the fir/t offence), befides the coſis and expences of his 
conviftion, which  Expences 1 have aſcertained and aſſeſſed at 
the ſum vf purſuant to the fatute in ſuch caſe made : 

And whereas the ſaid A. O. onthe ſaid - 0 
had notice of the ſaid conviction, and hath refuſed or neglected 
to pay, and hath not paid, the ſaid ſeveral ſums of forty ſhillings 
and : 1 as therefore hereby command you the ſaid con- 
table, to appribend him the ſaid A. O. and him to convey to 
the ſaid gaol at. aforefaid, and deliver him to the ſaid 
oo thereo 75 together wich this precept : And I do hereby com- 
mand you t ſaid keeper of the ſaid gaol, to receive into your 
ruſlody in the ſaid gael him the ſaid A. O. and him there ſafely 
to keep for the ſpace of one month, unleſs be Hall ſooner pay the 
ſaid ſeveral ſums 0» 5 forty K and „and alſo the 
ci, charges and expences of n the ſaid convittion. 


Given under my hand and 22 the _ of in 
the Jear 


The like will do for the 8 thind or other fuble- 
quent offence, mutatis mutandis. 1225 


Z. F. Precept 


for Ae ale without licence; on 8 5 G. 3. 


Weſtmorland. 3 ſtable of the Eaſt Ward within 


E. F. Precept to the high conſtable. to iſſue war- and 
rants to the petty conſtables, to ſummon ale- of t 
houſekeepers to be licenſed; on 5& 6 Ed. 6. Place 
c. 25. 2 G. 2. c. 28. and 26 G. 2. c. 31. 1 
time 


To John Bowneſs, gentleman, high * 5 
ſaid county. | 


* purſuance of the flatutes in that caſe made, theſe are to 
require you, on ſight thereof, to iſſue out your warrants to | 
all petty conſtables belonging to the ſeveral conflablewicks within 

your ſaid ward, in the form, er to the effeft hereafter following, b 
Given under our hands and ſeals the=——— day of . = 


J. 
K. P. 


The form of the warrant as above directed 3 
Eat Ward. J Tre the conſtables of—— By 
B Y wirtue of 2 warrant from his majgſiys juſtices of thh cenſin 
peace acting within the ſaid ward to me directed, you are day oj 
hereby required to give notice to all licenſed innkeepers and ale- reign 
bouſekeepers within your . con/tablewick, and alſo to all perſons Irelai 
unlicenſed ( ſo far as the ſame ſhall come to your knowledge) why year 
do intend to offer themſelues to be licenſed at the next general W, 
meeting of the ſaid juſtices for that purpoſe, that they do perſo- whoſe 
nally appear before the ſaid juſtices at — on the — 4% quort 
of September next, at the hour of —— in the forenoon of licence 
the ſame day, to take or renew their licences for the year enſu: aroſe 
ing; and alſo io give them notice, that every perſon then and tualli, 
there to be licenſed, muſt perſonally enter into a recognizance in Aud 01 
the ſum of 10 J. together with two ſureties in 51. cach, or ont in he 
ſureiy in 101. that they will not uſe or ſuffer any unlawful be 2: 
games, and that they will keep good order and rule within their So as 
reſpectives houſes and other places; and if any ſhall be hindred hereby 
by ſickneſs, or other reaſonable cauſe to be allowed by the ſaid Or gan 
Juftices, that he muſi procure two ſureties then and there io be bouſe, 
bound in lite manner in 101. each, _ . be ma: 
And unto ſuch perſons as have not been licenſed for the year a ® ealm 
preceding, you are further to give notice, that no licence will the da 
be granted to any of them, unleſs he Gall alſo, at the ſame time 1 


and place, produce a certificate under the hands of the minifler 
1 TT | "= 


Alehoukes. 


ar- and the major part of the dburchwardens and ove bers, er elſe 
de- of three or four reputable and ſub/tantial houſeholders of the 


6 ny - ſober life and converſation.  _ __. | 

: And you are to make a return to the ſaid juſtices, at the ſame 
time and place, in writing under your hand, containing the names 
== of all ſuch perſons as you ſhall have ſummoned ſo to appear before 
them as is aforeſaid, together with their dwelling places, and 
= the figns by which their houſes are known. = 
Heresf fail not. Given under my hand at Raiſbeck in 


Sy : | the ſaid county the 8 day of in the year of our 
ahi a  ——— Zn 


John Bowneſs, high conſtable. .. by 


bing. | | 
p. G. Licence to keep an alehouſe; on the 5 & 6 
p. Ai. 6. c. 26. 2 6. 2. c 28. and 26 G. 2. 
6c. Ibvn DE) WE, 1 | 
X Weſtmorland, A T a general meeting of his majefty's juſ- 
= Eaſt Ward. \. tices of the peace for the ſaid county, att- 
ing within the diviſion of the Eaſt Ward aforeſaid in the county 
. IT aforeſaid, holden at = in and for the ſaid diviſion, for li- 
f the cenfing perſons to keep common inns. aud alehouſes the — 3 
are day of September in the year of the reign of our ſove- 
1 ale- reiga lord George the third, of Great Britain, France, and 
erſons Ireland, king, defender of the faith, and ſo forth, and in the 
) whe * our lord EE No i. 5 
eneral e his majeſly's juſtices of the peace for the ſaid county, 


: | whoſe hands and ſeals are hereunto ſet (whereof one is of the 


licence A. B. yeoman, at the ſign of In within the 
== 4:wi/ron and county aforeſaid, to keep a common alehguſe, or vic- 
== tualling houſe, and to utter and ſell victualt, beer, ale, qder, 
and other exciſeable liquors, to be drank in the ſame houſe where- 
WV he now dwelleth, and not elſewhere, for one whole year from 


or one * 

lawful WR be 29th of this preſent month of September, and no longer: 

1 their So as the true aſfize in bread, beer, ale, and other liquors, 

indred hereby allowed to be ſold, be duly kept ; and no unlawful game 

„e faid e games, drunkenneſs, or any other diſorder be ſuffered in his 

» to be bouſe, yard, garden, or backſide ; but that good order and rule 
be maintained and kept therein, according to the laws of this 

he yer realm in that behalf made, Given under our hands and ſeals, 

+ vill he day and year fir/t above written. 5 

ne fim wk | 

ini ler If he hath not been licenſed the year before, then theſo 


A words mult be inſerted, — ( { certificate under the hands of 
E | | | having 


place where he inhabiteth, ſetting forth that he is of good fame - 


= quorum) afeombled at the ſaid general meeting, do allew and 


wy 


* 


* 
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Alehoules. 
A avuing been finſt produced unto us, ſeti ing forth that 
the ſaid is of * * and ef _ * and conver- 
Fein. "OY Sas CG? 


* 


But if ſuch . hath 1 1 Heenbed the year before, 
this certificate is not required ; -and-therefore to inſert the 
ſame in all licences is abſurd ;- and, if executed by the ju- 
Kices i in ET Tor, n. wo * inſtances not true. 


H. Recognizance of an alchboftkeeper on 5 & 
6 with 6. c. 2g. and 20 G._ 4. c. 31 42; 


Weſtmorland, E it remembered, that o on the day 
Of — in 3 year Ti the reign 
Of —— A.P. of — in the county aforeſaid, innkeeper, 
and A. 8. 5 - yeoman, and B. 8. of yeoman, - 
perſonally tame before us efquires, juſtices of the peace 
for the ſaid county, and acknowledged themſelves to owe to our 
aid fovereign lord the king, that is to ſay, the ſaid A. P. the 
um of 101. and the ſaid A. S. and B. S. the fum of 5 l. 
each, of good and lawful money of Great Britain, to be made . 
and levied of their. goods and chattels,” lands and tenements re. 
ectively, to the uſe of our ſaid ſovereign bord the king, his 
heirs and ſucceſſors, if the ſaid A. P. Haul male fault in 
the condition undertuoritte. 

T HE condition of this recognizance is ſuch, that whereas the 
above bounden A. P. is licenſed to keep a common inn and al- 
bouſe for one year from the 29th day f this preſent month f i 1 
September, in the e houſe There he now dewelleth at T1 
aforeſaid ; if he the faid A. P. ſhatl keep and maintain good 
en der and rule, and ſhall ſi uffer no diforders nor unlawful game: 

1 be uſett in his faid hnuſe, nor in any outhouſe, yard, garden, 
or backſide, thereunto belonging, oe the ſaid wy then 
1015 recegnixance ſpall be und. 


Taken and acknowledged the day and 
"Jar W before us 


7 *. 
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I. Information 


Alehoutes. 49 
bat . raformation of 3 gn the 4 J. 6. 8. 
34 De 


COT Ek = 3 CR aig: BEW 4,559 
CIS 2 3 3 


i The information of A. I. of- in . 
the county aforeſaid, yeoman, 3 
I dited before me J. P. eſquire, one of 
Weſtmorland.4 his majeſty's juſtices of the * for 
n the ſaid county, the of 
in the ESR on his 
oath ſaith, . 


r T 4 


T HAT A. O. in the county ys aforeſaid, labourer, 
on the day of - in the year eforeſard, at the. 
pariſh of in the ſaid. county, was drink ; contrary 10 2” 
the Aatutes i in 2 caſe made : And thereupon be the {ard Ac], . 

prayeth that he the ſaid A. O. may forfeit the ſum of five. 


hiltngi to the uſe of the oY the 2 perifh. as v6 2 Fs: | 
Aatulęs i is required. | Fs 
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Before me J) 1 . | 
TM. S 4 2 


*. Summons chereupon; 


ccc 

L. , e ede ru uren 8 
2 2 . 5 
RISE: 


Weſtmorland, 4 To the e conſtable 3 


F ORA SM UCH as ae upon 205 hath been | 
made before me J. P. eſquire, one of his majeſly's juſtices Ty 
of the peace for the ſaid county, that A. O. of in the 
county aforeſard, labourer, an the day of ——— in the 
—— year, at the parijy of - in the county ſits 
was drunk ; contrary to the Lea in 2 caſe made: Theſe 
are therefore to require you to ſummon the ſaid A. O to ap. 
pear before me at — in the ſaid county, on — the 
- day o to anſwer unto the ſaid information, and 
to ſew 2 why the penalty of fro? 3. ſhould not be le- 
died on the goods of him the ſaid A. O. far the ſaid , | 
and be you then there to certify what you ſhall have done in 

the premiſſes. Given under my hand — ſeal, the 


day of —— the year : 


. 
- 
— = rn; - m retiree Go thr KR 
— 7 4 ——— —_— — — r 
* by — = x * * 0 "1 . yy 4 - = o 
\ © LO OS . = . — by A; \ won — I" 
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. 5 8 883 5 — = . 
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Z Note, the informer in this caſe may be a ons baving 
no ſhare of he penalty. 

And the juſtice may convi*t on his own view; and then 
the information and tummons are needleſs, 


Vor. | | E ; L. Warraat 
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thereupon, as to juſtice doth: 3 Civen under my Hand 


ſaid, in the pariſh and county aforeſaid, by which he hath for- 


that they the aid chur . did an the ts of —— 


Alehoules. 


E {NS to the churchwehdem | ic hw are not | 3, 
preſent at the conviction, or the offender makes 4½ 
default by not appearing) to receive the penalty WW 72 
* 3 Nl the 4 +. c. 5 and 21 7. WF £% 

To the churchwardens of the pariſh of = 

Weotant. we in the faid county. * N 


S 


 ORASMUCH. AO. — the county woa 

© "aforeſaid, labourer, is convitted before me J. P. efquire,” P 
one af his majefty's juftices 5 the oe for the ſaid county, for 
that he the ſaid A. O. on t ay in the year 
at the pariſh of in ale 2 county, was drunk, 
contrary to the - tatutes in fuch caſe made; whereby he hath 
forfeited the Jum 9 ". five ſhillings, to the uſe of the poor of the % 1. 
aid pariſh ; Theſe are therefore to require you to demand and BY my þ 
receive of and from him the ſaid A. O. the ſaid fum of fu: 
ſbillings, to be by you accounted for to the uſe aforeſaid : And N. 
F he ſhall refuſe or neglect to pay the 2 by the ; vark of one 


REL 


3 
D 
2 


VVV 
n TCT 

3 E 5 
RO IC ↄð 

| . 


week after uch demand made ; that' then you certify to me ſuch = We 


refuſal and neglect, to the end that ſuch proceedings may be had 


and feet, the — day 1955 in * * — 7 1 
M. Warrant to levy the pemity of drunttengeh | 4 with 
on. non-· payment; by 4 J. c. 5: 21 7. EY, 1 


To the conſtable Of —— in the id 


Weſtmorland. county. 


W HEREA 8 A. O. 75 ii the pariſp — 1 
in the county aforeſaid, labourer, was on the ——— 
day of convicted before me. one of his majeſty's 
fot of the peace for the ſaid county, for that he 15 ſaid 
O. was on the day of —— drunk, at- afore- 


3 the ſum of 5 8. And whereas I the ſaid did 

ue my warrant on the — day f 10 the church- 
3 of the pariſh of — aforeſaid, to demand and re- 
ceive the ſaid ſum of 58. of and from the ſaid A. O. Af 
Whereas it duly appears to me, as well en the oath of C. W. 
churchwarden of the 725 of ——— aforeſaid, as otherwiſe, 


demand 


| demand the ſaid ſum of 5s. of and from the ſaid A. O. 
| but that he the ſaid At:O&hath neglected to pay the ſame as 
| aforeſaid, and that the ſame is not yet paid: Thiſe are therefore 
| to command po forthwith to levy the ſail: ſum by diſtraining the 
| goods of bim the ſaid A. O. And if within the ſpace of [fix] 
| days next after ſuch diſtreſs by you taken, the ſaid ſum, to- 
| gether with reaſonable charges for taking and keeping the ſaid 
| diftreſs, ſpall not be paid, that then you do ſell the ſaid goods 
| fo by you diſtrained as aforeſaid, and out. of the money ariſing 


= 


12 7 4 


| by fuch ſale, that you do pay the faid ſum of 5 8. to the church- 
| wardens of the ſaid. pariſh, for the uſe 'of the poor of the ſaid 
| pariſh, rendering to him the ſaid A. O. the averplus upon de- 
mand, the neceſſary charges of taking, keeping, and ſelling the 
| ſaid diftreſs, being. firfl dedutied. And if the faid A. O. l 
not able to pay the ſaid fum of 5.8. and ſufficient diſtreſi cannot 
be found whereof to levy the ſaid ſum, that you OT the ſame 
| to me, together with the return of this warrant, Given under 
| my hand and ſeal this ———— day :- 


N. Certificate by the conſtable of want of diſtreſs. 
1 7 * 7 ' 3 0 : 3 * 0 8 _— ; +, ; 
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Weſtmorland. A C. conflable of ——— in the ſaid county, 
_ .. - 21. maketh vath this — day . —— in the 
= year —— before me the juſtice iwithin- mentioned, that he Bath 
== made diligent ſearch for, but doth not know , nor can find, 
⁊ny goods of the within-mentioned A. O. whereof to levy the 
== within-mentioned ſum of five ſhillings. A 
Before me the ſaid 


ues. 
„ 


0. Commitment to the ſtocks for drunkenneſs, 
- on inability to pay the penalty; on 4 F. c. 5. 
. 21 þ c. 7. mY : : i . | 3 | 0 EW | - f : N | 2 
0 Weſtmorl — mh the conſtable of — | A in the ſaid 
© EBERT 2 5 

| WW.HEREAS - in the faid cont, 


"© labourer, was vn 15 day of —=--— convieted 


— 


.d county, for that he the"ſaid'A. O. was on the —— day 
ui, , —— drunk at. eee in the pariſh of — 
I #7 faid county, whereby he bath ferfrited the ſum of 53. 


An 


. 


before me —— one of hi; majefty's juſtices of the peace for tbe 


51 
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my hand and ſeal the — day of ——: 


Appea!, what. 


i. wha t caſes 
an appeal may 


be brought, 


Wich'n what 


time vn appeal not be ſet at liberty, but ſhall be recommitted, or bailed, 
may be brovgit, + ok : tl 


Alehouſles. 
And whereas it duly. appears to me, that the ſaid A. O. is not: 
able to pay, the ſaid ſum of 5.8. © Theſe are therefore to require 
you in his majeſly's name, to ſet him the faid A. O. in the. 
flocks, there to remain for the ſpace of fix hours. Given under 


_  Almanacks. See Stamps. 
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Annuities. 


„ 

55 | | | | COU 

| Y ſeveral acts, oath of an annuitant's life is to be 5 
made before a juſtice of the peace, who ſhall give a wel 
certificate thereof, in order to intitle ſuch perſon to receive. don 
his annuity. wh 
. | „ he 
Apothecary. See Phyſiclans. Ha: 


Appeals. 


1 Hs word has two fignifications in law; the one 
is, removing a cauſe from an inferior court #r 1 
judge, to a ſuperior; as from one or more juſtices, to the 
quarter ſeſſions. IP : : 
The other kind of appeal (which is the ſubject of this 
title) is a proſecution againſt a ſuppoſed offender, by the 
party's own private action; proſecuting alſo for the crown, 
in reſpect of the offence againſt the publick. 2 Av. 
2. An appeal is brought in three caſes ; 1. By a man 
for a wrong to his anceſtor, 2. By a wife for the death 
of her huſband. 3. For wrong done to the appellants 
themſelves, as in the caſe of robbery, rape, or maihem; 
but this laſt is diſuſed, on account of- the nicety of the 
pleadings, and the charge of the proſecution; and the me- 
thod of indictment is now generally taken. Mood, b. 4. 
3 | | 1 
3. A perſon acquitted on an indictment of murder, hal 
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Appeals. 


till the year and day be paſt ; within which time an appeal 
may be brought. 3. H. 7. c. 1. 
4. It is certain that an appeal may be e be- Appeal brorgbe 
and removed from them into i the ler 
the king's bench by certiorari. 2 Haz, 1 GFE 
5. And it ſeems to be holden in Fitzherbert's abrid gment, Before jul ices of 
that Juſtices of the peace have power to receive appeals ; the peace. 
but there is much greater authority for the contrary _ 
nion. 2 Haw, 1 
6. If the perſon appealed ſhall be acquitted, the ie Per on acquitted 
{hall be impriſoned for a year, and reſtore damages to the en e 
party, and be grievouſly fined to the king. 13 Ed. 1. 
That-is, if 'the appeal ſhall appear to the 
court to have been malicious. 2 Haw. 198. 
7. Foraſmuch as an appeal is the ſuit of the party, as Pardon. 
well as of the king, hende it is that the king cannot par- 
don an offender found guilty: upon an appeal, as he may 
when found guilty upon an indictment : for in ſuch cate 
he can Wet, pardon for ae but r not t for We party. 2 
aw. 155. 
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Apples and pears. 


W HERE AS apples 0 pears are frequently ſold 
by meaſure, commonly called water-meaſare, the 
contents bees are very uncertain; therefore for the fu- 
ture, the ſaid meaſure ſhall be round, and in diameter 
eighteen inches and an half within the heopy and eight 
inches deep; and ſo in proportion: And every meaſure, 
commonly called water meaſure, by which apples and pears 
are ſeld, ſhall be heaped as uſually: And whoſoever ſhall 
ſell or buy any apples or pears by any other meaſure, ſhall 
forfeit 10s. half to the informer, and half to the poor, 
on b on the oath, of one witneſs, before one ju- 
ſtice, (or mayor), to be levied by the petty conſtable by 
warrant of the ſaid juſtice, by diſtreſs and ſale, 1 Ann. 
F. L. to 10 1 F 15 
But this {hall not extend to any ni ſealed and al- 
lowed by the fruiterers company in London. / 2. 
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Concerning the robbing of orchards, fee 158 Wood, 
Apprehending offenders. | Ge Arreſt. 
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Concerning the ſettlement of apprentices, ſee title WW 
1 FP Who may 7 e 5 5 
II. Whoare compellable | to be bound apprentices. i 

Mt. Binding... B44 
IL.” Binding of poor apprentices, 5 
. Money given to bind out poor apprentices. 5 
2 Binding poor apprentices to the. ſea ſervice. 
VII. Differences between the maſter. and 2 
VIII. Apprentice ſtealing bis maſter's goods. 
IX. Inticing away an apprentice. 
X Aſſigning apprentices. 
C 
AT L. ane ſetting # "7 their trades. 


"90 | 1 Who may take apprentices T 


In huſbandry „E ER Y We: benz an houſholder, arid tak 1 * 


| þ and uſing half a plough- -land in tillage, may take 5 
bl any apprentice above the age of ten years, and under 
0 eighteen, to ſerve in huſbandry till twenty-one at the leaſt, BY 
bi | or till twenty-four. as the parties can agree. I El. c. 4 

bi 4 2 5 | 

| lo. ences in 7 2. Every perſon being an houſholder, and twenty-four 

1 towns —_— Wee old at the leaſt, dwelling in any City or town corpo- 

WW rate, and exerciſing any art, miſtery, or manual occu- 

. N pation there, may retain the fon of any freeman, n6t oc- 

My | _ cupying huſbandry, nor being a labourer, and inhabiting 

10 iin the ſame, or in any other city or town corporate, to 

1 b ſerve and be bound as an apprentice, after the cuſtom and 


1 order of the city of London, for ſeven years at the leaſt, fo 

ul as ſuch apprenticeſhip do not expire before the 2 01 

0 ſhall be twenty-four years of age.” 5 El. c. 4. [. 28. 
Kt : | But no perſon dwelling in any city or hk corporate, 

| being a merchant, mercer, draper, goldſmith, ironmonget, | 
"Mt imbroiderer, or ctothier, ſhall rake any apprentice except | 
th | he be his ſon, or elſe that the father and mother of {ith ; 
"uh apprentice ſhall have an eftate of inheritance or * = 
5 | * 

[ 


tice. 


Apprentices. 
of 408. a year, to be certified under the hands and ſeals 
of three juſtices where the lands lie; to the mayor of that 


city or town corporate, and to be inrolled among the re- 
: cords there, /. 27. 


And the reaſon of this (Mr. Daltan fays) ſeems to "A 
for that ſuch as are to be bound apprentices in towns 
corporate, if their parents be of a competent livelihood, 
then their maſters ſhall be not only berter ſecured, but 


ſuch. apprentices alſo in likelihood, ſhall have the better 


means to ſet up their trades after their time expired. And 
concerning ſuch whoſe parents have not 40s. a year, they 
are fitter to be bound apprentices to Ee and the 
like, in the country. Dalt. c. 58. 

But by reaſon of the great alteration in the value of 
money ſince that time, this proviſion is become of little 


uſe; for an eſtate of 408. a year then, was equal to more 


chin 101. 2 year now. 
But the citizens of Londen and Norwich may take and 
have apprentices, as before this act. / 40. 


3. Every perſon being an houſholder, 2 et trades in 
market towns 


not corporate. 


8 labourer, inbabiting in the ſame or any other ſuch market 
* town in the fame ſhire. 5 EL c. 4. . 28. | 
under Þ But no perſon dwelling in any ſuch market town, be- 
Jeaſt, ing a merchant, mercer, draper, goldſmith, ironmonger, 
a +| imbroiderer, or clothier, ſhall take any apprentice except 
* he be his ſon, or elſe that his father and mother ſhall have 
j-four an eſtate of inheritance or freehold of 31. a year, to be 
orpo certified under the hands and ſeals of three juſtices of the . 
been ſhire where the lands lie, to the head officer of ſuch market 
7 & town where ſuch apprentice ſhall be taken, there to be 
bien inrolled of record. ,. 29. 
* 4. Any, perſon uſing the art of a ſmith, \wheelwright, In any place, 
mT ploughwright millwright, carpenter, rough maſon, plai- 
alt, ſo ſterer, ſawyer, lime- burner, brickmaker, bricklayer, tyler, 
e ne Mater, helier, tyle-maker, linen-weaver, turner, cooper, 
miller, earthen potter, woollen weaver weaving houſhold 

125 YT cloth only, fuller otherwiſe called tucker or.walker, burner 
os | of oare and woad aſhes, thatcher or ſhingler, whereſoever 
2 he ſhall dwell, may take the fon of any perſon as appren- 
F {itch | Very albeit his Ln have no land. 3. 8. 1 30. | 
>chold 055 

of * 5. Every 


ears old at the leaſt, and not occupying huſbandry, nor 
being a labourer, dwelling i in any market town not cor- 
porate, and exerciſing any art, miſtery, or manual occu- 
pation, may have to apprentice the child or children of 
any other artificer, not occupying huſbandry, nor being a 


Nuraper re- 
firained, 
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A bound. 


wright may take apprentices for ten years or under; and 


_ ſhall be by the ſame covenants bound, ordered and uſed 5 


on pain of 101. half to the king, and half to him that 


* 
beds, 


5. Every owner of 1991 or F wallet; 14 every hduſholder 1 
exerciſing the trade of the ſeas by fiſhing or otherwiſe, and 
every gunner commonly called a canoneer, and every ſhip- 


every apprentice ſo taken, being above ſeven years of age, 


to all intents, according to the cuſtom of. London, ſo that 
the covenant or bond of apprenticeſhip be made by writing 
indented, and inrolled in the town where the apprentice 
ſhall be inhabiting, if it be a town corporate; if not then 
in the next town corporate: For ſuch inrollment ſhall be 
paid not above 12 d. 5 El. c. 5. .. 12. | 

6. Every perſon that ſhall have three apprentices in any 
the crafts of a clothmaker, fuller, ſheerman, weaver, tay- 
lor, or ſhoemaker, ſha!) keep one journeyman ; and for 
every other apprentice above three, one other journeyman, 


#29 


ſhall ſue in the ſeſſions or other court of record; or if it 
15 in a town corporate, then to be applied 2 by the chat. 
„„ 

No b ſhall have above two apprentices at one 
time, nor thoſe for any leſs term than ſeven years, on 
pain of 51. a month, half to the king, and half to him 
that ſhall ſue in any court of record : But this not to ex- 


ag 
tend to his own ſon, in his own houſe, ſo as he be bound pl 
by indenture for ſeven years, and his term not to 52 th 
2 he be twenty -two years of age. 1. J. c. th 
1 in 
Weavers of ſtuffs i in Norfalb and TIES that ſhall pe 
employ two apprentices, ſhall alſo. employ two journey- ti 
men; and no maſter ſhall have above two apprentices, 0 b 
any week boy, to weave in the ſaid trade; on pain of 50 w 
a month to the king. 138 65 265. 4 18, ol 
C: 
IL. 1. bo « are compellable to be bound apprentices 1 
© 
1. If any clin ſhall be required by any RD Ns: E a1 
uſing half a pioughland at leaſt in tillage, to be an Ap- C: 
prentice and to ſerve in huſbandry, or in any other-att, t 
miſtery, or ſcience before expreſſed, and ſhall refuſe ſo to 0 
do, then on complaint of ſuch. houſekeeper to one juſtice b 
(or head officer) he ſhall ſend for the perſon refuſing ; and 2 
if he ſhall think the ſaid perſon meet to ſerve, and fuch | 2 
perſon refuſe to be bound, he may commit him to ward, C 
there to remain until he 0 contented, and will be bound. * 


5 El. c. Fe 25, 
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2. But no perſon ſhall be bound to enter into any ap- At what age. 
prenticeſhip, other than ſuch as be under the age of twen- | 


ty-one years. 5 El. c. 4. J 36. 


| Upon the whole, the aforeſaid directions about the 
value of the parents eſtate, and ſuch like, are become 
entirely obſolete, and of no uſe, and therefore had better 
be repealed. The” reſtrictions. were originally intended 
(as appears by the ſtatute, 9 H. 4. c. 17.) for the encou- 
ragement of huſbandry, by reaſon of the ſcarcity of la- 
bourers in ancient time, And this ſtatute of the 5 Elix. 
is only a re-enacting, as it were, of former ſtatutes ; and 


expreſſeth, that any-perſon being an houſholder may take 


apprentice the ſon of any freeman, not oceupying huſbandry, 
nor being a labourer. VVV 


III. Binding. 


1. One cannot be bound an apprentice without deed. Binding to be by 


1 Salk. 68. . . deed, 


2. And by the 5 El. c. 4. it muſt be by deed indented. And indented, 


M. 1 G. 2. Smith and Birch. An action was brought 


againſt the defendant, for enticing away and detaining the 


plaintiff's apprentice, who had agreed by writing to ſerve 
the plaintiff for ſeven years. Upon evidence it appeared, 
that the ſtyle of the writing began This inden ture, &c. but 
in fact the parchment was not indented, but was a deed 
poll. On exception taken to the deed, it was inſiſted that 
the young man was not an apprentice, becauſe he was not 
bound by indenture. An infant can be bound no 6ther 
way than as the ſtatute of 5 El. direts; which is by in- 
denture, and nothing can make this good. The deed 
cannot now be incented, for that would be a forgery. 
Therefore unleſs the plaintiff ſhews the apprentice to be 
of full age at the time of toning ſuch deed, he cannot be 
accounted his apprentice, and by conſequence no action 
can lie tor detaining the apprentice : neither can the plain- 
tiff prove him to be his ſervant by this deed, for he has 
declared for an apprentice, and muſt proye him ſo to 
be. Therefore the plaintiff was nonſuited. Sz}. Ca. V. 1. 


222 


i 9 | x ' . . 1 
But with reſpect to ſettlements, it is enaQed by the 31 
C. A. c. II. that the apprentice may gain a ſettlement 
under ſach writing, althe* it ſhall nok be fngented. 


J- Ang 


— . 


38 | | 
And by the name 3. And an apprentice 0 . by: che name of | 
of an apprentice. an apprentice : expreſly, otherwile. he. is no apprentice, 

| tho he be bound. Dalt. c. 58. 

Binding other- , 4. And all indentures, — e and bar⸗ 

©, void. 

gains, for having ar taking apprentices, otherwiſe than 
by the ſtatute of 5 El. ſhall be clearly void in the Jaw to 
+ all intents and purpoſes; and every perſon that ſhall take 

any —— contrary to the ſaid act, ſhall forfeit 10 l. 
half to the king, and half to him that ſhall ſue in the ſeſ- 

ſions, — court of record; or if it is in a town 
corporate, then to the uſe of uch town as by the charter, 
8 El. c. . . 4. 

Stamp, 5. By the ſeveral lamp acts, the binding (except it be 
of pariſh apprentices) ſhall be on a 28. 6d. ſtamp; and 
the ſame ſhall nct be given in evidence in any court till 
it be ſtamped, and the duties paid. 

Additional 6. And by the 8 Ann. c. 9. Beſides the ſaid ſtamps and 

amp. | diitics; there ſhall be paid hs duty of 6 d. for every 20s. of 
every ſum of 501. or under; and the duty of 1 5. for every 
20s. of every ſum above 501. given with any apprentice ; 
and proportionably for greater or leſſer ſums ; to be paid 
. by the maſter. /. 32. 

And where any — not being money, ſhall * given 
with ſuch apprentice, the duties ſhall be anſwered tor the 
value thereof. / 45. 

But this ſhall not extend to any apprentice, put out at 
the common charge of any pariſh or townſhip, or out of 
any publick charity. /. 40. 

And the full ſum ſhall be inſerted in the nds in 
words at length, and ſhall bear date on the day of the ex- 
ecution thereof; on pain that the maſter ſhall forfeit 

; double, half to the king, and half * full coſts to him 
5 that ſhall ſue. ſ. 35. 

And no ſuch indenture ſhall be given in evidence in 
any fait to be brought by any the parties thereunto, unleſs 
ſuch party on whoſe behalf the ſame ſhall be given in evi- 
dence, do firſt make oath, that to the beſt of his know- 
ledge, the ſum therein inſerted was really and truly all 
that was directly or indien to be . with ſuch ap 
-prentice. /. 43. 

The ſaid indentures, within the bills, ſhall be The 

to the head office to be ſtamped with a ſtamp for that pur- 
poſe, and the duties paid within one month after date. 

VL 6. 

4 a elſewhere ſhall be brought either to the head office 


within the bills, or to a collector of the ſtamp duties out 0 
GE | the 


ce, 


dar- 
than 
w to 
take 
01. 
ſeſ- 
Own 
rter, 


it be 
and 
t till 


and 
S. of 
very 
ice ; 


paid 


iven 
r the 
3 
ut at 
ut of 
re in 
2 EX- 
or feit 
him 


ce in 
nleſs 
| evi- 
10W- 
1 p- 


wght 
pur- 
date. 
office 
zut of 
the 


* 85 2 
- 2 7 
62 
0 mY 
22 4 
20 * 
r 


full ſum directly or indirectly gi 


Apprentiets. 


the ſaid⸗ limits, in two months after date, and tlie duties 
thereupon ſhall be paid, and the indenture ſtamped, if it 


be at the ſaid head office; otherwiſe ſuch collector ſhall 


indorſe on the indenture, a receipt for the duties in words 
| at length, and ſubſcribe his name thereto. / 37. 


And if it is within 50 miles of the limits of the bills of 
mortality, the indenture ſhall within three months after 
date, and elſewhere within ſix months, _ en to the 
head office to be ſtamped. ſ. 38. 

And all ſuch indentures wherein ſhall ooh be infected the 
n, or whereupon the du- 
ties ſhall not be paid, or which ſhall not he ſtamped within 


the time limited, ſhall be void, and not available in any 


court or place, or to any purpoſe whatſoever; and. the 


e e fhall be f pere of enn the {aid trade. 


oreover, by the 9/ ain, . 21. If the . ſhall ne- 

| glect to pay the duties within the time limited, he ſhall 

forfeit 50 l. half to the . and haif with full .coſts to 
bim who ſhall ſue. /. 66. 


And by the 18 G. 2. c. 22. 17 dd ſhall pegleR to pay 


the ſame as aforeſaid, he ſhall, beſides all other penalties, 
forfeit double duty. 72 23; 24. 


But by the 6 G. 3. c. 40. For alas relief of perſons 
who had omitted to pay the ſaid duties, or to inſert the ſaid 
ſums in words at length; upon payment of the faid duties 
on or before September 29, 1766, de ene hall be 
good. 

And there is the like indemnifying clauſe. in ſome. at 
every two or three years. 

And by the 20 G. 2. c. 45. If ot og having PRO, 
feited the double duty, ſhall pay the ſame, and tender the 
indenture to be ſtamped, within two years after the deter- 
mination of the apprenticeſhip, and before ſuit hath been 
commenced for the penalties," the inn Wan be valid, 

and the penalties diſcharged. .. 5. 

And if after the maſter ſhall have forfeited the Joutile 
duty, the apprentice ſhall in the preſence of, or by writing 
underhis hand figned in the preſence of one witneſs „require 
his maſter to pay the ſame, and the maſter ſhall-not do it in 
three months, and ſuch apprentice ſhall at any time within 
two years after the determination of his apprenticeſhip, pay 
the double duty, he may in three months after ſuch pay- 
ment demand of his maſter double the ſum contracted 
for in the indenture, and if not paid in three months 
_ may recover the ſame by action at law, with full 

colts, 
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Yatant bound 


ſhall he diſcharged accordingly,” and ſhall have the ſame 


coſts. And the apprentice immediately Ader payment of 
the ſaid double duties (if his apprenticeſhip [ſhall not be 


then expired) and ſignifying by writing under his hand, 
that he to be diſcharged from his apprenticeſhip, 


Appren 


benefit of the time he hath ſerved as he wduld have had 
in caſe he had been e or turned over to a new ma- 
lee 

And het: any ele ſhall 5 ae 520 


the maſter for the penalties, if the apprentice ſhall pay 
the double duty at any time in two years after the end of 


his apprenticeſhip, he may thereupon exerciſe his trade, 
and the indenture ſhall be ons, and may be given | in 
evidence. /. 8. 

Finally, by the 5 6. Js 46. Every chamberlain and 
other proper officer of every city and corporate town, and 
company, where any clerk or apprentice or ſervant obtains 
his freedom by ſervitude, ſhall enter in a book to be kept 
for that purpoſe, the names of all ſuch clerks, apprentices, 
and ſervants, as ſhall be put out within the juriſdiction of 


ſuch city or town corporate, and alſo the names and places 


of abode of the maſters or miſtreſſes, and the ſums of mo- 

ney [but it is not ſaid, or other things equivalent] given or 

contracted for, and the trade or profeſſion which they ate 

to learn; and the date of the indentures: on pain of 201. 

half to the king, and half to him that ſhall ſue in any 
court of record, with full coſts. ,. 18, 414. 

And all printed indentures ſha!l have the following me- 
morandum printed under the ſame; viz. The indenture, 
< covenant, article, or contract muſt bear date the day 
cc it is executed; and what money or other thing is given 
& or contracted for with the clerk or apprentice, muſt be 
cc inſerted in words at length; and the duty paid to the 


* ſtamp office, if in London, or within the nocd bills 


* mortality, within one month after the execution, 
and if in the country, and out of the ſaid bills of mor- 


40 tality, within two months, to a diſtributor of the ſtamps 
of his ſubſtitute ; otherwiſe the indenture will be void, 
< the maſter or miſtreſs forfeit 50 l. and another penalty, 


and the apprentice be diſabled to follow his trade, orto 
% be made free.” And if any printer, ſtationer, or other 
perſon, ſhall ſell or cauſe to be ſold any ſuch indenture, 
without ſuch memorandum being printed under the ſame; 


he ſhall forfeit 10 J. in like manner. /. 19. 


It ſeems clearly agreed, that by the common law] in- 
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themſelves apprentices, in ſueh a manner as to intitle their 
maſters to an action of covenant, or other action, for de- 
parting their ſervice, or other breaches of their indentures: 
which makes it neceſſary, according to the uſual practice, 
to get ſome of their friends to be bound for the faithful 
diſcharge of their offices, according to the terms agreed 
ON, Bac. Abr. Maſter and ſervant. B. £1396 i nag: Ss 
But by the ſtatute of 5 El. c. 4. Foraſmuch as there 
hath been fome boubt, whether any. perſon under.21. years 
of age; and bound to ſerve as an apprentice, in any other 
place than the city of London, ſhall be bound, accepted, 
and taken as an apprentice; it is enacted, that every ſuch 
perſon who ſhall be bound by indenture, to ſerve as an ap- 
prentice, in any art, ſcience, occupation, or labour, ac- 
cording to this ſtatute, albeit he be within the age of 21 
years, ſhall- be bound as amply to every intent, as if he 
were of full age at the time of making the indentures. 
But this is to be underſtood of a compulſion by the 
means preſcribed by the ſtatute ; for altho' an inſant may 
voluntarily bind himſelf apprentice, and if he continue ap- 
prentice for ſeven years, he may have the benefit to uſe 
his trade; yet neither at the common law, nor by any 
words of this ſtatute, a covenant or obligation of an in- 
fant for his apprenticeſhip ſhall bind him. But if he miſ- 
behave himſelf, the maſter may correct him in his ſervice, 
or complain to a juſtice to have him puniſhed, according 
to the ſtatute. But no remedy lieth againſt an infant upon 
ſuch covenant. Cro. Car. 179. 


But if his father, or other perſon, doth covenant for 
kim; ſuch covenant ſhall bind the father, or ſuch other 
perſon : as in the caſe of //hiley and Loftus, M. 10 G. 2. 
In the indenture of apprenticeſhip, the father covenants to 
pay the apprenticethip money; the ſon covenants to ac- 


_eount for his maſter's goods; and in the concluſion, the 


father and fon each bind themſelves for the true performance 
of all covenants and agreements therein. By the court: 
The end of binding the father was to anſwer wrongs done 


by the ſon, and he muſt anſwer for any; and the covenant 


that each did bind himſelf muſt be ſo, where the ſon is 
bound to perform the thing for which the covenant was 
made ; and this clauſe is uſually inſerted, that the coye- 
nants may be taken diftributively, to wit, that eath of the 
covenantors ſhould. perform his part; and this makes the 
covenant of the ſon bind the father, who coyenanted for 
kim as well as for himſelf, 8 Mod. r 5 

| But 
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Power to bind. I. | The | debe ud and overſees; or Ae greater be 
part of them, by the aſſent of two juſtices (1 Q.) may 22 
bind (A) any fuch children, whoſe parents they ſhall-judge: pre 
not able to — wemz 10 be apprentices here they the 
ſhall fee convenient; till ſueh man child ſhall come to the ſide 
age of 24; and ſuch woman child to the age of 21 or mar- bec 
riage; the ſame to be as effectual to all purpoſes, as if ſuck app 
child were of full age, and by nne of ee eras the 
him or her ſelf. 43 El. c. 2. f 5. we 11 791 the! 
| —— power of binding till the ory of 24 iſooms . 8 any 
and liable to many inconveniences: within the bills or the 
mortality, this is reſtricted by the act of 7 G. 3. c. 39. 491 
and it is pity that the proviſion ſhould not be made gene- F 
ra} throughout the kingdom. Which act, reciting that it orde 
often diftarbs the pleace of domeſtic life, checks marriage, the 
and diſcourages induftry, to place-out pariſh boys to the the 
age of 24 years, therefore enacteth, that it ſhall be law- cloa 
ful to bind out boys as well as girls apprentices by the the 
pariſh officers, and alſo by the governors of the foundling | orde 
hoſpital, for the term of 7 years, or till they ſhall attain 2 a 
R their reſpective ages of 21 years, and no longer tern 
poder to take, 2. And all perſons, to whom the overſeers ſhall by the C. 
43 El. bind any chi dren nen may take and keep | 
them as apprentices.” 27, J. c. 28. 3 C. c. 4. . 22. 
V ſtamp acts, the indenture muſt be on 
| ftumped, a fixpenny ſtamped piece of paper or parchment ;. but is B 
f exempted from the additional munen 1 duties: for. — ; cont 
"9 | given with the apprentice. ». be e 
58 Perſons refuſing 4. And where any poor child ſhalt be: e to be by t 
j . to take, bound apprentice by the 43 El. the perſon to whom he is and 
a | appointed to be bound, fhill receive and provide for him, nite 
418 and alſo execute the other part of the indentures; and if part 
. de fhall refuſe fo to. do, oath being thereof made by one ſuch 
1 of the churchwardens or overſeers, before two juſtices, — 4 ſhall 
0 ſhall forfeit 10 J. by diſtreſs and fale, by warrant (B) of ing f 
os | ſuch juſtices, to the uſe of the poor of the pariſn or place him 
10 where the offence was committed; ſaving always: to the A 
4B erſon to whom any poor child: hall be ap pointed- to be bour 
tl ound.apprentice, if he ſhall think himſelf —— there IT 
& it 


* by, his appeal. to the next n whoſe order n 
I ne; thomas 8&:977. c. 30. $-: 6 I | 
3 


And as the churehwardens and overfeers have power to 
place out poor children, therefore they are proper judges 
of perſons who are fit to be their maſters; and thoſe are, 
all perſons, who by their profeſſion or manner of living, 
have occaſion to keep ſervants; but the ſame are to be ap- 
proved of by the juſtices, and if ſuch maſter is diſſatisfied. 
n to the ſeſſions. Dal. c. 888. 

7. 13 V. Minchamp's caſe. Two juſtices bound an ap- 
prentict to a mertbant-: He appealed to the ſeſſions, and 
the order was diſcharged. And now the court, on con- 
ſideration of the matter, confirmed the order of ſeſſions; 
becauſe the act having made perſons compellable to tak 
apprentices, and given an appeal to the ſeſſions, it was in 
the diſcretion of the juſtices at ſeſſions to determine, whe- 


ther it was or was not fitting to put an apprentice upon 


any one; and therefore the court would not diſturb what 


the ſeſſions had done, but confirmed the order. 2 Salk. 


491. 


as an apprentice, and cannot order him any thing after the 
term is ended. So the order was quaſhed. Foley 205. Sz. 
C; J. 1. 48. a N : ; g 5 
V. Money given to bind out poor apprentices. 


Iy the 7 J. c. 3. All money given by any perſon tobe 
| continually employed for the binding out apprentices, ſhall 


be employed in manner following, unlefs otherwiſe ordered. 


by the givers ; viz. All corporations of cities, boroughs, 


and towns corporate, and in places not corporate, the mi- 


niſter, conſtables, churchwardens, overſeers, or the moſt 
part of them, ſhall have the nomination and placing of 


ſuch apprentices, and ordering of ſuch money; and if they 


| ſhall not employ the ſame accordingly, every perſon offend- 


ing ſhall forfeit 31. 68. 8 d. half to the poor, and half to 


dim chat ſhall ſue, ,. 2. | 


And the maſter that ſhall receive the money, ſhall be 
bound with one or two ſureties in double the fam, unto - 
& ſuch corporation, or to the other perſons appointed by this | 
et in places not corporate, to take care of it, on condition 
bv repay it at the end of ſeven years, or within three months 


thereof ; 


E. 13 Am. Q, and Hag/laff. It was moved to quaſn an 
order to compel à perſon to take an apprentice, becauſe in 
the cloſe of the indenture it was ſaid, that the maſter, at. 
the end of the term, ſhall give his apprentice two ſuits of 
cloaths. Upon debate, the court held this to be ill; for 
the juſtices during the term of his apprenticeſhip cannot 
order him wages, they muſt only order him a maintenance . 
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thereof ; and if the apprentice ſhall happen to die within 


the Pak years, then within one year after ſuch death, and 
if the maſter ſhall die, then within one year after fuck 


maſter's death. 


And the ſaid money ſhall always be put forth in three 
months after it ſhall come to the ſaid parties hands; and if 
there are not then fit perſons to be bound apprentices: with- 
in the places where the money is given to be employed, it 
ſhall be diſpoſed of for binding ſome of the 8 r. chil- 
dren of any adjoining pariſh. 

And choice ſhall always be made of 5 pooreſt children; 
and no ſuch apprentice ſhall be above 15 years of age 
when bound. 

And the ſaid perſons, in places not corporate, ſhall 
yearly within a month after Eaſter, account to their ſuc- 
ceſſors before two juſtices dwelling in or next to the place. 


{. 6. 


And if any of the truſtees ſhall break thr truſt, or 
commit any offence for which no penalty is given by this 
act; any perſon may petition the lord chancel'or, who 


may iſſue a commiſſion to hear and determine the ſame, . 
and may levy the money miſemployed upon ſuch defaulters, 


or otherwiſe upon ſuch able inhabitants of the place, as 
they ſhall think fitteſt ; and perſons aggrieved may appeal 
to the lord chancellor. /. 7. : | 


VI. Binding poor, apprentices to the ſea-ſervice. 


1. It ſhall be lawful for two juſtices, and . 
officers in corporations, and for the churchwardens and 
overſeers of the ſeveral pariſhes or townſhips, with the 
conſent of ſuch juſtices or head officers, to bind and put 


out any boy of the age of ten years or upwards, or who 
" ſhall be chargeable, or whoſe parents ſhall be chargeable, 
or who ſhall beg for alms, to be an apprentice to the ſea- 


ſervice, to any ſubject being maſter or owner of any ſhip 
or veſſel, until he ſhall attain the age of 21 e 28 
3 Ann. c. 6. J. 1. 

And every perſon to whom any poor pariſh boy ſhall be 


put apprentice by the 43 El. may, with the conſent of two 


Juſtices dwelling near the pariſh where ſuch poor boy was 
bound, or with the like conſent of the chief officer in a 
corporation, at the requeſt of the maſter, his exccutors, 
adminiſtrators, or aſigns, by indenture aſſign over ſuch 
poor boy apprentice, to any maſter or owner of a ſhip or 


veſſel, uſing the ſea ſervice, during the remaining time of 


his a pprenceſhip b. 
f 4 2. And 


Appt rentices. : 65 
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2. And every "maſter « or owner of ; 2 thip, from 305 to 50 Who ſhall take, 
ton burden, ſhall, be obli Zed to take one ſuch apprentice, 


and one more for the 1 50 ton, and one more for every 
bundred ton ſuch ſhip ſhall exceed the burden of an hun- 


dred ton; rb on pain of forfeiting 10l. to the poor of the pa- 
riſh from whence ſuch boy was bound. / 8. 

Bur no maſter ſhall be obliged . to take any ſuch appren- ” 
tice, under 13 years of age, or who ſhall, not appear to be 
fitly qualified both as to health and eee of body for 
that ſervice. 4, „ 

The boy? s age ſhall be inſerted i in the indenture, "Og Age to be in» 

ing 3 truly taken from a copy of the entry in the e in the 19+ 
book (where it can be had), which copy ſhall be given and ture. 


atteſted by the miniſter without fee : And where no ſuch 


entry can be found, two fuch juſtices, and ſuch head offi- 
cers, ſhall as fully as they can inform themſelves of ſuch 
boy” s age, and from ſuch information ſhall inſert the ſame 
in the indentures. 2 & 3 An. c. 6. ſ. 1. 

4. And the church-wardetts and overſeers ſhall pay down net money 
to the maſter, at the time of the binding, the ſum of 50 8. tall be given 
for cloathing and bedding ; and the charges by this act ap- with him. 


poi dd ſhall be allo) wed on their accounts. 2 & 3 An. c. 6. 


2. | 
/ 5. The 3 and overſeers ſhall ſend the in- 13 
dentures to the collector of the cuſtoms at the port where- regiſtered, 
unto the maſter belongeth ; who ſhall enter the indenture 
in a book, and make an indorſement upon the indenture of 
the re viſtry thereof,. ſubſcribed. by him, without fee. 
And if he ſhall neglect or refuſe to enter ſuch indentures, 
and indorſe the ſame, or make falſe entries, he ſhall forfeit 
5 1. to the poor of the pariſh from whence ſuch boy was 
bound. 2 & 3 An. c. 3 

6. Such apprentice ſhall be conveyed to the port to 1 . 
which his maſter belongeth, by the churchwardens and 3 1 
overſeers, or their agents; and the charges thereof ſhall be port. 


| 5 as by the vagratit act of 11 & 12 W. 2& 3 An. c. 


6. J 10. 
That is to ſay, out of the gaol and Wan money; 
which by the 12 C. 2. c. 29. is directed to be paid out of 


the general county rate. 


7. The counterpart of the indenture ſhall be ſealed Counter part to 


and executed by the maſter, and atteſted by the collector de then executed. 
of the port, and the conſtable or other officer who carries 
the apprentice ; which officer ſhall tranſmit ſuch counter- 
part to the churchwardens and overſcers of the place from 
whence the apprentice was bound, 2. — 3 
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66 
protection from 
being impreſſed. ti ficate under his hand, to the commiſſioners of the ad- 

miralty, containing the name and age of ſuch apprentice, 
and to what ſhip he belongs; and on receipt of fuch cer- 
tificate, a protection ſhall be made and given gratis to ſuch: 
apprentice, till he attain the age of 18 years. 2 & 3 Ar. 
& Do . 
410 Gy perſon: who ſhall voluntarily bind' himſelf ap- 
prentice to the ſea-ſervice, ſhall not be impreſſed for 
three years from the date of his indentures; which inden- 


Apprentices. 


tures ſhall be regiſtred, and certificates thereof given: 


and tranſmitted by the collector as aforeſaid; on re- 


ceipt of which certificates, protections ſhall be made 


and given for the firſt three years, without fee. id. 


þ 15. 
But by 4 An. c. 19. No perſon of the age of 18 years 


ſhall have any protection from being impreiſed, who ſhall 


have been in any ſea ſervice,. before he bound himſelf ap- 
J „ 
1 But every perſon not having. before uſed the ſea, who 
ſhall bind himſelf apprentice to "ſerve at ſea, ſhall be ex- 


empted from being impreſſed for three years: and the com- 
miſſioners of the admiralty, on due proof of the circum- 


ſtances, ſhall grant a protection ee: without fee. 
17. 

When impreſf- 9. When ſuch pariſh or voluntary apprentice ſhall be im- 

— the maſter to preſſed, or voluntarily enter into the king's ſervice, the 

rave the wages, 


ſhall be intitled to able ſeamens wages, for ſuch of the ap- 


prentices, as ſhall upon due examination be found qualifi- 


ed for the ſame, notwithſtanding 1 indentures of ap- 
prenticeſhip. 2 22 3 Mn. e. . 
Exempted. from 10, Such poor boys bound out, or aſſigned over, to the 
the 6d. a month. ſea 
ſhall. be exempted from the payment of 6 d. a month to 
Greanwich hoſpital. 2 & 3 An. c. 6. /. 7. 
eps to enter 17x, Every maſter ſo obliged to take fuch apprentice, 
= caring out ſhall after his arrival into any port aforeſaid, and- before 
he clears out of ſuch port, give an account in writing un- 


der his hand, to the collector, containing the names and 


number of ſuch apprentices as are there remaining in his 
ſervice. 2 & 3 An. c. 6. , 9. 


12. And every cuſtom-houſe officer ſhall inſert at the 
The ſame to be 


inſerted inthe bottom of their cocquets, the number of men and boys on 


cocquet. board the reſpective ſhips at their going out, deſcribing the 


apprentices by their names, ages, and dates of their inden 


2 | | tures 


8. And the collector or his deputy ſhall tranſmit a cer- 


owner or maſter, his executors, adminiſtrators, or aſſigns, 


ſervice, until they ſhall attain. to the age of 18 years, 


T. 
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Apprentites. 67 
tures, for which no fee ſhall be taken, 2 C3 An. c. 6. 
/ 15 And the collector in the port ſhall keep a regiſter, Regiſry to be 
containing the number and burden of all ſhips belonging kept ia the 
to the port, together with the maſters or owners names, . 
and alſo the names of all ſuch apprentices in ſuch ſhips, 
and from what pariſhes and places they were ſent ; and 6 
ſhall tranſmit (gratis) true copies thereof ſigned by him, 
to the quarter ſeſſions, or to ſuch towns corporate, pa- 
riſhes, or places, when and ſo often as he ſhall be reaſon- 
ably required ſo to do; and every collector refuſing or 
neglecting to fend ſuch copy, ſhall forfeit 5 1. to the poor 
of the pariſh from whence ſuch boy was bound. 2 & 3 
An. C. 6. ſ. 13. | 
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14. Two juſtices near the port, and mayors of towns Differences be- 9 6 
corporate, in or near adjoining to ſuch port, to which ſuch teen ſuch maſ- 1 
ſhip or veſſel ſhall at any time arrive, may determine al! ns ag Ie” N 
complaints of ill uſage from the maſter to ſuch apprentice, 41 
and alſo of all ſuch as ſhall voluntarily put themſelves ap- Bt 
prentices to the ſea ſervice, and make ſuch order therein as 1 
they are now enabied by law to do, in other caſes between 1 
maſters and apprentices, 2 & 3 An. c 6. . 12. 4 10 
15. All the penalties aforeſaid ſhall, by warrant of two penalties. 13 8 
juſtices of the county, city, or town corporate, be levied vn ji 
by diſtreſs and ſale. 2 & 3 An. c. 6. /. 18. N 
16. If any maſter, who hath been obliged to take ſuch Maſter dy ing „ 
pariſh boy an apprentice, ſhall die, during the term; his 200 
widow, or his executor or adminiſtrator, may aſſign over 1 
ſuch apprentice to any other maſter who hath not his com- 33301 
plement of apprentices. 4 An. c. 19. /. 16. 74 BY 
a ien 
Note, By the 2 G. 3. c. 15. Maſters, apprentices, ma- it 10 
riners, and others employed in fiſhing-veſſels upon the Wh 
_coalts, are exempted, during ſuch their employment, from "448 
being impreſſed. /. 22, 23, 24, 25. e 
VII. Differences between the maſter and apprentice. 1 

| ? | 6 
1. The maſter is allowed by law with moderation to Nager ma 1 4 
chaſtiſe his apprentice. Dalt. c. 58. cubaſtiſe his ap- 1 [1 i 
2. An apprentice being by deed, cannot be diſcharged Wr"mer te 14 


but by deed: but the maſter and apprentice may, by agree- maſter himſelf 
ment between themſelves, leave each other; and if ſo, cn charge 
then the maſter may give leave under his hand for the ap- E #PPrenmieee 
prentice, to depart ; and then one juſtice out of ſeſſions may 
diſcharge him, allowing the cauſe of his departure. Da. 


c. 53, 6 Mod. 182. 
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68 | Apprentices. 
But if the maſter and his apprentice cannot agree, they 
may proceed in one of theſe two ways ; either upon the 
ſtatute of the 5 El. c. 4. or upon the ſtatute of 20 G. 2. 
c. 19. 
Differences be- 3. By the 5 El. c. 4. 75. any ſuch maſter ſhall miſuſe or 
tween the maſ* evil intreat his apprentice, or the ſaid apprentice ſhall have any 
3 . juſi cauſe to complain, or the apprentice do not his duty to his 
maſter, then the ſaid maſter or apprentice being grieved, and 
having cauſe to complain, ſhall retair unto one juſtice (C D) 
F the county, or to the mayor or other head »fficer of the city, 
town corporate, or market-tozun, or other place where the maſter 
dwelleth ; who ſhall by his <viſdom and diſcretion take ſuch order 
ad ellettion between the maſter and his apprentice as the equity 
of the cauſe ſhall require; and if for want of good conformity in 
the maſter, the ſaid juſtice (or head officer ) cannot compound 
and agree the matter, he ſhall take bond of the ſaid maſier to ap- 
Pear at the next ſeſſions ; and on his appearance, and hearing of 
the matter there, if it be thought meet to diſchurge the ſaid ap- 
prentice, then the juſtices, or four of them at the leaſt (1 ) 
or the ſaid mayor or other head officer, with the conſent of three 
other of his brethren, or men of beſt reputation in ſuch city, 
zown corporate, or market totum, ſhall have power, in writing 
(E) under tbeir hands and ſeals, to pronounce and declare, that 
they have diſcharged the ſaid apprentice of his apprenticehood, and 
the cauſe thereof: And the faid writing, being inrolled by the 
clerk of the peace, or town-clerk, amongſi the records, ſhall be a 
ſufficient diſcharge for the apprentice againſt his maſter, his 
executors and adminifirators. And if the default ſhall be found 
to be in the apprentice, then the ſaid juſtice, or the ſaid mayor or 
other head officer, with the aſſiſtance aforeſaid, ſhall cauje 
ſuch due correftion and puniſhment to be adminiſired unto 
125 as by their en and diſcretions ſhall be thought meet. 


77 any fuch maſter] T hat is, any ſuch maſter as is before 
mentioned in this ſtatute, in the trades therein ſpecified ; 
and the former reſolutions confined the ſenſe of the ſtatute 
to ſuch trades only, but the latter adjudications ſeem to ex- 
tend the equity thereof to other trades not mentioned in the 
ſtatute; as in the following inſtances : 

M. 7 IF. K. and Gately, On a certiorari it was 3 
to quaſh an order of ſeſſions, for the diſcharge of one Ead- 
ward Green from his apprenticeſhip to the defendant Gateh. 
The fact was, that Gately was a mountebank, and being at 
a place in Yorkfhire, where he kept a publick ſtage, 
Green was by indenture bound apprentice to him in this 
manner, via. to Robert Gately, ſurgeon, to learn the trade 


he now uſeth; and immediately he went upon the 2 
an 


_ cauſe they were impoſed upon. 


therefore not to a glaſs bottle maker. 


Apprentices, 
and ever ſince continued in the employ. After which, 
being with his maſter Gately, in Middleſex, he complained 
to the juſtices, that his maſter did not teach him the trade. 
Upon which they diſchzrged him. This being done, 
Green ſet up the trade of mountebank himſelf. It was 
moved to quaſh the order, the jultices 'being willing, be- 
And the exception was, 
that the ſtatute of the 5 El. in diſcharging apprentices is 
confined, and extends only to apprentices mentioned in 


that clauſe, and there neither ſurgeon nor mountebank is 


mentioned: And tho' a ſurgeon may be a trade within the 
ſtatute, which a man cannot exerciſe without ſerving an 
apprenticeſhip to, becauſe that clauſe of the ſtatute is ge- 
neral; yet this part of the ſtatute, relating to the diſcharge 
of apprentices, extends only to trades there mentioned. 

By the court; The clauſe relating to the diſcharge of ap- 
prentices is general, and goes to all manner of apprentices, 
even to thoſe of merchants; but afterwards the court were 
of opinion, that the power of diſcharging reaches only to 
the trades mentioned in the ſtatute, among which a ſur- 


geon is not mentioned; for that, tho' as to the ſerving 


ſeven years apprenticeſhip, a ſervant comes under the ge- 
neral terms of arts and miſteries, yet the power of diſcharg- 
inz reaches only to the trades W mentioned, 

2 Salk 471, 2. 


And A. 12 An. Q. and Furneſs. It was held, that the 
ſtatute extends only to the trades therein mentivged ; and 
Caf. of S. 29. 

On the other hand, in the caſe of K. and Collin gbourn, 


AM. 12 G. Exception was taken to an order of diſcharge, 


that the juſtices could not difcharge the apprentice, be- 
cauſe the trade to which he was bound, viz. a glazier, 
was not within the ſtatute : But not allowed ; for though 
tormerly it was held, that the trade ought to be a trade 
within the ſtatute, yet the latter reſolutions have been 
otherwiſe. L. Raym. 1410. Str. 663. 


Shall miſuſe or evil intreat his apprentice] An apprentice 
to a ras was ſent by his maſter to the E Indies: It 
was adjudged, that the maſter cannot compel his apprentice 
to go beyond the ſea, except the maſter go with him ; but 
he may ſend him to any part of England, 13 Ja. Coventry 
and Windall. Brownl. 67, 

But otherwiſe, if it be exprefly agreed, or the nature of 
the apprenticeſhip doth import it; as if the maſter be a 
merchant adventurer, or ſailor, Hob. 134. 
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_ Apprentices. 

Evil intreat] E. 8G. 2. K. and Baſman. An apprentice 
was diſcharged, the maſter having uſed him unkindly, and 
refuſing to provide for and entertain him : But by the 
court, this is not a good ground for the diſcharge : for 
there is a power to oblige the maſter to receive and enter- 


tain the apprentice, and fe ing him unkindly is too looſe. 
Str. 1014. 


Or the apprentice do not his duty to his 3 T. 4 G. K. 


and Inhabitants of Hales Owen. An order reciting that 
Foſeph Higgea was bound out by indenture, as the ſtatute 
requires, to John Parks, and being lame, and having the 
king's evil, and in the opinion of ſurgeons incurable ; 
therefore the juſtices diſcharge the maſter from his appren- 


tice, It was moved to confirm the order, becauſe the 
maſter cannot now have. the end of the binding, which 


was, the ſervice of his apprentice. But it was anſwered, 
that the ſtatute only impowers the. juſtices to diſcharge for 
miſbehaviour, and not for ſickneſs. And quaſhed by the 
court; for the maſter takes the apprentice for better and 
worſe, and is to proyide for him in ſiekneſs and in health, 
Str. qq. 

Shall repair unto oue juſtice] Upon an ade made at the 
ſeſſions to diſcharge an apprentice, it did not appear, that 


he applied himſelf to a juſtice firſt, And Holt Ch. J. was 


of opinion, that the juſtice hath power to make an order, 
and if obeyed by the maſter, then the ſeſſions can have no 
copy}. & ; if diſobeyed, then the juſtice upon complaint may 

ind the maſter to the ſeſſions, and that the ſeſſions have 
no power otherwiſe, 1 Salk. 67. 

T. 13 V. K. and Johnſon. Exception was taken to 
an one for diſcharging an apprentice, that the complaint 
was made originally at ſeſſions, without any previous ap- 


plication to a ſingle juſtice out of ſeſſions : Holt Ch. J. de- 


livered the opinion of the court, That the order was good; 
if it had been a new queſtion, he ſhould have held a prior 
application to ſome juſtice out of ſeſſions neceſlary ; but at- 


ter ſo many orders affirmed in this court, which have been 


otherwiſe, it is too late to unſettle that now. 1 Salk. 68. 
So alſo, in the caſe of K. and Gill, H. 5 G. It was ſaid 
by the court. —It hath been ſo often reſolved, that the ſeſ- 
ſions hath an original juriſdiction, that we 5 not ſuffer 
it now to be made a queſtion, though it might be doubtful 
upon the ſtatute itſelf. Str. 143. 
And, T. 12 C. K. and Davie. The court agreed, that it 
is a pant not now to be diſputed, that the ſeſſions hath an 
original juriſdiction to diicharge apprentices. Str. . 


— | 
E Apprentices, - 71 
| Or to the mayer or other head officer] M. 12 G. K. and 
? Collingburne. An order of ſeſſions was made at Hicks's 
Hall, for the diſcharge of an apprentice to a freeman of 
the city of London, and who was bound and inrolled there. 
| And the order being removed into the king's bench, the 
WK queſtion was, whether the court of ſeſſions at Hicks's "Hall 
path any juriſdiction to diſcharge an apprentice to a free 
man of London (eſpecially as there is a ſaving in the act, 
of the cuſtom of the city of London ); or whether he 
„ ought not to be diſcharged by the mayer's court only. It 
: appeared, that the apprentice lived with his maſter out of 
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the city of London, and within the juriſdiction of the juſ- 


Mi 
; | tices of Middleſex, To this exception it was anſwered, 1 4h 
. | that the ſtatute doth not regard where the binding or in- [ l 
Wy | Tolling is, but gives the juriſdiction expreſly to the juſ- [| 1 
1 tices where the maſter kves:; and if this did not belong , 1 
5 to the juſtices of Middleſex, where the maſter lives, there UE 5 
5 = would be a failure oi juſtice: for neither the chamber- 1 
4 lain, nor any other city magiſtrate, have power to com- ; 
: | pel the maſter's appearance before them. The court af- 9 
; firmed the order of diſcharge, and ſaid they would not þ 
8 | take away the juriſdiction of the mayor's court, but only ö 
t give a concurrent juriſdiction to the juſtices for the coun- 4 
« ty. And it would be very inconvenient, to have appren- j 
. | tices to a freeman of London, who are bound there, and i 
$a who Jive in diſtant counties, obliged to come up to the FA 
y mayor's court to get themſelves diſcharged : And the 4 
= words of the itatute are very plain; for they- give the ju- Fil 
riſdiction to the juſtices where the maſter cwelleth. Str. 9 
to Th 1 
5 On his appearance] E. 13 W. Ditton's cafe, It was moved 47 
i to quaſh an order made for the diſcharge of an apprentice. FF 
< | The queſtion aroſe upon the clauſe * the ſtatute, which | | 
directs, that upon appearance of the maſter, the apprentice Why 
Sa may be diſcharged by four juſtices, after one juſtice out {14.08 
** Pf ſeſſions hath endeavoured to compoſe the matter in dif- 1 
_ ference, And in this cafe it was objected, that Ditton the | 
ö. maſter was bound over to appear, and did not; and the 
1d Juſtices have but a limited juriſdiction, and it is expreſly 
TA directed by the act, that the diſcharge is to be made on 
"i the appearance of the maſter ; beſides, there is another re- 
ful medy, to proceed on the recognizance which is forfeited 
by not appearing. By the court; The act muſt have a 
it reaſonable conſtruction, ſo as not to permit the maſter 
_ to take advantage of his own obſtinacy ; and it would be 
a. very hard, that 1 che maſter is profligate, and 
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Apprentices, 


runs away, the apprentice ſhall never be diſcharged. 


2 Salk. 4 


490.” | | | 
Ht 5 &. K and Gill. An order of ſeſſions for diſcharg- 


ing an apprentice was quaſhed, becauſe it did not ſet 
forth, that the maſter was ſummoned, or did e 


NS” 
So alſo, E. 8 G. 2. K. and Eaſman. The order was 
quaſhed, becauſe it did not appear that the maſter was pre- 
ſent or ſummoned, which it is plain the act er fas he 
ſhould be. Str. 1013. 

Inrolled by the clerk of the es] T. 4 G. X. and inha- 


bitants of Zales Owen. The order of diſcharge was not 


inrolled ; and wy the court for that reaſon held ill. 
3 

Shall be a fol uſficient diſcharge for the apprentice againſt his 
maſter | But as the juſtices may diſcharge the apprentice 
from his maſter, for ill uiage ; ; ſo alſo they may diſcharge 
the maſter from the apprentice for evil and diforderly beha- 
viour. Read. Appr. 

Diſcharge] T. 13 V. K. and Jobhnſon. Exception was 
taken to an order of diſcharge, that the juſtices had ordered 
money to be returned: But by the court, the order is good. 
And Halt Ch. J. ſaid, he never doubted of that matter, for 
it is a power conſequential upon their juriſdiction to diſ- 
charge. 1 Salk. 68. 

But in the caſe of X. and Vandeleer, M. 4 C. The juſ- 
tices at the ſeſhons did order an apprentice to be diſcharg- 
ed, and that the maſter having received 51. with him, 
ſhould refund 31. as a further proviſion for him. This 


was moved to be quaſhed, becauſe the ſtatute which gives 


the juſtices power to diſcharge, gives them no authority to 
order any money to be returned. By the court ; It is very 
hard, that if the maſter miſuſeth his apprentice, the next 


day after he is bound, he ſhould pay back nothing if he is 


diſcharged : It will be an encouragement to maſters to treat 
their apprentices ill; but the ſtatute being ſilent, the order 
mult be quaſhed, Str. 69. 

Nevertheleſs, this doctrine of refunding ſeemeth now 
to be eſtabliſhed, as founded on great reaſon, tho' not 


expreſly mentioned in the act; for the juſtices being au- 


thorized to diſcharge according to their diſcretions, when the 
end of the apprenticeſhip cannot be attained with one per- 
ſon, it is but juſtice the maſter ſhould return part of the 


money he has received with his apprentice, to place him 


out with a new maſter. 2 Bac. Abr. Maſter and ſer- 


vant, Ci 
And 


F 
2 
= 
* 
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Andi in the caſe of K. and Amies, T. 7 G. 2. it was held, 


that an order on the maſter to return money is good, tho 


it is not averred that he had any with the apprentice; for 
the order being to return money is a neceſſary proof of the 
receipt of it ; and the juſtices in their orders are not obliged 
to ſet forth all the ſteps they take in their proceedings, 
there being nothing in the act which makes it neceſſary 
and there is a known and eftabliſhed diſtinction between or- 
ders and convictions. id. 

In the chancery, Jan. 22, 1745. Ex parte Sandby. The 
petitioner, on the tenth of January 1744, was put ap- 
prentice to Ward, a bookſeller at York, and the ſum of 
80 J. was given with him as an apprentice for 7 years. 
In July following, a commiſſion of bankruptcy was taken 
out againſt Ward; and being declared a bankrupt, aſ- 
ſignees were choſen, who ſell off the bankrupt's effects, and 
he is now the ſuperviſor of the preſs to the purchaſer, 
and become incapable of performing his part of the con- 
tract, nor is the petitioner able to raiſe any money to put 
him out an apprentice to another maſter, and the com- 
miſſion being a recent one, probably no dividend may be 
made in a year, Or a year and a half; ſo that all this time 
will be loſt to the petitioner. Upon' theſe. circumſtances, 
the petitioner prayed,” that on deducting 101. out of the 
80. for his board with the bankrupt during the {ix months 
he lived with him, the aſſignees might be ordered to pay 
him the ſum of 701. out of the effects of the bankrupt 
already come to their hands, and not oblige him to prove 
it as a debt under the commiſſion. The Lord chancellor 
Hardwicke was at firſt doubtful, and ſeemed inclined to 
grant the petition, but on ordering ſearch to be made for 
precedents, and ſeveral being produced wherein it was di- 
rected that apprentices ſhould come in as creditors only, 
after deducting for the time they lived with the bankrupt, 
upon the remaining ſum ; it was ordered accordingly in 
this caſe, and that the petitioner ſnould be admitted a cre- 
ditor for 70 1. only. Tracy Atkyns 149. 

Shall cauſe due correction and puniſhment to be admin iftred} 
This being left indefinite, it ſeemeth moſt appoſite, that 


the juſtice commit the apprentice to the houſe of correction 


for a time, to be kept to hard labour, or otherwiſe cor- 
rected as the nature of the offence may require. 

4. By the 20 G. 2. c. 10. On complaint (F ) unto two juſ- Differences bee 
tices, by any pariſh apprentice, or other apprentice upon whoſe ven the mafer 


and apprentice b 
oinding our No larger a fum than 5 I. was paid, concerning any 20 G. 2. c. 4 


miſuſage, refuſal of neceſſary proviſion, cruelty, or ather ill 


#reaiment 
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treatment, they may ſummon (G) the maſter or miſtreſs, ta up- 


pear before them at a reaſonable time to be named in ſuch ſum- _ 
mon; and on proof upon oath of the truth of the ſaid complaint rel 
(whether the. maſter or miſireſs be preſent or not, if ſervice of cos 
the ſummons be alſo upon oath proved). the ſaid juſtices may diſ- the 
charge (H) the apprentice by warrant or certificate under their Gia 
hands and ſeals, for which warrant or. certificate no fee fhall be juf 
. ( e tisf 
g And * Juſtices on complaint (I K) on oath by any maſter An 
or miſtreſs, againſt any ſuch apprentice, concerning any miſde- {ati 
meanor, miſcarriage, or ill behaviour, may hear and deter- 1 
mine the ſame, and puniſh the offender, by commitment (L) 10 not 
the houſe of correction, there to remain and be corrected, and ] 
held to hard labour for a reaſonable time, nat exceeding one ran 
kalendar month, or otherwiſe by diſcharging (M) fuch appren- app 
tice. l. " SR : | | tice 
Perſons aggrieved by any determination, order or war- wit 
rant of ſuch juſtices (except any order of commitment) ciel 
may appeal to the next ſeſſions, who may award coſts to jud 
either party not exceeding 40 s. to be levied by diſtreſs and juſt 
fale. / 5 5 | ſeſſi 
And no certiorari ſhall iſſue to remove any the ſaid pro- to f 
ceedings. /. 6. | | and 
Apprentice flee- 5. If any apprentice of huſbandry, or of any art or oc- jud: 
' coat another cupation aforeſaid, ſhall flee into any other ſhire, the juſ- and 
: tices, mayors, or other head officers being juſtices, may J 
iſſue writs of capias to the ſheriffs of the counties or other neri 
head officers of the places whither he ſhall ſo fle, to take juri 
his body, returnable before them at what time ſhall pleaſe cou 
them; ſo that if he come by ſuch proceſs, he may be put any 
in priſon, till he find ſufficient ſurety well and honeſtly to the 
ſerve his maſter. 5 El. c. 4. /. 47. | | | 
And by the 24 G. 2. c. 55. If a juſtice ſhall iſſue a war- 
rant againſt ſuch perſon, and he ſhall eſcape into another 
ſhire ; the conſtable or other perſon, on having the war- 
rant indorſed by a juſtice in ſuch ather ſhire, may arreft F 
him there, and carry him before a juſtice in ſuch other ſhire, mat 
| if the offence is bailable, to find bail, or elſe ſhall carry him felo 
back before a juſtice in the ſhire from whence the warrant 5 
| did firſt __ of 4 
| Apprentice to 6. By the 6 G. 3. c. 25. If any apprentice ſhall abſent Jong 
i ſerve beyond his himſelf from his maſter's ſervice, before the term of his a- ſon 
j 8 ab. prenticeſhip ſhall be expired; he ſhall, at any time there- But 
j ſented, after, whenever he ſhall be found (ſo it be within 7 years age, 
after the expiration of his term), be compelled to ſerve his B 
ſaid maſter, for ſo long time as he ſhall have abſented him- 48 0 


ſelf; 


oh A ETA be. ug 


go 
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ſelf ; unleſs he ſhall make ſatis faction to his maſter for the 
loſs he ſhall have ſuſtained by ſuch abſence : And if he ſhall 
refuſe ſo to ſerve, or to make ſatis faction, the maſter ma 
complain upon oath to one juſtice where he (that is, where 
the ſaid apprentice, as it ſeemeth) ſhall reſide ; wha ſhall iſ- 
ſue his warrant for apprehending ſuch apprentice. And ſuch 


juſtice, on hearing the complaint, may determine what ſa- 


tisfaction ſhall be made to ſuch maſter by the apprentice. 
And if the ſaid apprentice ſhall not give ſecurity to make 
ſatisfaction according to ſuch determination; ſuch juſtice 
may commit him to the houſe of correction for any time 
not exceeding 3 months. 
Perſons aggrieved by ſuch determination, order, or war- 
rant of the juſtice (except any order of commitment), may 
appeal to the next ſeſſions, giving 6.days notice to the juſ- 
tice and to the parties, and entering into recognizance, 
within 3 days after ſuch notice, before a juſtice, with ſuffi- 
cient ſurety, to try the appeal at, and abide the order or 


judgment of, and pay ſuch coſts as ſhall be awarded by the 


juſtices at ſuch ſeſſions: Which ſaid juſtices, at their ſaid 
ſelllons, on proof of ſuch notice given, and of entering in- 
to ſuch recognizance, ſhall hear and determine the appeal, 
and give ſuch relief and coſts to either party, as they fhall 
judge reafonable. And their determination ſhall be final 
and concluſive to all parties concerned. 

Provided, that nothing herein ſhall extend to the ſtan- 
neries in Devon or Cornwall; or to impeach or leſſen the 
juriſdiction of the chamberlain of London, or of any other 
court within the ſaid city, touching apprentices; nor to 
any apprentice, whoſe maſter ſhall have received with him 
the ſum of 101. 4 


VIII. Apprentice\flealing his maſter's goods. 


By the 21 . 8. . 7, Servants going away with their 


maſter's goods, with intent to ſteal them, ſhall be guilty of 
felony; but not to extend to apprentices. 

And by 12 An. ff. 1. c. 7. Perſons ſtealing to the value 
of 40s, being in a dwelling houſe or outhouſe thereto be- 
longing, tho' ſuch houſe be not broken, and tho” no per- 
ſon be therein, are excluded from the benefit of clergy. 


But this not to extend to apprentices under fifteen years of 
ave, | | 


But if they be fifteen years of age, they ſhall be guilty. 


as other perſons. 


IX. Inticing 
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Apprentices. 


IA. Inticing away an apprentice. 
The inticing of an apprentice to depart from his maſter, 
is not an offence of a publick nature, for which an indict- 


ment will lie; but the party's remedy is by an action 
on the caſe, which he may well maintain. 6 Mad. 182. Q. 


and Daniel. 


X. Aſigning apprentices. (N). 


The maſter aſſigning, and the apprentice himſelf con- 
ſenting, will not make him an apprentice to the aſſignee 


within the fifth of £7, But by the cuſtom of London, he 


may be turned over to another. Dalt. c. 58. 

And an aſſignment to the ſea ſervice is good by act of 
parliament, as is before mentioned. 

E. 3 G. K. and Barnes. Order returned on a certiorari : 
It is reſolved by the juſtices at the ſeſſions, where a perſon 
was bound an apprentice to Barnes by the pariſh officers, 
and Barnes had aſſigned him to another, that the aſſign- 


ment is void, and they direct Barnes to take his apprentice 


again. But by the court; The ſeſſions had no power to 
judge of the validity of a deed, or to hinder a man from 
aſſigning his apprentice. The covenant to provide for him 
is well performed, if the perſon to whom he is bound aſ- 
ſigns him to another to provide for him, Wherefore the 
order was quaſhed. Foley 155. Str. 48. 

For the juriſdiction of the juſtices extends no farther, 
than to compel the maſter to take care of his apprentice ; 
but in what manner he does it, whether in his own houſe 
or otherwiſe, is nothing to them. But if the aſſignee of 
the apprentice doth not provide for him, the firſt maſter 
may be compelled to do it, and he may take his remedy 
over. Se. . 110. | 


XI. Maſter dying. 


It hath been ſaid, that if the maſter dies, the apprentice 
goes to the executor or adminiſtrator to be maintained, 
if there are aſſets; but the executor or adminiſtrator may 


bind him to another maſter for the remaining Part of his 


time. : 

And in M. 10 22 K. and Peck. Eyre ]. held, that an 

apprenticeſhip is a perſonal truſt between the maſter and 

ſervant, and determines by the death of either of them; 
and 


Apprentices. 77 
and by the death of either of them, the end and deſign of 
the apprenticeſhip cannot be obtained, and it may be the 
_ executor is of another trade; he admitted covenant would 
lie againſt the executor, bur in that there is no inconve- 
nience, becauſe the executor may make his defence by 
pleading no aſſets, or debts of a higher nature. Holt C. J. 
ſaid, that by the cuſtom of London, the executor ſhall put 
the apprentice to another maſter of the ſame trade ; and 
that in other places, it would be very hard to conſtrue the 
death of the maſter to be a diſcharge of the covenants ; he 
ſaid, it had been held, that the covenant for inſtruction | [i 
failed, but that he ſtill continues an apprentice with the | —_ 


—= 


2 n — A CL IO IETIEIR EEE ro or on __ * e 9 
. 2 — OE tos ol or eee On Pros; - 
eus. „93 EL N —— hs e 5 S rg I ds Ce 2 
: 8 — a ah wo — — 2 , 
n CLE 2221 I "ono 2 a * . 


ee ater tes 
3 
n 
I 


Ire * — bag * 
** 8 * * 8 a i ome: 2 44S - "#4 > — 
7 — p & "2 — * — - Kot, 3 * 1 r 8 bs 
— —ů ů — — 4 » — nero — 3 — A TT 0 ay man Bhs = RY — 3 — — 
Ft * — - 5A 4 * 4 . > 2 RET * « » E 


executor, as to maintenance. 1 Salk, 66. 1 {i 
E. 20 G. 2. Baxter {widow and executrix) againſt Bur- 193 
field. In debt on bond, conditioned for Matthias Ander- | . by 
ſon's performance of the covenants in an indenture of ap- | 1438 
prenticeſhip, whereby he was bound to the plaintiff's teſta- 1K 
tor, who was a mariner : the defendant pleaded, that An- L 


derſon ſerved faithfully to the death of the teſtator: the 
plaintiff replied, that ſince the death of the teſtator, Ander- 
ſon had abſented from her ſervice : to which there was a 
demurrer, And after argument at bar, Lee Ch. J. deliver- 
ed the reſolution of the court, viz. That they were all of 
opinion the defendant ſhould have judgment, and that the 


. E « b 
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executrix could maintain no ſuch action. The binding {1 48} 
was to the man to learn his art, and ſerve him, without any : 1:1 
| mention of executors. And as the words are confined, 1 


JFC eee —— LDu— 
* 8 3 — — I * * 


ſo is the nature of the contract; for it is fiduciary, and the | {3 FUR 
apprentice is bound from a perſonal knowledge of the in- WE 
tegrity and ability of the maſter. H. 8 An. Horne and 4 All 
; Blake ; an award that an apprentice ſhould be aſſigned, EE, 
f was held void; unleſs there was a cuſtom, or the concur- it 0 
: rence of the apprentice. And they held, it was not mate- 0 
| rial, that according to Cro. Eliz. 553. the aſſets were by +408 
liable on the maſter's covenant to maintain. Therefore e 
7 | 14/0908 
judgment was given for the defendant. Str. 1266. © | TUM 
Note, the words in Cro. Eliz. 553. are theſe: A cove- | x90 
nant lies againſt an executor in every cafe, altho* he be | 
e not named; unleſs it be ſuch a covenant as is to be per- HE 1 | 
, formed by the perſon. of the teſtator, which they cannot 1 
perform. | wi! 
c But in the caſe of Eaſt Bridgeford and Orfton, J. 13 C. 2. bs! 
The maſter of a pariſh apprentice dying inteſtate, his widow, 11 Ll 
without any adminiſtration taken out, aſſigned the appren- 3.300 
d tice, to Edward George, who, with the conſent of the appren- 1 
3 tice, aſſigned him over, by verbal agreement, to Themas Bag- 1 
d galey at EA. es for the e of his term of nine = 


years 
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years : And he accordingly lived with the ſaid Thomas Bag- 
galey at Ea: Bridgeford, and ſerved out his time there, 
which far exceeded forty days. This was unanimouſly 
holden to be a good ſettlement at Eaſt 'Bridgeford ; ſince to 


this aſſignment, tho' only a verbal one, there was the con- 
ſent of all the parties concerned; and he lived and inhabit- 


ed at Eaft Bridgeford under the terms of the apprenticeſhip, 
as an apprentice bound according to the ſtatute. Burrow's 
Settlem. Caſ. 133. But upon the face of this caſe it ap- 
pears, that the aſſignment by the widow was with the 
apprentice's conſent ; and ſo it became in effect a new 
apprenticeſhip. : but if it had been without the apprentice's 
conſent, then it ſeemeth that this caſe would have fallen 
within the reaſon of the caſe abovementioned of Baxter and 
Burſield, and conſequently that ſuch aſſignment would have 
been of no effec. 

E. 26 G. 2. Eatring and Selſen. Two juſtices make an 
order to remove George Witweorth from Eakring to Selſon. 
Upon appeal, the ſeſſions diſcharge that order. The caſe 
was; the ſaid George Witworth was put out a pariſh appren- 
tice to Richard Tomlinſon of Eatring, till his age of 20 
years. He ſerved his maſter under this indenture for ſeve- 
ral years at Eakring. About three years before he attained 
20 years of age, he ran away from his maſter, and loitered 
for ſome time about the country. In the mean time, his 
maſter died. And at Martinmaſs after, the ſaid Hitworth 
hired himſelf as a ſervant to William Flint of Selſon for a 
year, and ſerved him that year at Selſon, and received all 
his wages to his own uſe, the executors of Tomlinſon taking 
no notice of him. But he had not, at the expiration of 
the ſaid ſervice, attained his age of 20 years. And the 
ſeſſions, being of opinion that the ſaid George HYitworth did 
not, by virtue of ſuch hiring and ſervice at Selſon, gain a 


ſettlement in the pariſh of Selſon aforeſaid, reverſe the ori- 


ginal order. It was moved to quaſh this order of ſeſſions; 
for that after the maſter's death, the apprentice was at li- 
berty to hire himſelf, and as he was hired for a year, and 
ſerved a year in Selſan, his legal fettlement was there. 
Apprenticeſhip is a perſonal truſt between the maſter and 
ſervant, and is determined by the death of either maſter or 
apprentice, The counſel who were to have ſhewn cauſe 
againſt quaſhing the order of ſeſſions, owned that it was 
not defenſible. And the order of ſeſſions was quaſhed, and 
the original order affirmed. Burrow's Set, Caf, 320. 

In the court of chancery: M. 30 C. 2. In the caſe of 


Scam againſt Bowden and Eyles, The maſter received with 


the 
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the apprentice 2501. and died within two years, the ap- 
prentice having for that time been employed only in infe- 
rior affairs. It was decreed, after debts on ſpecialties paid, 
that the executors repay the 2501. as a debt due on ſimple 
contract ; deducting after the rate of 20 l. a year, for the 
maintenance of the apprentice, during the time he lived 
with his maſter. Cha. Ca. Finch, 396. | 


XII. Apprentices ſetting up their trades, 


By the common law, no man may be prohibited to work 
in any lawful trade or in more trades than one, at his plea- 
fare. 11 Co. 53. | 

So that without an act of parliament no man may be re- 
ſtrained, either to work in any lawful trade, or to uſe 
divers miſteries or trades ; therefore an act of parliament 
made to reſtrain any perſon herein, muſt be taken ſtrictly, 
and not favourably as acts made in affirmance of the com- 
mon law. n | 
The reſtraining clauſe in the ſtatute of 5 El. c. 4. is as 
follows: It ſhall not be Iawſul to any perſon, ts ſet up, occu- 
py, uſe, or exerciſe, any craft, miſtery, or occupation now nſed or 
occupied within the realm of England or Wales, except he 
Hall have been brought up therein ſeven years at the leaſt as an ap- 
prentice by this flatute, nor to ſet any perſon on work therein, 
except he ſhall have been apprentice as aforeſaid, or elſe having 
ſerved as an apprentice will become a journeyman, or hired by the 
year ; on pain of 408. a month, half to the king, and half to 


him that ſhall ſue in the ſeſſions, or other court of record; or 


if it is in a town corporate, then to be diſpoſed of as other fines 


by the charter. ſ. 31. 


It ſhall not be lawful] This is a negative clauſe, and no 
one ſhall exerciſe a trade againſt it, unleſs by virtue of a 


_ cuſtom as the widows of tradeſmen, who by cuſtom carr 


on the trade of their huſbands, which the court held not 
to be within this ſtatute. 2 Salk. 610. | 


To any perſon] But by the 15 C. 2. c. 15; Hemp work, 


ers of all kinds, net makers, and makers of tapeſtry hang- 
ings are excepted ; who may ſet up without having ſerved 
ſeven years. 0 | 

And by 3 G. 3. c. 8. All officers, mariners, and ſol- 
diers, who have been employed in his majeſty's ſervice, and 


not deſerted, may exerciſe ſuch trades as they are apt for, 
in any town or place, 


And 
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youth : And few would undergo the trouble of being ap- 


Apprentices. 
And by 6 7 IV. c. 17. An apprentice diſcovering 
two offenders guilty of coining, ſo as they be convicted, 


ſhall be deemed a freeman, and may exerciſe his trade as 
if he had ſerved out his time. /. 12. 


To 2 up, occupy; uſe, or exerciſe] T. 3 IF. Hobbs and 


' Young. Exerciſing a trade by others who have ſerved ſeven 


years is within the ſtatute ; for he that hath not ſerved 
an apprenficeſhip is thereby reſtrained to work as a tra- 
der, either by himſelf or others ; for the intent of the act 
is, to annex the benefit of trade to ſuch as underwent the 
hardſhip of learning it, thereby to encourage labour in 


prentices, if they might employ others to work for them, 
2 Salk. 610. „ 1 
If a man uſe the trade of a tallow chandler, baker, 


brewer, or any other lawfui trade, or manual occupation, 


for his own vſe, or for the uſe of his family, without ſel- 
ling any for lucre and gain, he may lawfully do it; but he 
cannot retain any apprentice therein; but he may hire one 
to be his ſervant, who is ſkilful in that trade or occupation. 
8 Co. 129. | T 

In like manner, a perſon brought up to the trade may 
fake a partner, who hath not ſerved an apprenticeſhip to the 


trade, provided the partner ſhare only in the profits or loſs 


of the buſineſs, and do not actually exerciſe the trade. As 
in the caſe of Raynard and Chaſe, M. 30 G. 2. An action 
of debt was brought againſt Chaſe, for a penalty on the act, 
for exerciſing the trade of a brewer, without having 
ferved an apprenticeſhip. On a ſpecial verdict, it was 
men that the defendant Chaſe and one Coxe were partners 


n the trade; that the trade was carried on, and had been 
for four years carried on, in cheir joint names; that Coxe 


did ſerve an apprenticeſhip to the trade, but Chaſe never 
did; and that Coxe is a working brewer, and was paid a 
ſalary for his labour, which ſalary was always deducted, 


and allowed to him, previous to a diviſion of the profits; 


and the entries at the exciſe office were in their joint 
names: but that the defendant John Chaſe never exerciſed 
the trade himſelf (which was wholly managed and carried 
on by Coxe) ; but only ſhared the profits, and ſtood the 
riſques of the partnerſhip. ' The queſtion was, whether 
the defendant John Chaſe is within the act, upon this ſpe- 
cial finding ? — By lord Mansfield Ch. J. The defendant 
is to ſhare the profits with Coxe, in moieties ; and is liable 


to the debts of the partnerſhip : But it is expreſly * 
I | that 
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Apprentices, 

that during all the time charged, he never acted in or ex- 
erciſed the trade, He was not, by the terms of his agree- 
ment, to act in the trade, The other partner was to do 
the whole, and had a particular ſalary on that account. 
It is not found, that either Coxe, or any ſervant under him, 
was ſet to work by Chaſe; nor that Chaſe did any act what- 
ever of exerciſing the trade; he was only concerned in the 
profits. Now though this may be, to ſome purpoſes, ex- 
erciſing a trade, in reſpect of third perſons who deal with 
the partnerſhip as creditors, and within the meaning of 
the ſtatutes concerning bankrupts ; yet the preſent queſtion 
is, whether it be exerciſing a trade, contrary to this act. 

In the argument of this cauſe it hath been well obſerved, 

that this is a penal law; that it is in reſtraint of natural 
right. ; ; that it is coatrary to the general right given by the 
common law of this kingdom. To which I will add, that 
the policy on which the act was made, is, from experience, 
become doubtful. Bad and unſkilful workmen are rarely 
proſecuted, This act was made early in the reign of queen 
Elizabeth. Afterwards, when the great number of manu— 
facturers, who took refuge in England from the duke of 
Alva's per ſecution, had brought trade and commerce with 
them, and inlarged our notions; the reſtraint introduced 
by this law was thought unfavourab'e, and the judges by 
a liberal interpretation, have extended the qualifications for 
exerciſing the trade much beyond the letter of it, and con- 
fined the penalty and prohibition to caſes preciſely within 
the expreſs letter. Let us conſider whether the preſent 
caſe be within the letter, or even the meaning of this act. 

The general policy of the act was, to have trades carried 
on, by perſons who had ſkill in them. Now here, the 


perſonal {kill of the defendant makes no real di rende in 


the caſe. For the perſon who is ſkilful acts every thing, 
and receives no direction from this man : He neither did, 

nor was to interfere. The caſe of Hobbs and Young is not 
parallel. There, the defendant, a ſingle man, directed 
the whole trade; was the maſter; and directed all the ſer- 
vants. As between maſter 1 ſervant, no doubt, it is 


the maſter who carries on the trade, and not the ſervant, 


But in Hobbs and Young there was no partnerſhip ; nor 
(what is the Wan, character of the preſent caſe) 
a mere naked ſhaiing of the profits, and riſqueing a pro- 
portion of the loſs ; without his acting or directing at all, 
in any manner whatſoever, In many F conſiderable 1 
takings, i it is abſolutely neceſſiry to take in perſons as part- 
ners, to ſhare the profits and riſque the loſs. And the 
Yor. © G peneral 
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Apprentices. 


general uſage and practice of mankind ought to have 
weight, in determinations of this ſort, affecting trade and 
commerce, and the manner of carrying them on. It is no- 


torious, that many partnerſhips are entered into, upon the 


foundation of one partner contributing induſtry and {kill ; 
and the other, money. Many great breweries and other 
trades have been carried on, for the benefit of infants 
and reſiduary legatees, under the direction of the court 
of chancery: Now if the plaintiff's conſtruction was 
to hold, the whole direction and decree of the court 
of chancery was contrary to law, and to an expreſs act of 
parliament. So it is likewiſe practiſed in other great trades. 
The late Mr. Child directed his buſineſs of a banker, to be 
carried on for the benefit of his children and other per- 


ſons. Many other inſtances might be mentioned. It 


would introduce the utmoſt confuſion in affairs of trade 
and commerce, if this conſtruction? ſhould prevail. On 
the other hand, I ſee no inconvenience. It is exactly the 
ſame thing as to the trade, in every particular, whether 
this partner has or has not ſerved an apprenticeſhip. There- 
fore I think the defendant not liable to the penalty of the 
ſtatute. The other three juſtices concurred. And judg- 
ment was given for the defendant, Burrow. Mansfield. 2. 


Now uſed] That is, on the 12th of Jan. 1562. when 
that parliament began ; and this reſtraint ſhall not extend 
any further, than the words do expreſly direct, and there- 
fore not to new arts and miſteries ſince invented, 1 Koll. 


| Rep. 10. 1 Ventr. 326, 346. 


Within the realm of England and Wales] M. 1 G. 2. K. 
and Liſter. Indictment for uſing the trade of a dry ſalter, 
being a craft, miſtery, or occupation uſed in this kingdom 
on the 12th day of Jan. in the 5th year of Elix. Which 
the court held to be ill; for that the words in this king- 
dom tie down the indictment to the kingdom of Great 
Britain, as it is at this day ; whereas it ſhould have been 
in England, or in England and Wales. Seſſ. C. V. 2. 160. 
Str. 788. | 


H. 3G. 2. K. and Monro. It was moved to quaſh an 
indictment for exerciſing the trade of a baker, the defen- 
dant not having ſerved a legal apprenticeſhip. The ex- 
ception was, that the trade was not laid to be uſed within 
the realm of England and Wales at the time of the act. But 
the court ſaid, the trade of a baker is within the words of 
the act; and no averment of the trade's being uſed at the 
time of the act is neceſſary, but where the trade only 
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Apprentices. 


falls within the general concluſion of the clauſe at laſt. x 


| Barnardift. 277. 


Except he ſhall have been brought up therein ſeven years] 
E. 11 V. KA. and Fax. Indictment for uſing the trade of a 
taylor, not having ſerved ſeven years, was quaſhed, be- 
cauſe it is ſaid only, not having ſerved as an apprentice 
within England or Wales ; for it may be he did ſo beyond 
ſea, and if it were any where it ſufficeth. 1 Salk, 67. 


As an apprentice] E. 5 An. Q. and Maddox. By the 


court; Upon indictment on this ſtatute, in evidence we 


2llow following the trade for ſeven years to be ſufficient, 


without any binding, this being an hard law. 2 Salk. 


5183. | | 

But in the caſe of K. and Morrice, T.3G. 2. On an 
indictment for exercifing a trade, without having ſerved a 
legal apprenticeſhip ; the defendant offered to give evi- 
dence of his having exerciſed this trade for ſeven years, 


as being tantamount to his having ſerved an apprentice- 


ſhip for that time. Eyre chief juſtice ſaid, that the caſes 
indeed had gone fo far, as to allow a wife's living in the 
ſhop with her huſband for ſeven years to be equivalent to 
an apprenticeſhip ; but he thought the preſent caſe not 
ſtrong enough to come up to the meaning of the ſtatute. 
Accordingly the evidence was diſallowed. 1 Barnard, 
367. 

Or elſe having ſerved as an apprentice, will become a jour- 


zeyman] M. 26 C. 2. K. and Moor, The defendant was 


indicted for uſing the trade of a weaver, not having ſerved 


as an apprentice ſeven years, the evidence was, he ſerved 
ſix as an apprentice, and had ſince as journeyman in 
the ſame trade worked above that time: And by 
the court, the ſerving of ſeven. years is ſufficient either 
way; and the defendant was found not guilty. 3 Keb. 


400. 


A. Indenture of a pariſh apprentice ; on 43 EL. 
: c. 2. J. 1, 5. 


HIS zndenture made the 


day of in the 
year of our lord 


Between A. B. and C. D. 


churchwardens, and E. F. and G. H. overſeers of the poor f 


the pariſh of in the county of of the one part, 
and A. M. of ——— in the ſaid pariſh, ſhoemaker, of the 
other part, witneſſeth, that the ſaid churchwardens and over- 
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Apprentices. 


feers of the poor, by and with the conſent of —— two of 
his majeſty's Juſtices of the peace for the ſaid county, dwelling 
near to [or, in] the ſaid pariſh of - one whereof is 0 
the quorum, have put, placed and bound, and by theſe preſents 


do put, place, and bind A. P. a poor boy, whoſe parents 


B. P. and C. P. are not able to maintain him, of the age of 
years, to be an apprentice with him the ſaid A. M. 
and as an apprentice with him the ſaid A. M. to dwell, from 


the date of theſe preſents, until the jaid A. P. ſhall come to the 


age of ——— years, [or, if a female, until the ſaid A. P. 
hall come to the age of years, or the time of her mar- 
ic, which ſhall firſt happen} according to the ſtatutes in ſuch 
cate made and provided. By and during all which time and 
tor m, the faid A.P. ſhall ihe laid A. M. bis faid maſter well 
and faithfully ſerve, in all ſuch lawful bujmeſs as the ſaid A. P. 
ſhall be put unto by the command of his ſaid maſter, according 
10 the power, wit and ability of him the ſaid A. P. and Ho- 
neſily and obediently in all things ſhall Lehave himſeif towards his 
faid maſter, and honeſtly and orderly towards the reſt of the 
family of the ſaid A. M. And the ſaid A. M. for his part, 
for pumjel If, his executors and adminiſtrators, doth hereby 
promiſe and cavenant, to and with the ſaid churchwardens and 
overfeers of the poor, and every .of them, thar and every of 
ther executors and adminiſtrators, and their and every of their 
ſucceſſe rs for the time being, and to and with the ſaid A. P. 
that he the ſaid A. M. hall the ſaid A. P. in the craft, mi- 
flery, and occupation _ a ſhemater, which he the ſaid 
A. M. now uſeth, after the beſt manner that he can or may, 
teach, inſtruct, and inform, or cauſe to be taught, inſlrufed, 
and informed, as much as thereunt) belongeth, or in any wiſe 
appertaineth; And that the faid A. M. fhall alſo find and 
ailony unto the ſaid apprentice ſu uffrctent meat, drink, apparel, 
waſhing, lodging, and all other things needful or meet for an 
apprentice, during the term aforeſa: d. In witneſs whereof the 
ſaid parties or hereunto ſet their hands and ſeals, the * and 
year fir/t above written. 


Where the overſeers and the maſter can agree, other co- 
venants may be inferted, according to ſuch agreement; 
but if the maſter is to be complied, it ſeemeth not ſafe to 
require more from hin by the indenture than is above 
expreiled. 
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: Apprentices, 


The aſſent of two juſtices. 
E two of his maje/ly's Juſtices of the peace far 
the abovementioned county of dwelling near to 
the abovementioned pariſh of and one of us of the quo- 
rum, 4o Hereby declare our aſſent to the binding the abovenamed 
A. P. an apprentice to the abovenamed A, M. according to the 


form and effeft 0 the abodetbritten indenture. Given under 
our hands the day of, &C, | 


B. Warrant to levy 101. for not receiving a poor 
apprentice 3 on the ſtatute of 8 & 9g I. 


Weſtmorland. ; To the conſtables of 


HEREAS AB. ard C. D. churchwardens, and 
W E. F. and G. H. overſeers of the poor of the pariſh 


— 7 the ferd county, by the aſſent of [s 4700 
| if bs majeſty's juſtices of the peace for the ſaid county dwel- 
ſong near to [or, in] the faid parijh of ane whereof is 
a of the quorum, did endeavour to bind A. P. a poor male child 
: of the ſaid pariſh, whiſe parents are not able to maintain him, 
| N apprentice toA.M.o in the ſaid pariſh, taylor, and 
| for that intent did prefare and duly perfect one pair of inden= 
- ; tures purſuant to the ſlatute in ſuch caſe made and pro- 
{ vided, which ſaid pair of indentures was figned and con- 
5 firmed by [us] the ſaid two juſtices : And whereas the ſaid 
, | A.M. 1s duly convicted before us the juſlices aforeſaid, as well 
e | upon the cath of the {aid A. B. as cthermiſe, for that he "the 
4 | ſaid A. M. hath refuſe, and doth rejuſe to receive and pro- 
„ vide for the faid A. P. as an epfreniiers and alſo to execute 
» another part of the ſaid indentures, being duly tendred to him by 
e the ſaid churchwardens and ver ſeer's of the poor, whereby 
4 | the ſaid A. M. hath forfeited the fum of ren pounds. T he/e 

are therefere, in his ſaid ai ry's name, to require and com- 
mand you, to mate diſireſs of the gods and chattels of him the 
J= fad A. M. and if within te ſpace of [ix] days next after 
3-2 ſuch 7 by you made, the ſaid fem F 101, together with 
o raſa charges of taking and keepinn the faid difty eſs, ſhall 
je 1 nt be paid, that then you do fell the faid gp, and chattels 60 


by , diftrained, and out of the money ariſiug by ſucb ſai £ 
Pay % ſaid, ſum of 10 1. to the overſeers of the poor of the 
faig pariſh of — where the ſaid offence 205 committed, 
for the ufe uf the poor of the ſaid parijy returning the o 
Plus mo demand unto him the faid A. M. the reaſonable 
G 3  ebarges 


IS ERS — 
„„ — 
. ART 


— — — — 
—— — — 8 ; 
. „ X. — 8 


= 

2 3 
—— waar nb — — 
* P 4 


— 


Jan 
N 
* x 
„ 
IND IIS. SS 
1 5 
— 


- fl 7 
if 


. IT DIY "2208 — n » 8 P 
2 Ps... — p. 1. 2 LS 
— — 3 none —.— — — ... — oF om. "4 + « * 
22k; ͤ ͤ ͤ T ¶ —mw M ¶ — Ü—˙Üü— 
3 — — — 
- 2 — * * — — * = ” 2 
< 


IEND 
"Is; 


ET I 


22 2 
— 8 
— ISS - 
— 


— 


0 =. 
+1458 
2 48 
£8 
1148 59 
44 OY 
bo 
* h 4 
09 
+ *| 
1 hs 
1 
C . 
+ v 
= 
1.98 
1.x 
. 
10 
2% 
„ 
* 
1 
1 V. 
1 1 
M 
hy 
i! 
7 2 
+ 
? l 
* ; 


— IE; 
— —— 


— 
— 


IIS 
_—_ = 
— — ———— 

2 — — — 

1 * * 


— — 


86 


Apprentices, 


charges of taking, keeping, and ſelling the ſaid diſtreſs being 
thereout firſt deducted. Herein fail you not. Given under our 
hands and ſeals the | 


day of = in the year ; 
Note, as an appeal is given to the ſeſſions, againſt the 


appointment of an apprentice to be bound to any perſon as 


aforeſaid ; it is proper, either not to make out, or not to 
execute, the warrant of diſtreſs, until after the next 
ſeſſions. | 

And it is to be obſerved, that one precedent alone in 
this caſe is here inſerted, for brevity ſake, as being not in 
a matter of conſtant practice; but it is to be underſtood, in 
all ſuch like cafes, that there muſt firſt be a complaint or 
information in writing, then a ſummons of the party 
accuſed, or warrant as the caſe may be, and a hearing 
and determining of the cauſe, and conviction thereupon 
if the party ſhall be found to be guilty. But as the ſpe- 
cial fact muſt be the ſame throughout all the forms 
of proceedings, it is eaſy from one to frame all the 


reſt. 


Note, a ſummons, rather than a warrant, in all ſuch 
like caſes, between party and party, is generally moſt 
eligible; yet in this caſe it ſeemeth, that a warrant 1s ju- 
ſtifiable to apprehend the maſter, and bring him before the 
Juſtice, (eſpecially if he ſhall contemn the ſummons;) be- 
cauſe it is required, that he ſhall give ſecurity to the ju- 
ſtice to appear at the ſeſſions, if he ſhall not conform 
to the juſtice's order in the premiſſes. | 


C. Summons of the maſter for miſuſing his ap- 
prentice; on 5 EL © 4- | 


Weſtmorland, f To the conſtable o. 
made unto me 


the peace in and for the ſaid county, by A. P. apprentice to A. M. 
0 in the ſaid county, ſhoemaker, that the ſaid A. M. 


W HERE AS complaint and information hath been 


bath miſuſed and evil intreated him the ſaid A. P. [by cruel 
puniſhment, and beating him the ſaid A. P. without juſt cauſe, 
and by not allowing unto him ſufficient meat, drink, apparel, 
or as the caſe ſhall be] Theſe are therefore in his majgſty“s 
name to command you to ſummon the ſaid A. M. to appear be— 
fore me at the houſe of | 
—— 4 , 


in the ſaid county, on the 
at the haur of in the afternom 


one of his majeſly's juſtices of 


of 


in and for the ſaid county, by A. M. of 


Apprentices. 


of the ſame day, to anſwer unto the ſaid complaint; and to be 
further dealt with according to law. Herein fail you nat, Given 


under my hand and ſeal the day e, SC. 


D. Summons of the apprentice, on complaint of 
the maſter ; on the 5 El. c. 4. 


Weſtmorland. f To the conſtable of - 


W 


HERE AS complaint and information hath been made 
unto me one of his majeſty's juſtices of the peace 


county, huſbhandman, that A. P. now being an apprentice to him 
the ſaid A.M. is negligent, flubborn, diſorderly, [or as the 
caſe ſhall be] and doth not his duty to him the ſaid A. M. his 
maſier ; T heſe are therefore to command you to ſummon the ſaid 
A. P. to appear before me, at in the ſaid county, on 
the day of ——at the hour of. in the afternoon 0 
the ſame day, to anſwer to the ſaid complaint, and to be further 
dealt with according to law, Herein fail not. Given under 
my hand and ſeal the day , &c. 


E. Order of diſcharge by four juſtices at the ſeſ- 
ions x on the 5 El. c. 4 36. 


Weſtmorland. T a general quarter ſeſſions of the peace, 
e holden at in and for ibe county 
aforeſaid, the day of in the year of the 
reign of our lord George the third, by the grace of God of 
Great Britain, France, and Ireland, king, defender of the 
faith, and fo forth ; Before Juſtices of our ſaid lord 
the king aſſigned to keep the peace in the ſaid county, and alſo 
10 hear and determine divers felonies, treſpaſſes, and other miſ- 
demeanors in the ſaid county committed, and of the quorum, 
It is ordered as followeth : | | 
Upon the petition of A. P. apprentice io A. M. of 
in the ſaid county, huſbandman, to be relieved upon certain 
negle#ts of the ſaid maſter in inſtructing him in his trade, and 
in miſuſing and evil intreating the ſaid apprentice by cruel pu- 
niſhment [or as the caſe ſhall be]; And the ſaid maſter ha- 
ving likewiſe appeared upon his recognizance taken before J. P. 
eſquire, one of the ſaid juſtices, to anſwer to the complaint of 
the ſaid petition, and having proved nothing - whereby to clear 
himſelf of the ſaid complaint; but on the contrary, the ſaid 
A. P. having given full prof of the truth of the ſaid com- 
Plaint to the ſatisfuction of the ſaid court « We therefore, 
whoſe 


in the ſaid 


88 Apprentices. 
whoſe hands and ſeals are hereunto ſet, being four of the ſaid 
Juſtices, and of the quorum, do hereby order, pronounce, and 
declare, that the ſaid apprentice ſhall be, and is hereby diſ- 
charged and freed from his ſaid apprenticehood : And this to be 
a final order betwixt the ſaid maſter and apprentice, any thing 
contained in their indentures of - apprenticeſhip, or otherwiſe, to 
the contrary notwith/landing. Given under our hands and ſeals 
the day and year firft above written, 


F. Complaint of an apprentice to two juſtices againſt 
his maſter ; on 20 G. 2. c. 19. 


| : e "I 3 information and complaint of A. P. 
a. apprentice to A. M. of in the 


ſaid county, huſbandman, exhibited before us two of his majeſly's 
Juſtices of the peace in and for the ſaid county, the —— day of 
in the year, &c. 

Who faith, that be the ſaid A. P. is an apprentice bound by 
indenture to A. M. of ——— aforejaid, buſbandman ; and 
that he the ſaid A. M. hath miſuſed and ill treated him the 
ſaid apprentice, and particularly [ as the caſe ſhall be]. « 

| AF, 


Before us, 
ww: 
. 


G. Summons of the maſter by two juſtices, on 
complaint of the apprentice ;z on the 20 G. 2. 


19. / 3. prov 
Weſtmoiland. } To the conſtable of I. 
HE RE AS information and complaint hath been We 
. made unto us —— two of his majefty's Juſtices of the 
peace in and for the ſaid county, by A. P. apprentice to A. M. man, 
4 — n the ſaid county, huſbandman, that he the ſaid Jefty? 
M. hath miſuſed and ill treated him the ſaid A. P. and day « 
eatery [as the caſe ſha!l be:] Theſe are therefore to re- iis 
quire you t ſummon the ſaid A.M. to appear before us at gutlt; 
in the ſaid county, on ——— the ——— day of 707045 
to r long unto the ſaid information and complaint. And be ſhall 
you then tnere to certify what you ſhall have done in the exect- 
tion hereof, Herein fail you not. Given undex our hands and B. 


feats the 4 , — in the year 


H. Diſcharge 


Apprentices. 


H. Diſcharge of an apprentice by two juſtices, on 
the 10 miſuſing him; by the 20 G. 2. 
c. 19. 3. 

Weſtmorland. W HER EAS complaint hath been made 


before us ——— two of his majeſty's 
Juſtices of the peace in i fer the ſaid county, by A. P. ap- 
prentice to A. M. of ——— in the ſaid county, er that 


he the ſaid A. M. hath miſuſed and ill treated bim the ſaid 
apprentice, and particularly [as the caſe ſhall be]: Aud 
whereas the ſaid A. M. hath appeared before us in purſuance 


of our ſummons to that purpoſe, but hath not cleared himſelf 


of and from the ſaid accuſation and complaint, but on the con- 


trary the ſaid A. P. hath made full proof of the truth thereof 


before us upon oath ; Me therefore by theſe preſents do diſcharge 
him the ſaid A. P. of and from his aptrenticefhth to the ſaid 
A. M. any thing in the indenture of apprenticeſhip made he- 
. twixt them, or otherwiſe hawſoever, to the contrary notwith- 
flanding. Given under our hands and eals the 
„ &c. 

4 [Or, and whereas it hath been duly proved bef,re us, as 
well upon the oath of A. C. conſtable of ——— aforeſaid, as 
otherwiſe, that he the ſuid A. C. did duly ſummon the ſaid 
A. M. 7 appear before us at a reaſonable time in the faid ſum- 
mons mentioned and ſpecified ; but natwith/tanding the ſame, be 
the ſaid A. M. hath not appeared before us according ta ſuch 
ſummons : We therefore having duly examined into the matter 
of the ſaid complaint, and the truth thereof having been fully 
proved befare us upon oath, do diſcharge, &c. 


day 


I. Complaint to two juſtices of the maſter againſt 
bis appreance; on che 20 G6. : l © © 


Weſtmorland. . II E complaint and information of A. M. 

1a the [aid county, huſhand- 
man, taken and made on oath b, efore US —— two of bis ma- 
Js juſtices of the peace in and for the ſaid county, the 
day of ——— ho ſaith, that A. P. apprentice by indenture to 
him the {aid A. M. hath in the ſervice of his appregticeſbip been 
guilty f ſeveral miſdemeanors, miſcarriages, and ill behaviour, 


wy him the JE. A. M. and particulary [as the cal 
ſhall be.] 


A: . 


Before us, 
XP. 
XN. F- 


K. Warrant 


FR 


Apprentices. 


K. Warrant for a diſorderly apprentice, by two 
Juſtices; on the aforeſaid complaint, by the 
20 G. 2. c. 19. f. 4. | - 


Weſtmorland. f To the conſtable of 
4 | 
TXT HEREAS bath hath been made before usr 
8 two of his majefly's juſtices of the peace in and for the 
faid county, by A. M. of in the ſaid county, huſband- 


man, that A. P. apprentice to the ſaid A. M. hath committed 


divers miſdemeanors againſt the ſaid A. M. his maſter, and 
particularly [as the caſe ſhall be]: Theſe are therefore to re- 
guire you forthwith to apprehend the ſaid A. P. and bring him 
before us, to anſwer unto the ſaid complaint, and to be dealt 
with according to law : And you are to give notice to the ſaid 
A. M. that he appear before us at the ſame time, to make good 
the faid complaint, Given under our hands and ſeals, &c. 


L. Commitment of an apprentice to the houſe of 
correction, on complaint of his maſter, by 
two juſtices; on the 20 G. 2. c. 19. J. 4. 


To the conſtable of in the ſaid 
county, and to the keeper of the houſe | 
of correction at in the ſaid 
county, 


W HERE AS complaint hath been made before us == 
two of his majeſiy s juſtices of the peace in and for the 
faid county, upon the oath of A. M. of in the ſaid 
county, huſbandman, that A. P. apprentice of the ſaid A. M. 
bath committed divers miſdemeanors againſt him the ſaid A. M. 
his maſter, and particularly [as the caſe ſhall be]: And 
whereas upon examination thereof, and upon hearing the alle- 
gations of both parties, having come before us for that purpoſes 
and upon due conſideration had thereof, he the ſaid A. P. is and 
Stands convicted before us of the ſaid offence : We do therefore 
hereby command you the ſaid conſtable, to take and convey the 
faid A. P. to the ſaid houſe 4. uw and ta deliver him to 
the ſaid keeper thereof, together with this warrant : And we de 


Weſtmorland, 


hereby command you the ſaid keeper of the ſaid houſe of cor- 


reclion, to receive the ſaid H. P. into your cuſtody in the ſaid 
houſe of correction, there io remain and be correfted, and beli 


to hard labour for the ſpace of Given under our hand. 
and ſeals the — day, &c. | 


M, Diſcharge 


ſhip, to wit, 


Apprentices. 


M. Diſcharge of an apprentice by two juſtices, on 
complaint of the maſter; by 20 G. 2. c. 19. 


fe 4. 


Weſtmorland. W HEREAS complaint, &c. (as in 


We do there- 


the laſt precedent) 


fore by theſe preſents diſcharge the ſaid A. P. from his appren- 


ticeſhip to the ſaid A. M. any thing in any indenture or inden- 
tures of apprenticeſhip betwixt them, or otherwiſe, ta the con- 
trary notwithſtanding. Given, &c. 


N. Aſſignment of an apprentice. 


O all to whom theſe preſents ſhall come : I A. M. of 
— ſend greeting. Whereas my apprentice A. P. 
hath divers years yet to come and unexpired of his apprentice- 
- whole years from the ——— day of 
ou laſt paſt, as by his indenture of apprenticeſhip to 
me ſealed doth appear; Now know ye, that I the ſaid A. M. 
for divers good cauſes and conſiderations me hereunto moving, 
have given, granted, aſſigned, and ſet over, and by theſe pre- 
ſents do fully and abſolutely give, grant, aſſign, and ſet over, 
unto A. 8. of — all ſuch right, title, duty, term of years 
to come, ſervice, and demand whatſoever, which I the ſaid 
A. M. have in or to the ſaid A. P. or which I may or ought 
io have in him by force and virtue of the ſaid indenture of ap- 
prenticeſpip. And moreover, I the ſaid A. M. do by theſe pre- 


ſents covenant, promiſe, and agree to and with the ſaid A. S. 
bis executors and adminiftrators, that notwith/tanding any thing 
' by me the ſaid A. M. to be done to the contrary, the ſaid A. P. 


hall, during the ſaid term of ——— years, well and truly ſerve 
the ſaid A. S. as his maſter, and his commandments lawful and 


honeſt ſhall do, and from his ſervice ſhall not abſent himſelf du- 


ring the ſaid term. Provided, that the ſaid A. S. ſhall well 


intreat and uſe him the ſaid A. P. and him the ſaid A. P. in 
the craft, miſtery, and occupation of a —— which he the ſaid 
A. S. now uſeth, after the beſt manner that he can or may, 
ſhall teach, inſtruct, and inform, or cauſe to be taught, in- 
firufed, and informed, as much as thereunto belongeth, or in 
any wiſe appertaineth, and fhall alſo during the ſaid term find 
and allow unto the ſaid A. P. ſufficient meat, drink, apparel, 
waſhing, lodging, and all other things needful or meet for an 
apprentice, In witneſs, Sc. 


Approver- 
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Approver. 


N approver ( probator) is a perſon indicted of treaſon 


or felony, and in- priſon for the ſame, who upon his 
arraignment, before any plea pleaded, doth confeſs the in- 
dictment, and takes a corporal oath to reveal all treaſons 
and felonies that he knoweth of, and therefore prays a 
coroner, before whom he is to enter his appeal or accuſa— 
tion, againſt thoſe that are partners in the crime contained 
in the indictment. 3 Inſt. 129. 

This accuſation of himſelf, and oath, makes his accu- 
ſation of another perſon of the ſame crime, to amount to 

an indictment; and if his partners are convicted, he ſhall 
have his pardon of courſe. 3 It. 129, 130. 

But juſtices of the peace cannot take cognizance here- 
of, becauſe they have no authority by their commiſſion to 
aſſign a coroner. 3 Luft. 130. 

And beſides, as it is in the diſcretion of the court, whe- 
ther they will ſuffer one to be an approver, this method of 
late hath been ſeldom practiſed : And in many caſes we 
have what ſeems to amount to the fame, by ſtatute ; where 
pardon is aſſured to offenders, on diſcovering and convict- 
ing their accomplices. 


= 


Arbitration. See Award. 
Army. See Soldiers and Yilitta. 
Arrack. See Exciſe. 


Arraignment. 


V HEN an offender comes into court, or is brought 


in by proceſs, ſometimes of capias, and ſometimes 
of habeas corpus directed to the gaoler of another priſon ; 
the firſt thing that oligo thereupon, 1s his arraignment. 
216. 
Now arraignment is nothing elſe but the calling the 
offender to the bar of the rt, to anſwer the matter 
charged upon him. 2 11. H. 216, 


And 
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Arraignment. 


And the word in Latin (lord Hale ſaith) is no other than 


ad rationem ponere, and in French ad reſon, or abbreviated 


a reſn ; for as the ancient word diſrain or derayn imports 
in Latin 4//rationare, to diſprove or evince the contrary of 
any thing that is or may be affirmed, fo arraigne is ad ra- 
tionem ponere, to call to account or anſwer. 2 H. H. 216. 
And this perbaps may be ſufficient to ſnew the meaning 
of the word, altho' not to declare its derivation; for it 
ſee meth to have flowed unto the French tongue, from its 
common origin with the Greek; of which we ſhall have 
little doubt, when we conſider the verbs eyeprve, x frm, 
and alſo c«yopeveiy, as they are uſed in the claſſical remains 
of that language, and compare them with the terms ar- 
raigne, adraigne, diſrayn, derayne. 

The priſoner on his arraignment, tho? under an india- 
ment of the higheſt crime, muſt be brought to the bar 
without irons and all manner of ſhackles or bonds, un- 
leſs there be a danger of eſcape, and then he may be 
brought with irons. 2 H. H. 219. 

Alto there is no neceſlity that a priſoner, at the time of 


his arraignment, hold up his hand at the bar, or be com- 


manded fo to do; for this is only a ceremony for making 
known the perſon of the offender to the court; and if he 
anſwers that he 1s tne ſame perſon, it is all one. 2 Haw. 


308. 


only, and not in civil cafes. ; 
The word arre/t is the ſame, with very little variation, 
in the Engliſh, French, German, Belgic, and other lan- 
guages of the weſtern empire, heretofore ſubject to the 
oman power ; and probably may have been derived unto 
us thro* the channels both of France and Saxony : the 
French arręſter ſignifieth to ſtop or ſtay; and the Saxon 
reftan, to reſt ; and both perhaps have ſprung from the 
italian arreſto, and that from the well known Latin verb 

ſia, to ſtand, 
And, in law, an arreſt doth ſignify the reſtraint of a 
man's perſon, depriving bim of his own will and liberty, 
| and 


F* HIS is to be underſtood of arreſts in criminal caſes Arteſt, what. 
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iv and binding him to become obedient to the will 'of the E 
5 law : And it may be called the beginning of impriſonment, 1 to 
* Lamb. 93. = th 
1 Concerning which I will ſhew, | = 
* „ 
1 IJ. Who may or may not be arreſted. Ss i 
L, I TI. For what cauſes of ſuſpicion an arreſt may be. ö 1 
* III. By whom the arreſt ſhall be made. s as 
8 V. The manner of an arreſt. I w 
1 V. What is to be done after the arreſt. | oo 
1 J. Who may or may not be arreſted. ; | 
14 Privilege of par- I. Generally, a member of parliament ſhall have the fel 
1 liament. privilege of parliament for himſelf and his ſervanrs to be | dot 
1 freed from arreſts: but for treaſon, felony, and breach ] 
| i of the peace there can be no privilege. 4 In. 24, 25. ; fen 
1 Peers and bodies 2+ In Caſes of peers and corporations, the proceſs is a - liab 
bl corporate, diſtringas, for they cannot be arreſted. 3 Salk. 46. f him 
1 Perſons charged 3. In the caſe of K. and JYoodbam, H. 2 C. 2. upon ( 
7 in execution, A motion for an information againſt the defendant, who an 
[if was a juſtice of the peace; it was held, that a perſon in W oth: 
4 execution in the king's bench may be there charged crimi- WM rep 
1 nally by a juſtice of the peace's warrant : but that no ſuch ( 
„ Juſtice can take a priſoner of this court out of the cu- wit] 
pM ſtody of the court, and ſend him to the county gaol. Str, BW 76. 
. Inchurchyards, 4. None ſhall arreſt prieſts or their clerks, or other per- F 
5 ſons of holy church, whilſt they attend to divine ſervice, and 
1 in churches, churchyards, or other places dedicated to God; indie 
on pain of impriſonment and ranſom at the king's will, 1 of tl 
and he ſhall alſo make gree to the parties arreſted. 50 Ed. B 
15. abo 
Ga Sundays, 5. Alſo a warrant executed againſt any perſon whatſo- ſuch 
: ever, on the Lord's day, is void ; and the perſons ſerving of hy 
| the ſame ſhall ſuffer damages, as if they had done the ſame 
14 without warrant; except in caſes of treaſon, felony, and 
„ breach of the peace. 29 C. 2. c. 7. þ. 6. 
„ | T, 
uf IT. For what cauſes of ſuſpicion an arreſt may be. ; "0 
Wo, : ; urt 
4h Suſpic ion. By the ſtatute of 34 Ed. 3. c. 1. Power is given to the conſt 
bl. 3 juſtices of the peace, to arreſt all thoſe whom they find by rant 
5 indictment, or by ſaſpicion, and to put them in priſon. 25 
9 q 1 And | comn 
1 ; : 
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Arreſt. 95 


And the cauſes of ſuſpicion, which are generally agreed Cauſes of ſuſpi- 
to juſtify the arreſt of an innocent perſon for felony, are den. 


theſe that follow: 


(1) The common fame of the country; but it ſeems, Common fame, 
that it ought to appear upon evidence, in an action brought 
for ſuch arreſt, that ſuch fame had ſome probable ground. 
2 Haw. 76. | 

(2) The being found in ſuch circumſtances, as induce oi cumſtances of 
a ſtrong preſumption of guilt; as coming out of a houſe guilt, 
wherein murder hath been committed, with a bloody knife 
in one's hand; or being found in poſſeſſion of any part of 
goods ſtolen, without being able to give a probable account 
of coming honeſtly by them. 2 Haw. 76. | 

(3) The behaving one's ſelf in ſuch a manner as be- Pnght. 
trays a conſciouſneſs of guilt ; as where a man accuſed of 
felony, on hearing that a warrant is taken out againſt him, 
doth abſcond. 2 Haw. 76. . 

But the party who flies from an arreſt for a capital of- 
fence, is not thereby guilty of a capital offence, but only 
liable to forfeit his goods, when ſuch flight is found againſt 
him. 2 Haw. 122. 

(4) The being found in company with one known to be Ei company. 
an offender, at the time of the offence, or generally at 
other times keeping company with perſons of ſcandalous Y 
reputation. 2 Haw. 76. 2 Inſt. 52. | 

(5) The living an idle, vagrant, and diſorderly life, Living idle, 
without having any viſible means to ſupport it. 2 Haw. 
76. 
6) The being purſued by hue and cry. 2 Haw. 76. Hue and cry. 
For if a felony is done, and one is purſued upon hue 
and cry, that is not of ill fame, ſuſpicious, unknown, nor 
indicted ; he may be attached and impriſoned by the law 
of the land. 2 Inſt. 52. L 

But generally, no ſuch cauſe of ſuſpicion, as any of the yypere no crime 
above mentioned, will juſtify an arreſt, where in truth no is committed. 
ſuch crime hath been committed; unleſs it be in the caſe 
of hue and cry. 2 Haw. 76.- 


LI. By whom the arreſt ſhall be made. 


I. In criminal caſes, a perſon may be apprehended and Arreſt without 
reſtrained of his liberty, not only by proceſs out of ſome W 
court, or warrant from a magiſtrate, but frequently by a 
conſtable, watchman, or private perſon, without any war- 
rant or precept. 

% Thus all perſons, who are preſent when a felony is By private per- 
committed, or a dangerous wound given, are bound to ap- ſons, 


prehend 


„ — 
— 
" — 


96 | an 
prehend the offender, on pain of being fined and impri- 
ſoned for their neglect. 2 Haw. 74. 

Alfo, every private perſon is bound to aſſiſt an officer 
demianding his help, for the taking of a felon, or the ſup- 
piefling of an affray. 2 Haw. 75. 

A ſo by the vagrant act of 17 G. 2. Every private per- 
ſon may apprehend beggars and vagrants. 

3. Alio, a watchman may arreſt a night walker, with- 
out any warrant from a magiſtrate. 2 Lit. 52. 

4. In like manner, a conſtable may ex officio arreſt a 
breaker of the peace in his view, and keep him in his 
houſe, or in the ocks, till he can bring him before a juſ- 
H 587. 

Or any perſon whatſoever, if an affray be made to the 
breach of the king's peace, may without any warrant 
from a magiſtrate, reſ:rain any of the offenders, to the 
end the King's peace may be kept; but after the affray is 
ended, they cannot be arreſted without an expreis warrant. 
2 In. 52. 

Arreſt with war- b. So much concerning an arreſt without a warrant ; 
hp i next follows arreſting with tuch warrant. | 

By the ſheriff or 7- The Warrant is ordinarily directed to the ſneriff or 
cvaltabie, conſtable, and they are indictavle, and Atzen thereupon 
to a fine and impriſonment, if they neglect or refuſe it. 


1H. H. 581. | 


By watchmen. - 


By conſtables. 


By any perſon 
whatſoever, 


Sheriff may de- 8. If it be directed to the ſneriff, he may command his 
* bailiff, under ſheriff, or other ſworn and known officer, 


to ſerve it, without writing any precept. But if he will 
+ ee another man, - that 1s no ſuch officer, to ſerve 
„ he muſt give him a written 1 otherwiſe falte 
+ news will lie, Lamb. 89. | 
Others cannot But every other perſon to whom it is directed, muſt 
depute. perſonally exccute it; yet it ſeems, that any one may laws 


fully aſſiſt him. 2 Him. 86. 


Where a confta- 10. If a warrant be generally directed to all conſtables, 
ble may execute no one can exccute it out of his own precin& ; for in ſuch 
pes jog ſe jt hal! be ta! ſpectively to each of th '1thin 
own diftrics, Cale it ſhal: be taken reſpectively to each of them wi 
their ſeveral diſtricts, and not to one of them to execute 
it within the diſtrict of another; but if it be directed to a 
particular conſtable (Mr. Hawking ſays, to a particular 
conſtable by name), he may execute it any where within 
the juriſdiction of the juſtice, but is not compellable to 
execute it out of his own e Lord Raym. 5 40. 


81 2 H. H. 110. 2 ha Bb. 


& dP it 
. The juſtice that iſſzes the warrant, may direct 1 


EXECULE. to a private perſon if he pleaſeth, and it is good; but he 
| 7 | e 
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is not compellable to execute it, unleſs ke be a proper of- 

ficer. 1 H. H. 581. 

12. But by the juſtices oath, the warrant ought not 

Z be directed to the Preys but to ſome indifferent perſon, directed to the —_ 

ST to execute it. party. Th 
13. fs warrant is directed to two or more jointly, u here directed 1 

yet any one of them alone may execute it. Dalt. to two jointly, 


e. 169. 
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IV. The manner of an arreſt. 


1. The officer to whom a warrant is directed and deli- To be gone about 
vered, ought with. all ſpeed and ſecrecy to find out the immediately. 
party, and then to execute the warrant. Dalt. c. 169. 

2. It is certainly an offence of a very high nature, to Oppoſing the ex- 
oppoſe one who lawfully endeavours to arreſt another for cution. Jil 
treaſon or felony: And it ſeems, that the perſon who ſo es” 1808 
oppoſes an arreſt for treaſon, whereof he knows the party : 4 4 

to have been guilty, is thereby guilty of the treaſon ; and _ 3M 
that he who ſo oppoſes an arreſt for felony, is an acceflary ' F488 
to the felony. 2 Haw. 121. 


An arreſt in the night is good, both at the ſuit of the Arreſting in the 


r i king and of the ſubject ; elle the party may eſcape, night. 11 
1 I 9 Co. 66. | 19 
7 |, - 4. Bythe24@. 2. <. 55. Conftables and others may, Arreſting in an- 1 
aon having the warrant indorſed by a juſtice in another other county. Rang 
iS | county, into which an offender ſhall have eſcaped, arreſt 1 
5 | an offender in ſuch other county, and carry him before | £408 
IN! the juſtice who indorſed the warrant, or ſome other juſ- 190 
be | tice or juſtices of ſuch other county, if the offence is 4 

ft bailable, to find bail ; or elſe ſhall carry him back again : 

before a juſtice in the county from whence the warrant | 
10 did firſt iſſue. 11 
N 5. A private perſon cannot ra:ſe power to arreſt or de- Takine the 1 
tain a felon. 1 H. H. 601. power of the [140 


But any juſtice, or the ſheriff, may take of the county " M00 1 


oy any number that he ſhall think meet, to purſue, arreſt, 11 
ch and impriſon traitors, murderers, robbers, and other fe. 0 
un lons ; or ſuch as do break, or go about to break, or di- 1 
te ut the king's peace: and every man being required, Ph. 
1 ought to aſſiſt and aid them, on pain of fine and impri- 16003 
lar lonment. Dalt. c. 171. 1004 
os But it is not juſtifiable for a juſtice, ſheriff, or other of- Wl] 
to ficer, to aſſemble the poſe cemitatus, or raiſe a power or | Wt 
b, _ alſembly of people, upon their own e without juſt 
cauſe, Palit. c. 171. 
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Brebkiog open 
doors, 
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But where a juſtice, ſheriff or other officer, is enabled 
to take the power of the .county, it ſeemeth they may 
command and ought to have the aid and attendance of all 
knights, gentlemen, yeomen, huſbandmen, labourers, 
tradeſmen, ſervants, and apprentices, and of all other 
perſons being above the age of fifteen years, and able to 


travel. Dalt. c. 171. Becauſe, by the ſtatute of Wi in- 


cheſter, all of that age are bound to kave harneſs. 

But women, eccleſiaſtical perſons, and ſuch as be de- 
crepit, or diſeaſed, ſhall not be * to attend them. 
Dalt. c. 171. 

And in ſuch caſe it is referred to the a of the 
Juſtice, ſheriff, or other officer, what number they will have 
to attend on * and how and after what manner they 


| ſhall be armed or otherwiſe furniſhed. Dall. c. 171. 


6. As to the caſe of breaking open doors, in order to 
apprehend offenders, it is to be obſerved, that the law 


doth never allow of ſuch extremities, but in caſes of ne- 


ceſſity; and therefore, that no one can juſtify the breaking 
open another's door to make an arreſt, unleſs he firſt 
ſignify to thoſe in the houſe the cauſe of his coming, and 
requeſt them to give him admittance. 2 Haw. 86. 

But where a perſon authorized to arreſt another, who 
is ſheltered in a houſe, is denied quietly to enter into it, 
in order to take him ; it ſeems generally to be agreed, that 
he may juſtify breaking open the doors in the following 
Inſtances : 

(1) Upon a capias grounded on an indictment for any 
crime whatſoever ; or upon any capias from the chancery 
or king's bench, to compel a man to find ſureties for the 
peace or good behaviour. 2 Haw. 86. | 

(2) When one known to have committed a treaſon ot 
felony, or to have given another a dangerous wound, is 
purſued either with or without a warrant, by a conſtable 
or private perſon ; but where one lies under a probable 
ſuſpicion only, and is not indicted, it ſeems the better 
opinion at this day (Mr. Hawkins ſays) that no one can 
Juſtify the breaking open doors in order to apprehend him : 
(And this opinion he founds on Coke's 4 Inſt. 177. and 


Hlale y pleas of the crown 91.) 2 Haw. 87. 


But Lord Hale, in his hiſtory of the pleas of the crown, 


ſays, that upon a warrant for probable cauſe of ſuſpicion - 
of felony, the perſon to whom ſuch warrant is directed, 


may break open doors to take the perſon ſuſpected, if up- 


on demand he will not ſurrender himſelf, as well as if 


there had been an expreſs and poſitive charge againſt him; 
and ſo (he ſays) hath the common practice obtained, not- 
withſtanding 
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take them, 1 Haw, 137. 2 H. av. 87. 
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withſtanding the contrary opinion of lord Cote: for in 
ſuch caſe the proceſs is for the king, and therefore a 
non omittas is implied. 1 H. H. 580, 583. 2 H. H. 
117. | 


And as he may break open ſuch perſon's own houſe, fo 


much more may he break open the houſe of another to 


take him; for ſo the ſheriff may do upon a civil proceſs ; 


But then he muſt at his peril ſee that the felon be there ; 
for if the felon be not there, he is a treſpaſſer to the 
ſtranger whoſe houſe it is. 2 H. H. 117. 

But it ſeems that he that arreſts as a private man barely 


upon ſuſpicion of felony, cannot juſtify the breaking open 


of doors to arreſt the party ſuſpected, but he doth it at his 
peril, that is, if in truth he be a felon, then it is juſtifiable, 
but if he be innocent, but upon a reaſonable cauſe ſuſpect- 
ed, it is not juſtifiable, 1 H. H. 82. 

But a conffable in ſuch caſe may juſtify, and the reaſon of 


the difference is this: becauſe that in the former caſe it 


is but a thing permitted to private perſons to arreſt for 
ſuſpicion, and they are not puniſhable if they omit it ; 
and therefore they cannot break open doors ; but in caſe 
of a conſtable he is puniſhable if he omit it upon com- 
plaint. 2 H. Z5 92. 

(3) Upon a warrant from a juſtice of the peace, to find 
ſureties for the peace or good behaviour. 2 Haw. 86. 
H. , 3 1 A 1th 

And in general, Mr. Dalton ſays, an officer upon an 
warrant from a juſtice, either for the peace or good beha- 
viour, or in any caſe where the king is party, may by 
force break open a man's houſe, to arreſt the offender, 
Dalt. c. 169. | 


(4) On a warrant to ſearch for ſtolen goods, the doors 


may be broken open, if the goods are there ; and if the 


are not there, the conſtable ſeems indemnified, but he that 


made the ſuggeſtion, is puniſhable, 2 H. H. 151. 
(5) Where forcible entry. or detainer is found by inqui- 


ſition before juſtices of the peace, or appears on their 


view. 2 Haw. 86. 
9 On a capias utlagatum, or capias -pro fine. 2 Haw, 
(7) On the warrant of a juſtice of the peace for the le- 
vying of a forfeiture, in execution of a judgment, or con- 
viction for it, grounded on any ſtatute, which gives the 
whole or any part of ſuch forfeiture to the king. 2 Haw. 86. 

(8) Where an affray is made in a houle, in the view or 
hearing of the conſtable, he may break open the doors to 


(9) If 
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(9) If there be diſorderly drinking or noiſe in a houſe, 
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ml at an unſeaſonable time of night, eſpecially in inns, ta- k 
1 verns, or alehouſes, the conſtable or his watch, demanding b 
x entrance, and being refuſed, may break open the doors, ft 
1 to ſee and ſuppreſs the diſorder. 2 H. H. 95. 6 
1 (10) Wherever a perſon is lawfully arreſted for an Y "7 
| cauſe, and afterwards eſcapes, and ſhelters himſelf in an Y ſe 
; houſe. 2 Haw, 87. = © 
(11) But upon a general warrant, without expreſſing 3 Ki 
any felony or treaſon, or ſurety of the peace, the officer la 
cannot break open a door. 1 H. H. 584. oy 
(12) Neither ought doors to be broken open to take a | 
perſon, who is required to take certain oaths by virtue of a | 
a ſtatute, becauſe in ſuch caſe the warrant is not ground- T 
ed on a precedent offence. 2 Haw. 87. 12 Co. 131. J ſu; 
(13) In a civil ſuit ; the officer cannot juſtify the break- " 737 
ing open an outward door or window in order to execute He 
proceſs. If he doth he is a treſpaſſer. But if he findeth off 
the outward. door open, and entereth that way, or if the ot! 
door be opened. to him from within, and he entreth, he 
may break open inward doors if he findeth that neceſſary fly 
3 in order to execute his proceſs. Fo. 319. 8 
1 For a man's houſe is his caſtle, for ſafety and repoſe to ril, 
| himſelf and family; but if a ſtranger, who is not of the fel 
i family, upon a purſuit taketh refuge in the houſe of an- 1 
it other, this rule doth not extend to him, it is not his tak 
bi caſtle, he cannot claim the benefit of ſanctuary therein. 2 
1 Foſt. 320. | : 
M! And it is always to be remembred,. that this rule muſt ww 
is be confined to the caſe of arreſts upon proceſs in civil he 
181 ſuits only, For where a felony hath been committed, or 2 4 
I a dangerous wound given, or even where a miniſter of , ; 
1 juſtice cometh armed with proceſs founded on a breach of 12 5 
1 the peace; the party's own houſe is no ſanctuary for him: 5 | 
it in theſe caſes, the juſtice which is due to the publick muſt tho 
1 ſuperſede every pretence of private inconvenience. id. RY 
41 (14) Finally, in all theſe caſes, if an officer, to ſerve of f 
U any warrant, enters into a houſe, the doors being open, F 
* | and then the doors are locked upon him, he may break TP 
1 . | them open in order to regain his liberty. 2 Haro. 87. 1 
"oh | Killing in the 7. If there be a warrant againft a perſon, for a treſpaſs py 15 
WW arreſt or purſuit. or breach of the peace, and he flies and will not yield to = 
N | the arreſt, or being taken makes his eſcape; if the officer q 5 
1 kills him it is murder, 2 H. II. 1 17. | 
1 | But if ſuch perſon, either upon the at ttempt to arreſt, or CO 
hl „ after the arreſt, aſſault the officer, to the intent to make 2 H. 
Wi. his eſcape Fa him, and the officer ſtanding upon his gage ance 
|: 2 ; | IIS 
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kills him, this is no felony; for he is not bound to Zo 
back to the wall, as in common caſes of ſe defendendo, for 
the law is his protection. 2 H. H. 118. 

But where a warrant iſſueth againſt a perſon for felony, 

and either before arreſt, or after, he flies and defends him- 

ſelf with ſtones or weapons, ſo that the officer muſt give 
over his purſuit, or otherwiſe cannot take him without 
killing him, if he kill him it is no felony. And the ſame 
law is, for a conſtable that doth it by virtue of his office, 
or on hue and cry. 2 H. H. 118. 

But then there muſt be theſe cautions : 1. He muſt be 


a lawful officer; or there muſt be a lawful warrant. 2 


The party ought to have notice of the reaſon of the pur- 
ſuit, namely, becauſe a warrant is againſt him. 3. It 
muſt be a caſe of neceſſity, and that not ſuch a neceſſity 
as in the former caſe, where an afſault is made upon the 
officer; but this is the neceffty, namely, that he cannot 


otherwiſe be taken. 2 H. H. 119. 


But tho' a private perſon may arreſt a felon ; and if he 
fly ſo as he cannot be taken without he be killed, it is 
excuſable in this caſe for the neceſſity; yet it is at his pe- 
ril, that the party be a felon; for if he be innocent of the 
felony, the killing (at leaſt before the arreſt) ſeems at leaſt 
manſlaughter ; for an innocent perſon is not bound to 
take notice of a private perſon's ſuſpicion. 2 


119. 


8. A perſon ſworn and commonly knewn, and acting wypether the 
within his own precinct, need not fhew his warrant; but conſtable need 


he ought to acquaint the party with the ſubſtance of it. 
2 Haw. 85. 


And an officer giveth ſufficient notice what he is, when 


he ſaith to the party, I arreſt you in the king's name; and 


in ſuch caſe, the party at his peril ought to obey him, 
tho he knoweth him not to be an officer ; ; and if he have 
no lawful warrant, the party grieved may have his action 
of falſe impriſonment. Dat. c. 169 

But the learned editor of Hale's hiftory obſerves here- 
upon, that the books referred to intend the general war- 
rant conſtituting ſuch perſon an officer, as a bailiff, or the 
like, in a civil action; ; tho' it may be otherwiſe in caſe of 
felony, becauſe in ſuch caſe a private perſon may arrelt 
a felon without any warrant at all. 2 H. H. 116. 

But if he acts out of his precinct, or is not ſworn and 
commonly known, he muſt ſhew his warrant if demanded. 
2 Haw. 85, 86. Otherwiſe the party may make reſiſt- 
ance, and needs not to obey it. Dall. c. 169. 

| H 3 | But 
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But if the conſtable has no warrant, but doth it by 
virtue of his office, as conſtable, it is ſufficient to notify 
that he is conſtable, or that he arreſts in the king's name, 

But in the caſe of a warrant of diſtreſs, iſſued by a 
juſtice of the peace, for the levying a pecuniary forfeiture 
or ſum of money, it is ſpecially provided by the ſtatute of 
the 27 G. 2. c. 20. that the officer executing the ſame, 
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a ſhall, if required, ſhew his warrant to the perſon whoſe 
| goods are diſtrained, and ſhall ſuffer a copy thereof to be 
| taken. 
No tereſt by 9. If the conſtable come unto the party, and require him 
Words. 


to go before the juſtice, this is no arreſt nor impriſonment. 
Dalt. c. 170. | 
For bare words will not make an arreſt without laying 
hold on the perſon, 1 Salk. 79. 2 Haw. 129. | 
Retaling after 1o. It bath been holden, that if a conſtable, after he 
arreſt. hath arreſted the party by force of a warrant, ſuffer him to 
go at large, upon his promiſe to come again and find ſure- 
ties, he cannot afterwards arreſt him by force of the ſame 
warrant: However if the party return, and put himſelf 
again under the cuſtody of the conſtable, it ſeems that it 
may be probably argued, that the conſtable may lawfully 
detain him, and bring him before the juſtice, in purſuance 
of ſuch warrant ; but in this the law doth not ſeem to be 
clearly ſettled. 2 "Haw. 81. 
But if the party arreſted do eſcape, the officer upon freſh 
ſuit may take him again and again, ſo often as he eſcapeth, 
altho' he were out of view, or that he ſhall fly into ano- 
ther town or _ Dalt. c. 169. 


J. What is to be done after the arreſt. 


By a private When a private perſon hath arreſted a felon, or one 
perſons ſuſpeRed of felony, he may detain him in cuſtody till he 
can reaſonably diſmiſs himſelf of him ; but with as much 
ſpeed as conveniently he can, he may do any of theſe three 
things : 
(1) He may carry him to the common gaol ; but that 
is now rarely done. 1 H. H. 589. 2 H. H. 77. 
(2) He may deliver him to the conſtable, who may 
either carry him to gaol, or to a juſtice of the peace. 
1 H. H. 589. | 
(3) He may carry him immediately to a juſtice of the 
peace. 1 H. H. 589. 
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2. If the conſtable, or his watch, hath arreſted affrayers, By a watchman, 
or perſons drinking in an alehouſe diſorderly at an unſea- 
ſonable time of night, he may put the perſons in the 


ſtocks, or in a priſon if there be one in the vill, till the 


heat of their paſſion or intemperance is over, tho' he de- 


liver them afterwards ; or till he can bring them before a 


juſtice. 2 H. H. 95. | 

3. If the arreſt is by virtue of a warrant, when the of- By an officer by 
ficer hath made the arreſt, he is forthwith to bring the par- Warrant. 
ty, according to the direction of the warrant : If it be to 
bring the party before the juſtice who granted the warrant 
ſpecially, then the officer is bound to bring him before the 
ſame juftice ; but if the warrant be to bring him before 
any juſtice of the county, then it is in the election of the 
officer, to bring him before what juſtice he thinks fit, and 
not in the election of the priſoner. 1 H. H. 582. 
2 T. | 1 

But if the time be unſeaſonable, as in or near the night, 
whereby he cannot attend the juſtice, or if there be dan- 
ger of a preſent reſcue, or if the party be ſick, he may 
ſecure him in the ſtocks, or in an houſe, till the next 
day, or ſuch time as it may be reaſonable to bring him. 


2 H. H. 120. 


And when he hath brought him to the juſtice, yet he 
is in Jaw ſtill in his cuſtody, till the juſtice diſcharge, or 


| bail, or commit him. 2 H. H. 120. | 
4. But it is ſaid, the conſtable is not obliged toreturn the Returning the 


warrant itſelf, but may keep it for his own juſtification, in warrant. 
caſe he ſhould be queſtioned for what he had done; but 

only to return what he has done upon it. Lord Raym, 

1196. 

4 And this ſeems to be implied in the ſtatute of the conſtable in- 
24 C. 2. c. 44. which enacteth, that no action ſhall be demaifies. 
brought againſt any conſtable or other officer, or perſon 
acting by his order, and in his aid, for any thing done in 
obedience to the warrant of a juſtice of the peace, until 
demand hath been made, or left at the uſual place of his 
abode, by the party, or by his attorney, in writing, ſigned 
by the party demanding the ſame, of the peruſal and copy 
of ſuch warrant, and the ſame hath been refuſed or neg- 
lected for fix days after ſuch demand: And if, after com- 
pliance therewith, any ſuch action ſhall be brought, with- 
out making the juſtice who ſigned the warrant defendant, 
on producing and proving ſuch warrant at the trial, the 
jury ſhall give their verdi& for the defendant. ſ. 6. And 
it is certain the conſtable cannot grant a peruſal or copy 


of the warrant, unleſs he hath it in his cuſtody. 
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Fee for arreſt. 


Arreſt. 


6. By an ancient ſtatute, 23 H. 6. c. 10. No ſheriff 
ſhall take for any arreſt, but 20 d. and the bailiff which 
maketh the arreſt 4 d. on pain of 40 J. half to the king, 
and half to him that will ſue in ſeſſions (or the courts 
above) and treble damages to the party injured, 
| Upon which ſtatute perhaps may be founded the cuſtom 
in many places, of giving 4 d. to the conſtable with the 
warrant, for his trouble in executing the ſame ; which in- 
deed at that time might be a reaſonable ſatisfaction ; for 
4 d. then was worth more than ten times the value of 4 d. 
now. Which decreaſe in the value of money, in this 
and many other caſes depending upon ancient ſtatutes, 
may ſeem to — ſome conſideration. 


The rewards for arreſting or * highway 
men and others, may be found under their reſpective 
titles. 


Aſſault and Battery. 


IJ. Aſſault, what. 

II. Battery, what. 

TIT. In what caſes they may be Juſified. 
. How punifoed. 


I. Aſault, what. 
SSAULT, aſſultus, from the French aſayler, is an 


attempt or offer, with force and violence, to do a 
corporal hurt to another; as by {ſtriking at him with or 
without a weapon: or preſenting a gun at him, at ſuch 
a diſtance to which the gun will carry; or pointing A 
'« <a at him, ſtanding within the reach of it ; or by 

olding up one's fiſt at him; or by any other ſuch like 
act, done in an angry, threatning manner, x Haw, 
133. | 

And from hence it clearly follows, that one charged 
with an aſſault and battery, may be found guilty of the 


aſſault, and yet acquitted of the battery: But every bat- 


tery includes an allault ; ; therefore on an indictment of 1 
| | fault 
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Aſſault and Battery. 105 
ſault and battery, in which the aſſault is ill laid, if the 
defendant be found guilty of the battery, it is ſufficient, 
1 Haw. 134. i 

Notwithſtanding the many ancient opinions to the con- 
trary, it ſeems agreed at this day, that no words whatſo- 
ever can amount to an aſſault. x Haw. 134. 
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IT. Battery, what. 


Battery (from the Saxon batte, a club, or beatan, to 
beat, from whence cometh alſo the word battle) ſeemeth to 
k | be, when any injury whatſoever, be it never ſo ſmall, 
is actually done to the perſon of a man, in an angry, or 
revengeful, or rude, or infolent manner, as by ſpitting in 


Jo | his face, or any way touching him in anger, or violently 
ve jiuſtling him out of the way, and the like. x Haw. 


Il. In what caſes they may be juſtified. 


A perſon may juſtify an aſſault, in defence of his perſon, 
or of his wife, or maſter, or parent, or child within age ; 
and even a wounding may be juſtified in defence of his per- 


ſon, but not of his poſſeſſions. 3 Salk. 46. 1 
Alſo if an officer having a lawful warrant lay hands on : = 
another to arreſt him, or if a parent in a reaſonable man- = 
ner chaſtiſe his child, a maſter his ſervant, a ſchoolmaſter | 1:08 
his ſcholar, a gaoler his priſoner, and even a huſband his | 1 4 
wife as ſome ſay ; or if one confine a friend who is mad, | : 1318 
and bind and beat him in ſuch a manner as is proper in = 
his circumſtances; or if a man force a ſword from one ' {0 
who offers to kill another therewith ; in all theſe cafes, | ' 4118 
and ſuch like, it is juſtifiable, x Haw. 130. Ml 
an Likewiſe a perſon may juſtify an aflault and battery 1148 
a of another, who doth menace or aſſault him, and attempt 5 = | 
or to beat him from his lawful watercourſe or highway. | | 9 
uch _ Pull. 4%; | . | | 9 
> 2 Likewiſe, if a perſon comes into my houſe, and will f Ih 
by not go out, I may juſtify laying hold of him, and turning 400 
ike him out. Nelſ. Aſſault. | : $448 
170. And where a man in his own defence beats another who | 4100 
hcſt aſſaults him, he may take advantage thereof, both 1 
ged upon an indictment, and upon an action; but with this 1 
rhe difference, that on an indictment he may give it in evi- i 
ate dence upon the plea of not guilty, but on an action he 
aſ- muſt plead it ſpecially, x Haw. 134. 
ult 
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Allaulc and Battery. 
IV. How pumifhed. 


There is no doubt but that the wrong-doer is ſubje& 
both to an action at the ſuit of the party, wherein he 
Mall render damages; and alſo to an indictment at the 
fuit of the king, wherein he ſhall be fined according to 
the heinouſneſs of the offence. 1 Haw. 134. 

And by 6 G. c. 23. J 11. Afﬀaulting in the ſtreet or 
highway, with intent to ſpoil peoples cloaths, and fo 
ſpoiling them, is felony and tranſportation. | 

And by 7 G. 2. c. 21. Aſſaulting with intent to rob, 
is alſo made felony and tranſportation. 

And by 9 Ann. c. 16. Aſſaulting a privy. counſellor in 
the execution of his office, is felony without benefit of 
clergy. 5 | | | 
A private aſſault is not inquirable in the leet, not being 
2 common nuſance, as all affrays are. 1 Haw. 135. 


Warrant for an aſſault. 
Weſtmorland. } To the conſtable of ———, 


HEREAS complaint hath been made before me J. P. 

efquire, one of his majeſty's juſtices of the peace in and 
for the ſaid county, upon the oath of A. I. of —— # the 
ſaid county, taylor, that A. O. of aforeſaid, butcher, 
aid on the day of violently aſſault and beat bim 
the ſaid A. I. at ——— aforeſaid in the county aforeſaid: 
T heſe are therefore in his ſaid majęſiy's name, to command you 
forthwith to apprehend the ſaid A. O. and to bring him before 
me to anſwer unto the ſaid complaint, and to be further dealt 
wit hal according to law. Given under my hand and ſeal the 
—— day of, &c. | 


Indictment for an aſſault. 


T H E jurors for our lord the king upon their oath preſent, 
that A. O. of in the ſaid county, butcher, on 
the day of in the year of the reign of 
at ———— aforeſaid in the county aforeſaid, in and 
upon A. I. taylor, then and there being in the peace of God and 


of our ſaid lord the king, with force and arms, an aſſault did 


make, and him the ſaid A. I. then and there did beat, wound, 
and evil intreat, and then and there to him other enormous 


things did, to the great damage and hurt of bim the ſaid gg 
4 "i 


| and 


dign 


Alault and Battery. 
and to the evil example of all others offending in the like kind, 


2 


dignity. 


and againſi the peace of our ſaid lord the king, his crown and 


; - a 8 Py aa. ad. att he to £. tot. ted Lt to. * — 
je 1 1 8 _- — . 


Alliſes, 
15 A SISE (aff) anciently ſignified in general, a 
court where the judges or aſſeſſors heard and de- 
termined cauſes ; and more particularly upon writs of aſ- 
/iſe brought before them, by ſuch as were wrongfully put 
out of their poſſeſſions. Which writs heretofore were very 
frequent; but now mens poſſeſſions are more eaſily reco- 
vered by ejectments, and the like. Vet ſtill the judges 
in their circuits have a commiſſion of aſſiſe, directed to 
themſelves and the clerk of aſſiſe, to take aſſiſes, and 

to do right upon ſuch writs. - | 

2. To which commiſſion of aſſiſe, four other commiſ- 

ſions are now ſuperadded ; to wit, 
(1) A commiſſion of general gaol delivery, directed to 


| the judges and the clerk of affize aſſociate; which gives 


them power to try every priſoner in the gaol, committed 
for any offence whatſoever, but none but priſoners in the 
gaol, | 


(2.) A commiſſion of oyer and terminer, directed to the 


judges, and many other gentlemen of the county; by 
which they are impowered to hear and determine treaſons, 
felonies, and other miſdemeanors, by whomſoever com- 
mitted, whether the perſons to be tried be in gaol or not in 
aol. 5 

: (3) a Commiſſion or writ of niſi prius, directed to the 
judges and clerk of aſſiſe, by which civil cauſes brought 
to iſſue in the courts above, are tried in the vacation by 
a jury of twelve men of the county where the cauſe of 
action ariſes z and on return of the verdict of the jury to 
the court above, the judges there give judgment. 

(4) A commiſſion of the peace in every county of their 
Circuit, 


3. By the precept for the general gaol delivery above! Sheriffs, juſtices, 
mentioned, the ſheriff is commanded to attend there in and others to at- 
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Aſſiſe, what. 


The circuit 
commiſſions. 


perſon, with his under-ſheriff ; and to give notice to all bend there. 


juſtices of the peace, mayors, coroners, eſcheaters, ſtew- 
ards, and alſo to all chief conſtables and bailiffs of hun- 
ar eds and liberties, that they be then and there in their 

Own 
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Conſtables pre · 
ſentment. 


Alliſes. 


own perſons with their rolls, records, indictments, and 
other remembrances, to do thoſe things which to their 
offices in that behalf appertain to be done. 

By virtue whereof, ail juſtices of the peace, mayors, 
and others abovementioned of that county where the 
judges have their aſſizes, are bound to be preſent ; and if 
they make default, without lawful impediment, the judges 
may ſet a fine upon them for their neglect. Cr. Circ. 4. 

4. Alſo, by ancient cuſtom (that is, by the common 
law of the land) before the coming of the judges, the 
high conſtables iſſue their warrants to the petty conſta- 
bles, to make preſentments of all crimes and offences cog- 
nizable at the aſſizes; to the intent (as it ſeemeth) that the 
judges thereby may have a general information and know- 
ledge, how the peace hath been kept : which preſentments 
being delivered to the high conſtables, are by them deli- 
vered into court, and make up part of the rolls, and other 


 remembrances abovementioned. 


Which ſaid warrants of the high conſtables perhaps 


may be beſt drawn upon the words of the commiſſion of 


oyer and terminer, which is the largeſt of all the five com- 


miſſions abovementioned : And then the form thereof may 
be thus ; | 


in the ſaid 


Weſtmorland, To the conſtable of 
Eaſt Ward. county. 


HES E are to require you the ſaid conſtable, in his ma- 
jeſiꝰs name, to make out a preſentment in writing of all 
treaſons, miſpriſions of treaſons, inſurrections, rebellions ; coun- 
terfeitings, clippings, waſhings, falſe coinings, and other falji- 
ties of the money of Great Britain, and of other kingdoms and 
dominions whatſoever ; and of all the mnrders, felonies, man- 


 flaughters, killings, burglaries, rapes of women, unlawful 


meetings and conventicles, unlawful uttering of words, aſſem- 
blies, miſpriſions, confederacies, falſe allegations, treſpaſſes, 
riots, routs, retentions, eſcapes, contempts, falſities, negli- 
gences, concealments, maintenance, oppreſſions, champerty, de- 
ceits, and all other evil doings, offences, and injuries whaiſo- 
ever; and alſo the acceſſaries of them; by whomſoever, and in 
what manner ſoever, done, committed or perpetrated, within 


your conftablewick. Which ſaid preſentment ſo made in writing 


as aforeſaid, and ſigned by you, you are to deliver to me at 


in the ſaid county, on — the day of ——— at 
the hour of: in the forenoon of the ſame day, that I may 
have the ſaid preſentment ready to be delivered to his ſaid ma- 
Jeſty*s juflices of cher and terminer and general gaol deli very 1 
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Alliſes. 


the next aſſiſes io be holden for the ſaid county. Herein fail 
you not, as you will anſwer the contrary at your peril. Given 
under my hand, the day f in the year of our 


Lord ——, 


— 


John Bowneſs, High Conſtable. 


Attachment. 


HIS word, as a law term, we have immediately 
from the French attacher, to tye, or make faſt. 

The Italian word is attacare; the Spaniſh attacar; and the 

Saxon tæcan, to take. 

It ſignifieth the taking of a man's body by command- 


ment of a writ or precept; and is properly grantable in 


caſes of contempts, againſt which for the moſt part all 
courts of record generally, but more eſpecially thoſe of 
Maſtminſter-Hall, and above all the court of king's bench, 
may proceed in a ſummary manner, according to their 
diſcretion, 2 Haw. 141. | | 

But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid 
that generally the ſeſſions have not a power to award an 
attachment; but the court ſaid, they would not determine 
how it would have been, if they had committed the 
perſon for contempt ; but the ordinary and proper method 


is, by indictment. Sef. Ca. V. 2. 176. 


Attainder, 


H E difference between a man attainted and convict- 
ed is, that a man is ſaid to be convicted before he 
hath judgment, as if a man be convicted by verdict or con- 
feſſion; and when he hath his judgment upon the verdict 
or confeſſion, then he is ſaid to be attainted. 1 1n/. 390. 
That is to ſay, his blood is become (attin@us) tainted, 
ſtained, or corrupted : inſomuch that by the common law, 
in caſes of treaſon or felony, his children or other kindred 
cannot inherit his eſtate, nor his wife claim her dower ; 
and the ſame cannot be reſtored or ſaved, but by act of 
parliament ; and therefore in divers inſtances, there is a 
ſpecial proviſion by act of parliament, that ſuch or ſuch 
| an 
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110 Attainder. 
an attainder ſhall not work corruption of blood, loſs of 
dower, nor diſheriſon of heirs. 


Attaint. | 


TTAINT is a writ that lieth, where a falſe ver- 

dict ina court of record, upon an iſſue joined by the 

parties, is given, 1 Inſt. 294, Which is treated of un- 
der title JU202S. 


— FFF * 


Attozney. 


Who, T. XN attorney is one who is appointed to do any thing, 
in the turn, ſtead, or place of another, 1 If. 51. 
2. No attorney or ſolicitor ſhall be capable to continue 
or be a juſtice of the peace, during ſuch time as he ſhall 
continue in the buſineſs and practice of an attorney or 
ſolicitor. 5 E. 2. c. 18. J. 2. | ; | 
2. No under-ſheriff, ſherif*s clerk, receiver, nor ſhe- 
cif; bailiff, ſhall be attorney in the king's courts, durin 
the time that he is in office with any ſuch ſheriff. 1 H. 


13 8 


peace not to act 
26 attorney « 


Under .ſheriff, 


Steward of a 4. No ſteward, bailiff, nor miniſter of lords of fran- 

franchiſe, Chiſes, which have return of writs, ſhall be attorney in 
any plea within the franchiſe or bailiwick, whereof he 
ſhall be officer. 4 H. 4. c. 19. : 

Recuſant, 5. No recuſant convict ſhall practiſe as an attorney or 
ſolicitor ; on pain of 100 1. half to the king, and half to 
him that ſhall ſue. 3 J. c. 5. /. 8. ; | 

Perſon convicted 6. If any perſon, who hath been convicted of forgery, 


of barratry, or perjury, or ſubornation of perjury, or common barratry, 
e practiſe as an attorney or ſolicitor ; he ſhall be tranſ- 
ported for ſeven years. 12 G. c. 29. /. 4. : 
To be bound for 7. No perſon ſhall act as attorney or ſolicitor, unleſs he 
5 years, ſhall have been bound for five years. 2 G. 2. c. 23. 
5,6 


Affidavit to be 1 8 


. And every perſon bound to ſerve as clerk to any 
mace thereof, 


attorney or ſolicitor, ſhall within three months cauſe an 
affidavit to be made of the actual execution of the con- 


tract; in which affidavit ſnall be ſpecified, the name of 


the 


Ar 
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filed 2 
ed at 
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years, 
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maſter 
Judge 
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the attorney or ſolicitor and of the perſon ſo bound, their 
places of abode, and the day of the date of ſuch con- 
tract: ſuch affidavit to be filed within the ſaid time, in 
the court where the attorney or ſolicitor is inrolled. 22 
G. 4. , 40. 3. 
But there is generally an indemnifying clauſe in ſome 
act every two or three years, for relief of perſons who 
have omitted to cauſe ſuch affidavits to be made and filed, 
provided they cauſe the ſame to be done within a time 
therein limited; which by the 7 G. 3. c. 31. was to be on 
or before Dec. 25. 1767. 1 
And no perſon ſo bound ſhall be admitted or inrolled an | 1 
attorney or ſolicitor, before ſuch affidavit ſo filed ſhall 
be produced and openly read in court. 22 G. 2. c. 46. il 
3 10 
7 - And ſuch clerk ſhall, during the whole time of ſer- AQual fervice 1 
vice ſpecified in the contract, continue and be actually for the whole 1 
employed by ſuch attorney or ſolicitor or his agent, in the 5 | iff 
proper buſineſs of an attorney or ſolicitor. 22 G. 2. 1 
c. 46. / 8. | 4 
Provided, that if the maſter ſhall die or diſcontinue his 
practice, or if the contract ſhall - by conſent be cancelled, 1 
or ſuch clerk be diſcharged by order of court; the clerk 94 
may be bound, during the reſidue of the term to another 14 
maſter : ſo as affidavit be made and filed as aforeſaid, of 
the execution of ſuch ſecond or other contract. /. g. 


A . And ſuch clerk, before he ſhall be admitted attorney or 
17 WH folicitor, ſhall cauſe an affidavit of himſelf, or of the at- 


torney or ſolicitor to whom he was bound, to be made and 4 i 
hled as aforeſaid, that he hath actually and really ſerv- i 
ed and been employed by ſuch practiſing attorney or 0 
ſolicitor or his agent, during the ſaid whole term of five | 
years. /. 10. N 

10. One of the judges in the courts of law; and the $wearing ans 1 
maſter of the rolls, or two maſters in chancery, and a admiſſion. { 110 
Judge of the other courts of equity reſpectively ;— ſhall 1 
examine any perſon touching his fitneſs and capacity to { WR 
be an attorney or ſolicitor : and if approved of, he ſhall Will 
be ſworn in open court, and admitted, and inrolled, with- i Al 
out fee, except 15. for adminiſtering the oath, Which 
admiſſion (on a treble 40 s. ſtamp) ſhall be ſigned, and de- 
livered to him. 2 G. 2. c. 23. J. 4, 5, 6. 

And the attorney's oath ſhall be this: © I A. B. do 
* ſwear, that I will truly and honeſtly demean myſelf in 
* the praQtice of an attorney, according to the beſt of 


* my knowledge and ability; ſo help me God.” , 13. 
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ing before in- or in expectation of any gain or reward, without bein 


= | _. Attorney. 


The ſolicitor's oath : „ I A. B. do ſwear, that I will 


& truly and honeſtly demean myſelf in the practice of a 


&« ſolicitor, according to the beſt of my knowledge and 


ability; fo help me God.” /. 14. | | 

11. If any perſon ſhall act as attorney or ſolicitor, for 
— admitted and inrolled as aforeſaid ; he ſhall forfeit 501. 
and be incapable to act for the future: The ſaid penalty 
to be recovered in any of the courts of record at ef- 
minſter, or in the counties palatine reſpectively, or great 
ſeſſions in Wales, or at the aſſizes or ſeſſions, by any per- 
ſon who ſhall ſue for the ſame within 12 months, toge- 
ther with treble coſts ; and no proceedings thereupon ſhall 
be removed before judgment, or ſtayed by any certiorari 
or other writ. 2 G. 2. c. 23. / 24. 25. 

And bythe7& 8 V. c. 24. Any attorney or ſolicitor, 

acting as ſuch, before he hath taken the oaths and ſub- 
ſcribed the declaration, as other perſons qualifying for of- 
fices, ſhall incur a praemunire. | | 
To have no 12. No attorney or ſolicitor ſhall have more than two 
more than two clerks at any one time. 2 G. 2. c. 23. h. 15. 
1 855 Except the prothonotaries in the common pleas, and 
the ſecondary in the king's bench, and the ſeveral protho- 
notaries in the counties palatine, and great ſeſſions in 
Wales; each of whom may have three, who ſhall be 
bound and ſerve for ſuch time as aforeſaid, and examined, 
admitted, and inrolled, as other perſons who have ſerved to 
a {worn attorney. /. 16. 

13. A ſworn attorney may, on examination as afore- 
ſaid, be admitted, ſworn, and inrolled a ſolicitor, in any 
of the courts of equity, without fee or ſtamp. 2 G. 2. 
RES. h 
Solicitor may be 14, In like manner, a ſworn ſolicitor may be admitted, 
xo an ſworn, and inrolled an attorney, in the king's bench or 
8 common pleas. 23 G. 2. c. 26. / 15. | | 
May be admitted 15, So alſo, a ſworn ſolicitor in any of the courts of 
in other courts. equity may, on examination as aforeſaid, be admitted, 

ſworn, and inrolled, in any other court of equity, with- 
out fee or ſtamp. 2 G. 2. c. 23. / 21. 
May act in the 16. And any attorney or ſolicitor in any of the courts 
name of any reſpectively, may, with the conſent in writing of an at- 
other attorney. torney in any other court, in the name of ſuch attorney, 
ſue out any proceſs, and carry on any ſuit, in ſuch court; 
notwithſtanding he is not ſworn and admitted to be an 
| attorney of ſuch court. 2 G. 2. c. 23. /. 10. 
May act in in- 17. And any perſon, who hath been admitted an at- 


ferior courts of torney in any of his majeſty's courts of record at Weſt⸗ 
record. . minſter, 


Attorney may 
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Attomey, © 113 
minſter, ſhall be capable of being admitted to practiſe as 

an attorney in any inferior court of record; provided he 

be in all other reſpects qualified according to the cuſtom 

of ſuch inferior court. 6 C. 2. c. 27. Ke 

18. No perſon ſhail act as attorney, ſolicitor, or agent, perſons unguati- 
at any general or quarter ſeſſions of the peace, without fied not to act in 
being duly inrolled ; on pain of 50 l. to him who ſhall he ſeſfions. 
| | ſue in 12 months, with treble coſts : and if any attorney 
; | or ſolicitor ſhall permit him to make uſe of his name in 
: ſuch ſeſſions, he ſhall forfeit 50 l. in like manner. 22 C. 

2.6 40 Is / + 

And no clerk of the peace or his deputy, or any under- 
ſheriff or his deputy, ſhall act as ſolicitor, attorney, or 
agent, at any general or quarter ſeſſions of the peace of the 
county or place where he ſhall execute his ſaid office re- 
ſpectively, on pain of 50 l. in like manner. /. 14. | 

19. A perſon acting as attorney or ſolicitor in the county Nor in the couti- 
court, without having been ley admitted; ſhall forfeit ty court. 

201. with coſts, to him who ſhall ſue in 12 months in any 
of his majeſty's courts of record. 12 G. 2. c. 13. f 7. 

20. An attorney, in reſpect of his attendance at the privilege. 
court, cannot be preſſed for a ſoldier. Comyns* Dig. At- 
torney. | | | 

Nor ſhall be made conſtable, though there be a cuſtom * 
that every inhabitant ſhall be choſen in his turn. id. 

And, in general, it is ſaid, that he ſhall not be elected 
| into any other office, againſt his will; as to the office of 
overſeer of the poor; or *churchwarden; or any office 
within a borough. id. „ 

So he ſhall not be choſen collector of the lord's rent 
within a manor, where it is copyhold; though it be part of 
his tenure, id. | 

So he ſhall not be amerced for not doing his ſuit at the 
lord's court, when his attendance at Weſtminſter is re- 

Yet it hath been ſaid, that an attorney ſhall not be ex- 1 
cuſed by privilege from offices, which may be executed by | 1 
deputy; but only thoſe which require perſonal duty. Co- 9 
dyn. ibid. March 30. | ; ' 3h 

And in the caſe of the corporation of MNerwtch v. Berry, . | 8 
7. 6 E. 3. it was adjudged, that an attorney is not ex- | 08 
empted from the office of ſheriff. | : Ml. 

If an attorney be denied his privilege, he may have a | = 
vrit of privilege for his diſcharge. 2 Haw. 63. 0 

21, If any attorney be notoriouſly found in any default, Miskeharioure 
of record, or otherwiſe; he ſhall forſwear the court, and 

Vol.. I. | | never 
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never after be received to make any ſuit in any court of the 


king. 4 H. 4. c. 18. 

And therefore, where an attorney ſued out a capias, 
"without an original ; he was ſtruck out of the roll, and 
ſworn, that he be not an attorney in any of the king's 


courts, Comyns Dig. Attorney. 


DO an attorney, ho gave names to the. ſheriff to be 
returned upon a jury, was caſt over the bar. id. 
So if he takes money of his client, and afterwards 
wholly refuſes to intermeddle with his buſineſs ; he * 
be ſtruck out of the roll. id. 

If he refuſe a re- delivery of writings intruſted to bis pe- 
ruſal, though ſome of them concern himſelf principally; 
the court, upon motion, will compel him to re-deliver 
them, on payment of all due to him in the cauſe for which 
they were delivered ; for if the writings were delivered for 
a ſpecial . he ſhall not detain them for another de- 


mand. id. 


Afting when 
er conſine- 
enk. 


| fa. 


G ame do be i in- 


And the court will award an attachment n him, 


for bad and fraudulent practice; and he ſhall pay coſts 


thereupon, or ſhall be committed: But an attachment 


will not be granted before a day al! owed to ſnew 
cauſe, 14, | 

22. No attorney or ſolicitor, being a 8 ſhall, 
in his own name, or in the name of any other attorney; 
during his confinement, ſue out any writ or proceſs, or 
commence any action; on pain that fuch proceedings 
{hall be void, and he ſhall be incapacitated to act as attor- 
ney or ſolicitor. for the future; and any attorney or ſoli- 
citor permitting or impowering him to do fo in his name, 
Mall be in. like manner INCoparnrng. 12 by 23 c. 13. 


9. 
Provided, that ſuch perſon fo confitied i may carry on or 
tranſact any ſuit commenced before his ene 


3 Every v writ or -procefs for arreſting the Yall: * 


bed on writs every writ of execution, or ſome label annexed to ſuch 


4 E412 Proce: ſs, 


writ or proceſs, and every warrant to be made out there- 
upon, hall be ſubſcribed or indorſed with the name of 
the attorney, .clerk in court, or ſolicitor; and where ſuch 
perſon ſhall not be immediately employed by the plaintiff, 
then alſo with the name of the attorney or ſolicitor im- 
meclate:y employed: And every copy of any writ- to be 


ſerved on the defendant ſhall. be fubſcribed or indorſed, 
with the name of the attorney or (o]:CHtoL immediately em- 
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Bat the not ſubſcribing or indorſing the name of the 
attorney, © clerk in court, or ſolicitor, on the warrant made 
out on the proceſs, ſhall not vitiate the ſame ; provided 
the writ be ſubſcribed or indorſed : but the ſheriff making 
out ſuch. warrant, and not ſubſcribing or indorſing the 
name of the attorney, clerk in court, or ſolicitor, who 
ſued out the ſame, ſhall forfeit 51; to be aſſeſſed upon 
him as a fine, by the court out of which the proceſs iſ- 
ſued. z half to the king, and half to the party aggrieved by 
ſuch omiſſion. 12 G. 2. c. 13. , 4. 
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24. If any ſworn attorney or ſolicitor ſhall knowingly Aging for a per- 


act as agent for any perſon not qualified; he ſhall, on ſon unqualified. 
proof thereof to the court in a ſummary way, be ſtruck 
off the roll and incapacitated; and ſuch unqualified per- 


ſon ſhall be committed to the priſon of the court, for any 


time not exceeding one year. 22 G. 2. c. 46. . 11. 
25. If any ſworn attorney ſhall knowingly ſuffer any 1 


perſon, not being a ſworn attorney or ſolicitor, to act in ſen unqualifed to 
act in his name. 


his name; he ſhall, be incapable to act as an Attortiey. 
2 G. 2. K. % 17. 


26. If any attorney or ſolicitor ſhall willingly delay his Suffering wilful 


client's ſuit, to work his own gain; the party grieved delay. 
ſhall have his action for the ſame, and recover coſts. and 
treble damages; and the faid attorney and folicitor ſhall 

be diſcharged _—_ being an en or . *any 
more, 6. Th 

27. Af. attornies and Fele mall Sire a true bill To deliver a bill 
unto their clients ſubſcribed wich their own hands and 589% 
names, before they ſhall charge their clients with their 
fees or charges. 3 J. c. 7. 

28. And if any attorney or ſolicitor ſha!l Ana by penalty for a 
his bill any other ſum of money, or allowance upon his wrong charge, 
account of any money, which he hath not laid out; the 
party grieved ſhall have his action for the ſame, and re- 
cover colts and treble damages; and ſuch attorney or ſo- 
licitor {hall be diſcharged and incapacitated. 3 7; 

29. No attorney or ſolicitor: ſhall ſue for recovery of Client to have a 
his fees, until after one month from the time of deliver- Month to pay in, 
ing the bill ſigned 6. 25; . 23 7. 23 

30. And the client, on ſubmiſtion = pay the whole Taxation, 
ſum that on taxation {hall appear due, may have the bill 
taxed by the proper officer. And if the attorney or ſoli- 
citor, or the party charged, having due notice, ſhall not 
attend the taxation; che officer may proceed to tax the 
bill ex parte: (And no ſuit ſhall be commenced for the 
ſaid fees during the taxation.) And on taxation and ſet- 
tienen of the "bill, the party ſhall forthwith pay to the 
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ſaid attorney or ſolicitor, or to any perſon by him auto- 


rized who ſhall be preſent at the taxation, or otherwiſe 


ſhall pay coſts, 


as the. court ſhall direct, 


In what caſe the 
attorney himſelf 


the whole ſum that ſhall be 
found due; and in default thereof, the party ſhall be lia- 
ble to an attachment, or to ſuch proceedings at the elec- 
tion of the attorney or ſolicitor as the party ſhall be other- 
wiſe liable to by law. And if it appear on the taxation, 
that the attorney or ſolicitor hath been overpaid ; he ſhail. 
forthwith refund, on pain of attachment, or ſuch other 
proceedings as aforeſaid. If the bill taxed be leſs by a 
fixth part than the bill delivered ; the attorney or ſolicitor 
mall pay the coſts of taxation: But if it ſhall not be leſs, 

the court ſhall charge the attorney or client according to 
their diſcretion. 2G. 2. c. 23. / 23. 

Provided, that the faid act ſhall not extend to any bill 
of fees due from any attorney or ſolicitor, to any other 
attorney or ſolicitor or clerk in court; but they may uſe 
ſuch remedies for the recovery thereof, as they might 
have done before the making of the ſaid act. 12 G. 2. 
13. J. 6. 

31. In ſome caſes the attorney himſelf ſhall be liable to 
pay coſts. As in the caſe of the King and Fielding, M. 32 
G. 2. On ſhewing cauſe why an information ſhould not 
be granted againſt Mr. Kielding, for a miſdemeanor in his 
office of a juſtice of the peace; the complaint appeared to 
be frivolous and vexatious : ſo that the juſtice ought to 


have the coſts he had been put- to in defending himſelf 


againſt it. The only queſtion was, who ſhould pay them, 
The complaint was made on a joint affidavit made by 
the proſecutor (one Taylor), and his attorney (Mr. Ca!- 
laghan). Which attorney (as was proved 55 oath ) had 
alſo declared, that if it ſhould coſt him 1001. he would 
lay Fielding by the heels, — It was ſtrongly urged on the 
behalf of Mr, Callaghan, that it would be a very great diſ- 


couragement to attornies, in the courfe of their practice, 


- If they were to be made perſonally liable to cofts, in caſe 


their clients motions ſhould not ſucceed ; which motions 
they had engaged in, at the application of their clients, 
and upon facts repreſented to them by their clients, as 
being true and candidly ſtated; and which they them- 
ſelves could not know or ſuſpect to be. otherwiſe : and that 


it would be ſtil] more hard upon them; to do this without | 


hearing what they could urge in their own defence. — But 
the court were clear and unanimous, that in this caſe, 
they might and ought to do it; becauſe Mr. Callaghan not 
only appeared as proſecutor, by joining in the original af- 


Hdavit of complaint; but 5 alſo expreſsly declared, * 


2. 


UN 


void 5 4 
forfeite. 
pounde. 


Award. 117 


If it ſhould coſt him 100 l. he would lay Fielding by the 
heels, Therefore they diſcharged the rule, with coſts, 

to be paid by Mr. Taylor and Mr. Callaghan. Barrow. 
Ow 054. 


8 | . — — e 
Award. 
AY is judged not foreign to the office of a keeper of the 


peace, to have {ome knowledge of the law contained 
under this title: Concerning which we will ſhew, 


EY 
r 
i234 ' _— 


IJ. What things may be ſubmitted to arbitration, 
II. The ſeveral kinds of ſubmiſſion to arbitration. 9 
III. The award; and therein what K be deemed | 
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4 good award, and what not. it 5 

141 

T. What things may ve ſubmitted to arbitration, ! | , 

1. It is held clearly, that all matters of controverſy, Actions perſonal, | %Þ 
either of fact, or of a right in things and actions perſonal i i IM 
and uncertain, may be ſubmitted to arbitration. 9 Co. 78. 1 | || 
2. Matters of freehold, or any right and title to a free- Matters of 0 1 
hold, cannot be ſubmirted to arbitrament ; for a freehold 3 1 
15 not transferrable from one to another. without livery | hit 1 
and ſeiſin: Yet if there be a ſubmiſſion concerning the * ' 38 
right, title, or poſſefſion of lands and tenements, and the * | 
parties enter into mutual bonds, to ſtand to the award 0 
made relating to them, they forfeit their bonds unleſs the 1 


obey it. 1 Roll. Abr. 242, 244. Kead. Abr. Mond. b. 4. 
„ 

50 if the condition of an obligation is, to ſtand to an 
award touching lands; and the arbitrator awards the land 
to one, and that the other ſhall releaſe to him: if he doth 
not releaſe, the obligation is forfeited. 1 Bac. Abr. Ar- 
ditrament. A. 

But if the arbitrator ads the land to one, it ſeems 
the obligation is not forfeited, tho* the other do not con- 
vey to him to make him a good title; for the arbitrator 
hath not awarded any act to be done by the party, and 
the award itſelf cannot transfer the right, and ſo muſt be 
void, and then the condition of the obligation cannot be 
forfeited : for the awarding the land to one, cannot be ex- 
pounded, that the other ſhall infeoff him. id. 

I 3 And 


Award. 


And altho' there ba no bond, yet if the arbitrator do 
award that the one ſhall intel the other; it ſeems that 
an action on the caſe may be maintained for not doing it: 
for the award in itſelf is as good as if there were a bond, 
and then there is the ſame reaſon an action ſhould lie, as 
that the condition of the obligation ſhould be forfeited ; 


| 118 


1 


for if ſuch an award were void, then the condition of the | 


= obligation. to perform it could not be broken. 2d. 

4 In like manner, an annuity is not determinable by award; 
1 for it 1s reckoned in nature of a freehold, and therefore 
: cannot paſs without the deed of the party. id. 

So a partition cannot be made by award; for a freehold 
cannot paſs (as was ſaid) without livery and ſeiſin. id. 

Tt hath been doubted, whether leaſes for years, being 
chattels' real, could be tranaferied by award; therefore it 
ſeems ſafeſt, when the controverſy relates to theſe, that 
the parties de bound in mutu# obligations to perform the 
award: and then, if the arbitrators award, that one ſhall 
aſſign or transfer the leaſe to the other; if he refuſeth, he 
forfeits his obligation. ie. 

Debts on arrearages of accounts #7 auditors, 


Matters of re- 

__ ſhall not be diſcharged by award; becauſe it appears of 
| record, and muſt be diſcharged by matters of as high a 
+ nature. ' 1 Bac. Abr. Arbitrament. A. 

Debts due by 4. Debts due by ſpecialty cannot he diſcharged by a 

Fpecialty, bare award; but if the ſubmiſſion was by bond, the award 


would be a good bar; for one ſpecialty may be diſſolved 
by another. 1 Bac. Ar. Arbitrament. A. 
thing certain. 5. A certain and fixed debt is not diſcharged by an 
award; for the end and defign of an arbitration is, to re- 
duce uncertain debts and duties to a certainty : and to 
award a man a certain debt, is to give him no more, nor 
do any greater thing for him, than was done before; for 
now he can have but an action, and that he might have 
before ; and to give him leſs than he had before, is to do 
him a maniteſt injuſtice, which the arbitrator cannot do. 
1 Bac. Abr. Arbitrament. A. 
But if 201. be due to a man, and 5 ag another ſub- 
mit all perſonal things: to arbitration; there, if the arbi- 
- Lrator award 101. it is a good award: becauſe there were 
other uncertain things ſubmitted,” and the arbitrator had 
conſideration of all, and ſet one againſt the other in ma- 
king the award ; ſo as perhaps the debt of 201. was dini- 
-nithed, in conſideration of ſome treſpaſſes done 600 him to 
me other party. 1d. 4 5 | 
Cre pal ek. 6. Criminal matters, as reaſons, murders Alden and 


carey, | 
; other offences indictable at the. fuit of the king, cannot be 
ſubmitted 


' mitted to arbitration : for in ſuch caſe the action is for 
himſelf, and not for the king. Compleat Arbitrater 28, 


the contract or diſſolution of marriage, cannot be ſubmit- cauſes. 


whoſe favour the award is made, hath a remedy to inforce 


miſhon ſhould be by parol, becauſe the party may revoke 


they ſubmit themſelves : Which agreement being ſo made, 


Award. 119 
ſubmitted to arbitrament; for it is for the good of the 
commonwealth, that ſuch offenders be made known and 
puniſhed: and the king in ſuch caſes is a party, for whom 
the other parties cannot undertake. And altho' the ſub- 
miſſion be by bond, yet the obligation is void ; and the 
parties may be puniſhed for entering. into ſuch bonds. 
1 Bac. Abr. Arbitrament. A. 1 N 

But if the party injured proceeds by way of action, as 
he may in aſſaults and batteries, libels, and the like; the 
damages he ſuſtained or expects to recover, may be ſub- 


. 


7. Alſo matrimonial cauſes, or any thing concerning Matrimoniat 
ted to arbitrament. 1 RolPs Abr. 252. 

But the damages a perfon ſuſtained by a promiſe of mar- 
riage, or any thing relating to a marriage portion, may 


be ſubmitted. 16 Ed. 4. 2. | 


1 


II. The ſeveral kinds of ſubmiſſn to arbitration. 


1. A ſubmiſſion by words is good, and the party in By parol. 


CR — 


a performance of it: Vet it is not expedient that any ſub- 


— 
* — 
* =: 
— nn 
| 


EK,, ̃ — —ͥ 


it at pleaſure, at any time before the award made, and | ll 
that by word likewiſe; and the judges-will rarely enforce | 14 
the performance of an award, when either the ſubmiſſion 4 
or the award is by parol, becauſe it lays ſo great a founda- = \ 1 
tion for perjury. Compl. Arb. 21. „ | il 

2. Submiſſion may alſo be by covenant; but this method By covenant. 1 
is ſeldom uſed: for tho? it contains the ſame certainty with Oh, 1 
a bond, yet the method of ſuing on a covenant is different, Wl | 
and more difficult than in ſuing on bond. Cempl. Arb. 7, 
3. Submiſſion by rule of court (A) is made in purſu- By rule of cou:t. 
ance of the ſtatute 9 & 10 V. c. 15. which enacteth as 
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follows: 


It ſhall be lawful for all merchants and traders, and 
others deſiring to end any controverſy, ſuit, or quarrel 
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(for which there is no other remedy. but by perſonal ac- 08 | 
tion, or ſuit in equity) by arbitration, to agree that their | 1 
ſudmiſſion to the award or umpirage be made a rule of WA A 
any of his majeſty's courts of record, which the parties || WAH 
ſhall chooſe, and to inſert ſuch agreement in their ſubmiſ- 


lion, or the condition of the bond or promiſe, whereby 0 ||| 
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and inſerted in their ſubmiſſion or promiſe, or condition 
of their reſpective bonds, ſhall or may, on producing an 
, ' affidavit thereof, made by the witneſſes thereunto, or any 
one of them, in the court of which the ſame is agreed to 
be made a rule, and reading and filing the ſaid affidavit 
in court, be entered of record in ſuch court; and a rule 


ſhall thereupon be made by the ſaid court, that the parties B 
ſhall ſubmit to, and finally be concluded by ſuch arbitra- he 
tion or umpirage; and in caſe of diſobedience to ſuch ar- Wor 
bitration or umpirage, the party neglecting or refuſing and 
9 to perform the ſame, or any part thereof, ſhall be ſubject wiſe 
il f to all the penalties of contemning a rule of court; and the Was 
A court on motion ſhall iſſue proceſs according]y ; ; Which 82, 
il : | proceſs ſhall not be ſtopped or delayed in its execution, A 
«1 by any order of any other court of law or equity, unleſs to tl 
1 it ſhall be made appear on oath to ſuch court, that the the 
arbitrators or umpire miſbehaved themſelves, and that B 
1 ſuch award was procured by corruption, or other undue at pl 
. means. caſe 
| And this is allowed to be the moſt expeditious way; be It 
9 and the method is to get a counſel to move in any of the tors 
= courts to have it made a rule, which in ſuch caſe is never 
. | denied; and then the party is liable to the ſame penalties 
i that he would be for diſobeying any other rule of court, 'F 
vl Compl. Arb. 6, 47. # 
1 By bond. 4 Or laſtly, the ſubmiſſion may be by bond (B). In 
| which caſe each party muſt give to the other a bond; 
which bond, and condition, muſt contain exactly the ſame I. 
words, only changing the names of the parties. And neſſe 
the penalty of the bond ſhould at leaſt be the value of the pow: 
thing ſubmitted ; ſo that the party may rather abide by 2. 
the award, than forfeit his obligation. Compl. Arb. 46. ting, 
And undoubtedly a ſubmiſſion by bond in ſome reſpects, Arb. 
exceeds a ſubmiſſion by rule of court: for an award made 3 
purſuant to bonds of ſubmiſſion, may bind the parties ex- awar 
ecutors; but if the party who refuſes to perform an award nor « 
made purſuant to a rule of court, ſhall die, the act of par- in tt 
liament directing, that the proſecution ſhall be carried on more 
by attachment, the remedy being loſt, the award is loſt mer, 
likewiſe, Compl. Arb. 24. doub 
Both by bond 5. Sometimes the ſubmiſſion is both by bond and rule 4. 
aad rule of court. of court, by adding the party's confent at the bottom of made 
| the condition of the bond; and this is ſtill the beſt way, ſubm 
for then the party may proceed which way he pleaſes: and U, 
it is faid, that he may proceed both ways; that is to ſay, | ſpect 
both on the bond, and have an attachment likewiſe for the to th, 
contempt. 1 Salk. 2. 0 whct 


6. But 


82, 


| Award. R 
6. But in which way ſoeyer the ſuhmiſſion is made, the whether the 
ſame neyertheleſs may be reyoked* tho“ made irreyocable ſubmiſſion may 
by the ſtrongeſt words ; for a man cannot by his own act, + * 
make ſuch authority or power not countermandable, which 
by the law and in its own nature is cquntermandable. 


8 Co. 8 2. | 


But if the ſubmiſſion be by bond, if the party revokes, 
he forfeits his obligation, for that he hath broken the 


words of the condition, which are, that he ſhall ſtand to 


and abide the award. And if he revokes, he mult like- 
wiſe give notice of the revocation ; and if the ſubmiſhon 
was by bond, the revocation muſt be in writing. 8 Co. 


And if the ſubmiſſion be made a rule of court, purſuant 
to the act of parliament ; if either of the parties revokes, 
the court will grant an attachment. Compl. Arb. 82. 

But if the ſubmiſſion be by word, the party may revoke * 


at pleaſure, and he forfeits nothing; but he mull in this 


caſe likewiſe give notice of the reyocation, tho? it need not 
be in writing; and the notice muſt be to the arbitra- 
tors themſelves. 8 Co. 82. 


III. The award (C); and therein what ſhall be 


deemed a good award, and what not. 


1. The arbitrators cannot injoin an oath to the wit- Arbitrators can- 


neſſes, there being no law which gives them any ſuch not adminiſter | 
power | | an oath, 


2, It-1s highly convenient that the award be in wri- a. beſt to be 


ting, and ſo to be mentioned in the ſubmiſſion. Compl. in writing. 


Arb. 34. | 

3. It is not required by any of the ſtamp acts, that an whyerter it hall 
award by name ſhall be on a paper or parchment ; be upon Ramp. 
nor doth it ſeem to be comprehended under any deſcription 
in the ſaid acts, unleſs it be under the word deed, or the 
more general words obligatory inflirument: if the for- 
mer, it ſhall be on a 2s. 64. ſtamp; if the latter, on a 
double fix-penny, . | 

4. One thing eſſential to a good award is, that it be , _, to 
made with reipect to perſons and things, according to the 
ſubmiſſion. Mood. b. 4. c. 3. VVV 

Upon which ground, as the arbitrators are, with re- 
ſpect to the things ſubmitted, circumſcribed and tied down 
to the ſubmiſſion ; ſo in ſeveral caſes it has been diſputed, 
whether their awarding releaſes to the time of the award, 


and 


be ace 
cording to the 
ſubmiſſion. 
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Award to be be- 
neficial to either 


party. 


6 
Award. 
and not to the time of the ſubmiſſion, was good ; ; it is 
therefore moſt adviſable to award releaſes to the time of 
the ſubmiſſion ; tho' it is now clearly held, that general 
releaſes ſhall extend only to the time of the ſubmiſſion, 
and that if there be releaſes awarded to the time of the a- 
ward, they ſhall be good, unleſs it be ſhewn on the other 
ſide, that ſome new matter hath ariſen between the parties 
between the ſubmiſſion and award. 1 Roll. Abr. 242. 6 
Mod. 34. | 

That is to ſay, an award of releaſes to the time of ma- 
king the award, includes all that is within the ſubmiſſion, 
and more ; which ſhall be good for fo much as is within 
the ſubmiſſion, and void for the reſidue. 1 Bac. Abr. Ar- 
bitrament. E. 
If the ſubmiſſion be, fo as the award be ready to be deli- 
vered to the parties or to ſuch of them as ſhall deſire the ſame, 
the parties ſo bound are themſelves obliged to take notice 


of the award at their peril; but if the words of the ſub- 
miſſion be, /o that the award be delivered to each party by 


ſuch a day, then it muſt be delivered to each party accord- 


ingly. Read. Arb. Wood. b. 4. c. 3. 

But tho' the words of the ſubmiſſion may be ſuch, as 
will oblige the parties to take notice of the award at their 
peril ; yet if the arbitrators award that one of the parties 
ſhall do an act, which depends upon another firſt to be 
done of the other party, he muſt have notice of it; at leaſt 
the party who would take advantage of it, muſt ſhew that 
he hath done what was neceſſary on his part. Compl. Arb. 
12. 

An award that one mall pay for the writings of the 


award, or the reckoning in the houſe where the award was 


made, i is a void award; for ſuch things are plainly out of 
the ſubmiſſion. 1 Roll. Abr. 254. 

5. Alſo, it is required, that the award be beneficial, 5 
appoint ſomething advantageous to either party; for an 
award of one ſide only, is not good: ſo if an award be 


that one of the parties ſhall go to Rome, when it appears 


that there is no advantage to the other party by his going, 
it is void. Mood. b. 4. c. 3. 

So if a man and woman 1 1 to an award, 
it is no good award that they ſhall intermarry, for this is 
not intended any advantage. x Roll. Abr. 252. And 
the bodies of the parties are not ſubmitted to arbitration. 
1 Bac. Abr. Arbitrament. E. 

Where an award was, that the defendant mould pay to 
the plaintiff two ſums at ſeveral times, and that ſeveral re- 
ieaics ſhould be given preſently ; it was objected, that by, 


giving 


Award. | 

giving ſuch releaſes, the bond and money would be diſ- 1 
charged, and therefore the awarding the releaſe was voil il 
againſt the plaintiff, and ſo there is nothing of his fide to ik 
be done-: And of this opinion was the court. But where if! 
the award was, that money ſhould be paid at two ſeveral 4 
days, and releaſes given, ſo that it 3 rt: by the ve 1h 
method and order of the award, that the general releaſes 14 
were not to be given till after the money paid; the court wi 
were clear of opinion, that it was well enough, and ſo | |. 
judgment was given for the plaintiff. 2 Mod. 169. | Award to be poſe 14 
6. Alſo it is required in a good award, that it be poſ- en By 
ſible and lawtul, Fad s. 4- cy 2_+-..273. (#48 
Thus, ifan award be, that one of the parties ſhall kill, | | 


ſteal, forge a deed, or the like, it is void. 1 1nf. 206. 
In like manner, if it be awarded, that money ſhall be 
paid to an infant, and that he ſhall make a releaſe, it is 
void; for the infant's releaſe is not good in law. 
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Alſo it is held, that where a thing is awarded to be 
done, which afterwards becomes impoſſible by the act of | 1 
God, the party is excuſed; as if an award be, to deliver | 19 
a horſe before ſuch a day, and he dies before that day. | 1 1 
21 Ed. 4. 70. Eee, OE 7 BY 
7. Alſo it is required, that the award be certain and tin and fal. 17 3M 
final. IYood. b. 4. c. 3. . 1 1 
| Upon which ground it hath been reſolved, that if the | 
arbitrators award, that one of the parties beg the other's 1 
pardon before ſuch a mayor, or ſuch and ſuch perſons, it fa 
| is good and certain enough; but if the award be, that he : 
ſhall beg pardon in ſuch manner and in ſuch place as the _— 
; other party ſhall appoint, it is not good: for the arbitra- 4 38 
tors are to determine, and not to make ſuch party his 8 | | 
f own judge in his own cauſe. And tho' the time and place . 0 || | 
be but circumſtances, yet in this ſort of ſatisfaction they ln 9 i 
make the moſt conſiderable part. 1 Salk. 71. | wi 
Upon which ground alſo, the atbitrators cannot regu- | 0 1 
: larly reſerve any thing for their future judgment, when | 1 1 
S the time allowed them is expired; for then ſuch their WA | 
, award is not certain and final. Cro. Fac. 585. 


2 An award that the defendant ſhall give ſecurity to the 
5 J plaintiff, for payment of a ſum of money, 1s void for the 
] uncertainty ; not ſhewing what ſecurity he ſhould give, 
q whether by bond or otherwiſe. Cro. Fac. 314. 
3 In the caſe of inter and Garlict, T. 3 An. it wes 
HH 2varded, that the defendant ſhould pay to the plaintiff 100. 
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and all the cs of a ſuit then depending in an inferior 
L court, and afterwards to give mutual releaſes. By the 
i B court : An award to pay ſuch cults as the maſter ſhall tax 
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124 Award. 


is good, becauſe it may be reduced to à certainty; but 
this is uncertain, and carries it farther than has hitherto 
been allowed. And Holt chief juſtice ſaid, that it hath 
been held a good award, to pay ſuch coſts as the protho- 
notary ſhall tax, and that carries it far enough; but that 
ſurely the arbitrators ſhould either aſcertain it them- 
felves, or refer it to a proper officer. 1 Salk. 75. 6 Mad. 


195» | 

But in the caſe of Dudley and Nettleford, H. 13 G. 
where it was awarded, that the plaintiff ſhould pay the 
coſts, and no body was appointed to tax them, the court 
ſupplied it by ordering the maſter to do it. Str. 737. 
And in the caſe of Hawkins v. Colclough, E. 30 G. 2. 
Lord Mansfield ſaid, that awards are now conſidered with 

greater latitude and leſs ſtrictneſs, than they were for- 
merly; and it is right that they ſhould be ſo, becauſe 
they are made by judges of the parties own chuſing. 
And this was in the caſe of an award made by a cobler, 
upon a ſubmiſſion of all diſputes ; which award was in 
theſe words, Whereas there has been a ſuit at law 
between the parties, that has run to a great expence on 
both ſides ; and it being left to me to make an end of it: 
I determine that they ſhall each of them pay their own 
charges at law ; and that the defendant pay the plaintiff 
55. for his making the firſt breach in the law.” And the 
award was held to be ſufficiently certain and final, Bur- 
row. Mansfield. 174. 
Arbitrators can- S. It is ſettled that arbitrators cannot proceed on a re- 
a lug in9-eM ference, after they have once named an umpire ; for then 
an * * their authority ceaſeth, tho' the time for making the award 
is not expired. Rep. of Pra, in C. B. 116. Danes and 
Monſay. E. 8 G. 2. 

But the appointment of an umpire before their own 
time for making an award is expired, may be good: As 
in the caſe of Doyley and Pitſoe, 7. 28 G. 2. An action 
of debt was brought upon a bond, conditioned that the 

| parties ſhould ſubmit to the award of two arbitrators, 
|, provided they made their award on or before the 13th of 
[| | | March next ; and if they made no award, then that they 
| ſhould appoint an umpire before the 17th of the ſaid 
March. The defendant pleaded, that no award was made 
[ on or before the ſaid 13th day of March; but that they 
38 did, before the ſaid 17th of March; to wit, upon the 11th, 
| chuſe and appoint an umpire, who had made an award. 
4 By the court: There are no words, which by any con- 


ſtruction can be intended to limit or circumfcribe the elec- 
| | | | tion 


1 


Ss 
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| „ Award * = 5 | 
tion of an umpire till after the 13th of March. The 
plain ſenſe of the ſubmiſſion is, that they ſhould make 


their award by a certain day; or in caſe they did not 
make it, or could not agree, that then they ſhould no- 


minate an umpire. And they ſaid, the court has not 


been nice in conſtruing the time of the umpire's appoint- 
ment, provided it was ſoon enough for him to make his 
award, | 

9. Generally the award ſhall be expounded according Award to be 
to the intent of the arbitrators, and not literally, and fhall pens 3 : 
not be unravelled in a court of equity, unleſs there was in cafe et (=. 


corruption in the arbitrators. 10 Co. 57. Wood. b. 4. tiality or eorruy- 
c. 3. Read. Arb. FOO 

But in the caſe of corruption, or other unfair practice, 
it is enacted by the aforeſaid ſtatute of 9g & 10 W. c. 15. 
that any arbitration or umpirage procured by corruption 
or undue means, ſhall be deemed void, and accordingly 
bs ſet afide by any court of law or equity, ſo as complaint 
thereof be made in the court where the rule is made, be- 
fore the laſt day of the next term after publifhing the ar- 
bitration. /. 2. 

But otherwiſe, as the arbitrators are perſons of the par- 
ties own chuſing, and as the law preſumes that every man 
will be ſo wiſe as to pitch upon a perſon whoſe under- 
ſtanding and honeſty he can rely on; it hath feldom hap- 
pened, that an award was held void when there appeared 
nothing elſe to vitiate it, eſpecially in a court of law : yet 
awards have been, and are often ſet afide in a court of 
equity, for corruption and want of underſtanding in the 
arbitrators, Cempl. Arb. 73. 

Therefore it is the intereſt of both parties, to chuſe men 
of honeſty and underſtanding to be their arbitrators, and 
to acquaint them truly with the facts they are to go upon : 
for if they appear to be miſtaken in a matter of fact, a 
court of equity will ſet aſide the award. 2 Vern. 705. 

So if the arbitrators, or any of them, appear to have 
been deceived: As where certain articles were ſhewn. 
only to one of the arbitrators, and he to whom they 
were not ſhewn ſwore that if he had ſeen them, he be- 
lieved he ſhould not have made ſuch an award. For in 
ſuch caſe, the award (according to the expreſſion 
in the ſtatute) is procured by undue means, Tracy 
Atkyns 64. | | 

If a ſubmiſſion is to three arbitrators, or any two of 
them, and two of them by fraud or force will exclude 
the other ; that alone is ſufficient to vitiate the award : 
or if they have private meetings, and admit one of the 

parties. 
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parties, but give no notice to the other, but ſuffer the 
attorney of the party whom they admitted, to draw up 
the award; ſuch award ſhall be ſet aſide for perpiality and 
. ee 2 Vern. 514. 


+ 


It is a general rule in equity, that when it appears that 2 
any one of the arbitrators Was any way interęſted i in the V 
| matters in controverſy, the award is to be ſet aſide. Compl. bl 

3 And it is the ſtrongeſt argument of partiaiey; to ſhew = 
i that the arbitrators received from either of the parties any and 
. conſiderable ſum of money, or on other preſent which ther, 
if may be a temptation to act corruptly ; but the ſum or pre- Fart 
1 ſent muſt be proved to be ſo exorbitant, as to induce the gy 
ſl court to believe that it biaſſed their Judgments z otherwiſe | 22 
1 it will be of no effect. Compl. Arb. 7b. fubn 
ul In the caſe of Shepherd and Brand, T. 7 G. 1 | 
0 rule to ſhew cauſe why an award ſhould not be ſet aſide, 1 
k one exception was, that before making the award, the _— 
. arbitrators inſiſted upon three guineas apiece to be paid dect 
. to them by each of the parties for their trouble and ex- * 
# pences ; that the defendant refuſed doing it on his part, | fo be 
(A upon which the plaintiff paid the whole money. The fre ; 
1 court ſaid, that they thought it might be ſomething dan- the « 
i gerous, to ſuffer one fide only to give money to arbitra- "—_ 
'q tors ; and accordingly for that reaſon the rule was mage | of b 
| abſolute. 2 Barnard il. 463. = 
oh, Where theawardd 10. If the arbitrators award a thing to be done, itmy ⁵ tei. 


2 int tim? 
y 6.34 3 proper for them to appoint a time and place for the 


done immedi- doing of it; and the party who would take advantage of 

ately. it, muſt ſhew that he has done what was requiſite on his 
part : but if a thing is to be done generally, without men- 
tioning time and place, it ſhall be done nn 
2 Brown. 311. 


Demand to be 11. If the ſubmiſſion. ; is by rule of coutt, it is neceſſary f boun 
* attach: that there be a perſonal demand of the thing awarded 3, | in = 
and the party muſt make affidavit of ſuch demand, before 1 3 

he can have an attachment. 1 Salk. 83. 1 cute 

On tender and 12. If a ſum of money be awarded to one of the parties, ; trul 
_— party and that upon. the payment thereof they both ſhall ü mini 
nevertheleſs ſign give mutual releaſes; if he who is to receive the money, dates 
a releaſe. refuſes it, yet upon a tender and refuſal, he is as much f reign 
obliged to ſign a releaſe as if he actually received it. = Fra 

1 Salk, 75. | NESS ö ard ; 


A, Form 


Award. 


E. Form of a ſubmiſſion by rule of court: 


W HE RE AS divers diſputes and controverſies have 
; ariſen, and are now depending, between A. B. of — 
in the county of: 
— in the ſaid county, yeoman, of the other part, touching 
and concerning Vo for the ending and deciding 
thereof, it is hereby mutually agreed by and between the 4 
parties, that all matters in differente between them for, touch 
ing, and concerning all and every the matters and things herein 
above ſpecified and particularly mentioned, ſhall be referred and 


ſubmitted to the arbitrament, final end, and determination of 


A. A. of —— in the ſaid county, gentleman, B. A. of —— 
in the ſaid county, yeoman, and C. A. of —— in the ſaid 
county, yeoman, or any two of them, arbitrators indifferently 
elected by the ſaid parties, ſo as the. ſaid arbitrators, or any 
two of them, do make and publiſh their award m writing ready 
to be delivered to the ſaid parties, or ſuch of them as ſhall de- 
fire the ſame, on or before the day of —— next enſuing 
the date hereof : And it is hereby mutually. agreed by and be- 
tween the ſaid parties, that this ſubmiſſion ſhall be made a rule 
of his maje/ty's court of king's bench at Weſtminſter. In wit- 
neſs whereof the ſaid parties to theſe preſents have hereunto ſet 
ther hands this day of —— in the —— year, &c. 


B. Arbitration bond. 


| R NOW all men by theſe preſents, that J A. B. of —— 
Iii the county of gentleman, am held and firmly 
bound to C. D. of i the ſaid county of ——yeoman, 
„ pounds of good and lawful money of Great Britain, 


ir — 
10 be paid to the ſuid C. D. or to his certain attorney, his exe- 
cutors, adminiſtrators, or aſſigns : To which payment well and 
truly to be made, I bind myſelf,” my heirs, executors, and ads 
mmftrators, firmly by 5 preſents, ſealed with my ſeal, and 
dated the ———— day of = in the ———— year of the 
reign of our ſovereign lord George the third, of Great Britain, 
France and Ireland; king, defender of the'faith, and ſo forth, 
ard in the year of our lord . _ | 


Condition 


yeoman, of the one part, and C. D. of 
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Award, 


Condition to ſtand to the award of two arbitrators, Pon 
: . os = | elect, 
in common form: the | 
LL Ee name 
. Þ HE condition of the above obligation is ſuch, that if the a 
1 above bound A. B. his heirs, executors, and adminiſtra- „ 
tors, and every of them, for and on bis and their parts and be- | ſpeci, 
Z halfs, do and ſhall well and truly fland to, obey, abide, per- inge, 
4 form, obſerve and keep the award, order, arburament, findl N 
U end and determination of A. A. of — efquire, and B. A. any 
4 4 — gentleman, arbitrators indifferently named, elected, ſued, 
, and choſen, as well for and on the part, and bebalf of the above- 5 
J bound A. B. as of the above named C. D. to arbitrate, award; en 
L order, adjudge and determine of and concerning all and all ms 
4 manner of action and actions, cauſe and cauſes of action and 4 
ol actions, ſuits, bills, bonds, ſpeciaities, judgments, executions; day o 
0 extents, accounts, debts, dues, fum and ſums of money, quar- void, 
li rels, controverſies, treſpaſſes, damages and demands whatſoever, —_ 
l both in law and equity, or otherwiſe howſoever, which at any of an 
i time or times heretofore have been had, made, moved, brought, ſaid, 
11 commenced, ſued, proſecuted, committed, omitted, done or ſuf- frrats 
1 fered by or between the ſaid parties, ſo as the ſaid award be wall; 
ll made in writing, and ready to be delivered to the ſaid parties, 4 
4 on or before the aay of ' now next enſuing ; [and med 
F F the ſaid A. B. his heirs, exccutors, or adminiſtrators, or Zelte 
* any of them, ſhall not prefer or cauſe to be preferred, any bill perſon 
is in equity againſt the ſaid A. A. and B. A. or either of them, 5 
. fer or concerning their award in the premiſſes;] Then this obli- and | 
i gation to be void, otherwiſe of force. | | hand 
1 If the parties have a mind to make their ſubmiſſion a 2 
bl rule of court, then this may be added : - 6. 
1 And the abovebound A. B. doth agree and deſire, that this go: : 
il his ſubmiſſion be made a rule of his majeſty's court of king's | bing 
* bench at Weſtminiter, purſuant to the act of parkament in N ; 
| 2H | | vad, 
. ſuch caſe made and provided. | | 2 
jl | his ſu 
i | - | bench 
j Condition to ſtand to the award of three arbitrators, fu 
or any two of them, and an umpire appointed. | 
T HE condition of this obligation is ſuch, that if the above- | | 
bound A. B. his heirs, executors, and adminiſtrators, N 
for and on his and their parts and behalfs, ſhall and do well F 
and truly fland to, obey, abide, obſerve, perform, fulfil, and WW. 


keep the award, order, arbitrament, final end and deter _ WM contro 
| | | Vo 


Award, 
tion of or any two of them, arbitrators mndifferently 
elected and named, as well by and on the part and behalf o 
the ſaid A. B. as by and on the part and behalf of the above 
named C. D. to arbitrate, award, order, judge, and deter- 
mine, of and concerning all and all manner of action and ac- 
tions, cauſe and cauſes of action and actions, ſuits, bills, bonds, 
ſpecraltres, covenants, contracts, promiſes, accounts, reckon= 


ings, ſums of money, judgments, executions, extents, quarrels, 


controverſies, treſpaſſes, damages and demands whatſoever, at 
any time heretofore had, made, moved, brought, commenced, 
ſued, proſecuted, done, ſuffered, committed, or depending by 
or between the ſaid parties; fo as the award of the ſaid arbi- 
trators, or any noo of them, be made and ſet down in wruing, 
under their or any two of their hands and ſeals, ready to be 
delivered to the ſaid parties in difference, on or before the 
day of — now next enſuing; then this obligation to be 
void, otherwiſe of force. 

And if the ſaid arbitrators ſhall not make fuch their award 
of and concerning the premiſſes, within the time limited as afore- 
ſaid, then if the ſaid A. B. his heirs, executors, and admini- 
ftrators, for and on his and their part and behalf, de and ſhall 
well and truly fland to, obſerve, perform, fulfil and keep the 
award, determination, and umpirage [if the umpire be na- 
med] 5g being a perſon indifferently named and choſen 
between the ſaid parties for umpire ; [if not named] of ſuch 
perſon as the ſaid arbitrators ſhall indifferently. chuſe for umpire 
in and concerning the premiſſes ; ſo as the ſaid umpire do make 
and ſet down his award and umpirage in writing, under his 
hand and ſeal, ready to be delivered to the ſaid parties in diffe- 
rence, on or before the day of = now next enſuing ; 
and if the ſaid A. B. his heirs, executors, er adminiftrators, 
or any of them, ſhall not prefer, or cauſe to be preferred, any 
bill in equity, againſt them the ſaid arbitrators and umpire, or 
any of them, for or concerning the award of them the ſaid ar- 
bitrators or umpire in the premiſſes : Then this ob [igation to be 
void, otherwiſe of force. 


[And the abovebiund A. B. doth agree and deſire, that this 


his ſubmiſſion be made a rule of his majeſly's court of king” 5 


bench at Weſtminſter, purſuant to the att of e in 
fuch caſe made.] 


C. Form of an award. 


O all to whom theſe preſents ſhall come, we A. B. 
and C. D. of as ſend greetng. 


IV hereas there are ſeveral accounts depending and divers 


controverſies have ar ſen, between " i a LE. 
Vor. — 51 
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of the one part, and of ———— yeoman, of the other 
part; And whereas, for the putting an end to the ſaid diffe- 
rences, they the ſaid — and by their ſeveral bonds 
or obligations bearing date — laſt paſt, are reciprocally be- 
come bound each to the other, in the penal ſum of to 


fland to, abide, perform, and keep the award, order and final 


determination of us the ſaid — ſo as the ſaid award be 
made in writing and ready to be delivered to the parties in dif- 
ference on or before next enſuing, as by the ſaid obliga- 
tions and conditions thereof may appear: Now know ye, that 
zwe the ſaid arbitrators, whoſe names are hereunto ſubſcribed, 
and ſeals affixed, taking upon us the burden of the ſaid award, 
and having fully examined and duly conſidered the proofs and 
allegations of both the ſaid parties, do make and publiſh this 
our award between the ſaid parties in manner following ; that 1; 
to ſay, Firſt, we do award and order, that all actions, ſuits, 
quarrels, and controverſies whatſoever, had, moved, ariſen, 
and depending between the ſaid parties in law or equity, for 
any manner of cauſe whatſoever touching' the ſaid premiſſes, to 
the day of the date hereof, ſhall ceaſe and be no further proſe- 
cuted; and that each of the ſaid parties ſhall pay and bear his 
own cofts and charges in any wiſe relating to, or concerning the 
premiſſes. And we do alſo award and order, that the ſaid 
— ſhall deli ver or cauſe to be delivered to the ſaid — 

at — within the ſpace of ——— &c, And further, we 
do hereby award and order, that the ſaid ſhall an or 
before pay or cauſe to be paid unto the ſaid — the 
ſum of —— Mie do alſo award and order, &c. And laſtly, 
Me do award and order, that the ſaid —— and ——— en 
payment of the os ſum ſhall in due form of law, exe- 
cute each to the other of them, or to the other's uſe, general 
releaſes, ſufficient in the law for the releaſing by each ts the other 
of them, his heirs, executors, and adminiſtrators, of all ac- 
tions, ſuits, arreſts, quarrels, controverſies, and demands 
whatſoever, touching or concerning the premiſſes aforeſaid, or 
any matter or thing thereunto relating, from the beginning of 
the world, until the —— day of ———— laſt paſt 


(viz. the day of the date of the arbitration bonds). 1 


witneſs whereof we have hereunto ſet our hands and ſeals tht 
| day of | | | 


Form of an umpirage. 


ECITE the arbitration bonds, as before) Nv 
( know ye, that 1 umpire indifferently choſen by 
having deliberately heard and underſtood the griefs and 


allegations and proofs of both the ſaid parties, and 17. 
| 4 a 
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Award. 


| {as much as in me lieth) to ſet the ſaid parties at unity and 
good accord, do by theſe preſents arbitrate, award, order, de- 
cree, and judge as followeth ; That is to jay, & ·. 


—_— y 
— 


Badgers, 
: (And herein of Drovers of Cattle.) 


1. DY the 5 & 6 Ed. 6. c. 14. whatſoever perſon ſhall 
ingroſs or get into his hands by buying, contract- 
ing, or promiſe-taking, other than by demiſe, grant, or 


leaſe of land or tythe, any corn growing in the fields, or 


any other corn or grain, butter, cheeſe, fiſh, or other 
dead victuals whatſoever, to the intent to ſell the ſame 
again, ſhall be deemed an unlawful ingroſſer; and ſhall 
for the firſt offence (on conviction in the courts at H- 
minſler, or at the ſeſſions by inquiſition, preſentment, bill, 
or information, and on the oath of two witneſſes) be im- 


priſoned two months, and forfeit the value of the goods, 


cattle or victual, ſo by him bought or had; for the ſe- 
cond offence, ſhall be impriſoned half a year, and forfeit 
double value; for the third offence, be ſet on the pillory, 
forfeit all his goods, and be impriſoned during the king's 
pleaſure : one half of which forfeiture ſhall be to the king, 


and half to him that 42 ſue; and if the conviction ſhall 
n] 


be at the king's ſuit only, then the whole forfeiture ſhall 
be to the king.— Provided, that the buying of any corn, 
fiſh, butter, or cheeſe, by any ſuch badger, lader, kidder, 
or carrier, as ſhall be allowed to that office by three juſ- 
tices of the county where the ſaid badger, lader, kidder, 
or carrier ſhall dwell ; which ſhall ſell or deliver in open 
fair or maket, or to any other victualler, or to any other 
perſon, for the proviſion of his houſe, all ſuch corn, 
grain, butter and cheeſe, as any ſuch perſon ſhall buy or 
cauſe to be bought, and that within one month next after 


he ſhall ſo buy ary ſuch corn, grain, butter or cheeſe, ſo. 


that the ſame be bought without foreſtalling ; ſhall not be 
deemed any offence contrary to this act. And provided 
that it ſhall be lawful to every perſon allowed by three 
juſtices of the county where he ſhall dwell, to buy (other- 
wiſe than by foreſtalling) corn, grain, or cattle, to be car- 
tied coaſtwile, . 


K 2 | And 
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Badgers. 
And by the ſame ſtatute, if any perſon ſhall buy any 


oxen, ronts, ſteers, kine, heifers, calves, ſheep, lambs, 


goats, or kids living, and ſell the ſame again alive, unleſs 


he keep and feed the ſame for five weeks in his own hou- 
ſes, ground, ferm-ground, or in ſuch ground where he hath 


the herbage or common of paſture by grant or preſcrip- 


tion; every ſuch perſon ſo buying and ſelling again, ſhall 
forfeit double the value of the cattle or things ſo bought 
and ſold again, to be recovered and applied as aforeſaid, 
Provided, that it ſhall be lawful to every perſon, known 
for a common drover, being licenſed in writing by three 
juſtices (1 Q.) of the county where the ſame drover ſhall 
be moſt abiding and dwelling, to buy cattle in any ſuch 
counties where drovers have been wont in times paſt ac- 
cuſtomably to buy cattle at their free liberty and pleaſure, 
and to ſell the ſame (as is aforeſaid) at reaſonable prices, 
in common fairs and markets, diſtant from the place 
where he bought the ſame forty miles at the leaſt ; ſo that 
the ſame cattle be not bought by foreſtalling. 
The ſame licences not to continue above one year, un- 
leſs renewed, | Do 
2. But by the 5 El. c 12. No drover of cattle, badger, 
Jader, kidder, carrier, buyer, or tranſporter of corn or 
grain, butter and cheeſe, ſhall he licenſed to thoſe offices, 
but only in the general and open quarter ſeſſions of the 
peace to be holden in the ſhire where ſuch perſon dwelleth 
and hath dwelt for three years next before the teſte of his 
licence; and only ſuch perſon ſhall be licenſed, who is 
ar hatn been a married man, and is at the time of grant- 
ing the licence an houſholder, and not an houſhold ſer- 
vant, nor retainer to any perſon, and of the age of 30 
years at the leaſt : which licences ſhall bear date of the 
day and place where the ſeſſions was holden, and ſhall be 
ſigned and ſcaled with the proper hands and ſeals of three 
of the {aid juſtices (1 O,) being preſent at the ſame ſeſ- 
ſions : on pain that every perſon, who ſhall take licence 
contrary to this ordinance, fhall forfeit 5 l. to be recovered 
and applifg in manner as 1s aforeſaid : and all licences 


otherwiſe granted ſhall be void. /. 4, 5 


And the juſtices in the ſaid ſeſſions ſhall take recogni- 


2ance of ſuch perſons licenfed, that they nor any of them 
ſhall by colour of their licence foreſtall or ingroſs, or 
otherwiſe practice or do any thing contrary to the tenor 
and true meaning, or in defrauding the ſaid former ſtatute, 
or of any matter or thing therein contained. /. b. 


Which ſaid licences and recognizances ſhall be written 


by the clerk of the peace or his deputy, and by no other 
I | perſon 3 


Badgers. 


perſon' ; who ſhall have for making out every ſuch licence 
12 d. recognizance 8d. and for regiſtring the ſaid licence 


and recognizance 4 d. at the moſt: for which he ſhall 
write all the names, ſurnames, and dwelling places of the 


perſons licenſed, with a brief declaration or entry of the 
licence, and of the day, time, and place where ſuch li- 
cence was granted ; which hook he ſhall have at every 
{eſſions, to be there inſpected. id. 

Provided, that no perſon ſhall, by authority of any 
ſuch licence, buy any corn or grain out of open fair or 
market to ſell again, unleſs he ſhall be thereunto licenſed, 
and have ſpecial and expreſs words contained in his li- 
cence, that he may fo do; on pain to forfeit for every 
time that he ſhall do to the contrary 5 J. to be recovered 
and applied as aforeſaid. /. 7. 

And all licences ſhall continue for one year only from 
the date thereof. . 4. 

Provided, that nothing herein contained ſhall prejudice 
the liberty of any city or town corporate, but that they 
may licenſe purveyors for the proviſion thereof, as they 
might have done before. /. 9. 

Provided alſo, that nothing herein contained ſhall be 
in any wiſe hurtful or prejudicial to any of the inhabitants 
within the counties of J/e/tmorland, Cumberland, Lancaſter, 
Cheſter, and York ; but that they may do, as heretofore 
they have lawfully uſed to do. ſ. 10. 


3. But by the 13 El. c. 25. No perſon ſhall be a buyer, 


| badger, kidder or carrier of corn, cattle, butter, cheeſe, 
and ſuch like kind of victual, in none other manner nor 


form, than is contained in the ſtatute of 5 El. nor ſhall 
be any other ways admitted or licenſed to be a buyer, 
badger, kidder, or carrier, as ts aforeſaid, than is men- 
tioned and appointed by the faid ſtatute; any thing in 
this, or any other act heretofore to the contrary notwith- 
ſtanding. /. 20. 

What was mentioned in this act to the contrary before, 
was only the revival and perpetuating of the ſtatute of the 
5&6 Ed. 6. c. 14. which being temporary, had then ex- 
pired. And this ſeemeth to conduct us to the true mean- 
ing of this clauſe in the ſtatute of 13 El. and conſequent- 
ly to ſettle a point much controverted; namely, what 
obligation lies upon drovers and badgers in the ſaid five nor- 
thern counties to be licenſed according to the aforeſaid ſta- 
tute of the 5 El. c. 12. And the opinion ſeemeth at laſt to 
have prevailed, that by virtue of this clauſe, they are 
brought under the ſame regulations of the ſtatute of 5 Eliz. 
. concerning licences, with the inhabitants of the 

3 other 
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Badgers. 

other counties ; from which, before, by the exception in 
the ſaid ſtatute they had been exempted. But the obſer- 
vation above-mentioned will perhaps lead us to a different 
conſtruction, which is this: The ſtatute of 5 & 6 Ed. 6, 
c. 14. directing perſons to be licenſed by three juſtices 
generally (without the formalities required afterwards b 

the 5 El. c. 12.) was, as appears upon the face of it, 
temporary ; and after ſeyeral continuances, did expire in 
the 8th year of queen Elizabeth. Which act being ex- 
pired, the ſole buſineſs of licenſing then reſted upon the 
ſtatute of 5 Eliz. out of which the inhabitants of the ſaid 
northern counties were excepted, ,and conſequently were 
then under no obligation to take any licences at all, 
Now the ſtatute of the 13th Ez. reviving the ſaid ſta- 


tute of 5 & 6 Ed. 6. brought the ſame as it were over the 


head of the ſtatute of the 5 Elix. and conſequently being 
now become in its courſe ſubſequent to the ſtatute of the 
5 Eliz. it would have altered the ſaid ſtatute of 5 Eliz. in 
matters wherein they are contrary ; and therefore to re- 
ſtore the ſtatute of the 5 Eliz. to its authority and in- 
fluence (after the revival or continuance of about 15 other 
acts of parliament, and divers other matters there treated 
of) a clauſe is put in at the end, referring to the act of 
5 & 6 Ed. 6. c. 14. which at the beginning had been re- 
vived and perpetuated; namely, that notwithſtanding 
ſuch revival, no perſon ſhall be licenſed otherwiſe than 
by the ſtatute of the 5 Eliz. ſo that the caſe ſtands, as if 
the ſtatute of 5 & 6 Ed. 6. had been perpetual from the 
beginning, and as if the ſtatute of 13 Eliz. had not been 
made; and conſequently upon the two ſtatutes of 5 & 6 
Ed. 6. c. 14. and 5 Eliz. c. 12. the inhabitants of the 
ſaid northern counties are not to be licenied according to 
the ſaid ſtatute of 5 Eliz. c. 12. (for they are excepted 
out of it); but they are to do as before they had “ lawfully” 
ſed to do, that is to ſay, they are to be licenſed according 
to the ſtatute of 5& 6 Ed. 6. c. 14. namely, badgers, 


laders, kidders, carriers, and tranſporters coaſtwiſe, by 


three juſtices, generally, out of ſeſſions; and drovers, by 
three juſtices, one whereof is to be of the quorum ; and 
without the formalities of age, marriage, three years in- 
habitancy, being houſholders, and the reſt, as is required 
of others by the 5 Elia. - | | 
But there is another great doubt, whether perſons who 
buy corn, and make the corn into meal, and then fel] the 
meal, are perſons by theſe acts required to be licenſed. Ar- 
guments for the negative, are, that the ſtatute of Ed. 6. 


only requires perſons to be licenſed, who buy corn 1 


Badgers. 

fell the ſame again, that is, ſell the corn (as it ſeemeth), 
and not the corn manufactured. And if the ſtatute meant 
otherwiſe, then bakers who buy meal, and conyert the 
ſame into bread, and fell the bread, would be ingroſſers; 
and ſo in all other kinds of manufacture of dead victuals. 
And that the ſtatute did not intend to include ſuch ma- 
nufacturers of corn, altho' unlicenſed, under the deno- 
mination of ingroflers, ſeemeth to be implied, in that the 
licence itſelf can only impower them to fell the corn again 
within one month after it was bought; which, in the caſe of 
making corn into malt in particular, is not applicable, for- 
aſmuch as a longer time than this is required in the ope- 
ration, 


Licence of a badger on the 5 & 6 E4.6. c. 14. 
r 


. 


: T the general quarter ſeſſions of the peace 
Middleſex. A held at in and for the ſaid county, 


this =— day of in the year of — Ve 
A. B. C. D. and E. F. eſuires, juſtices of the peace for the 


ſaid county (one whereof 1s of the Quorum) bade licenſed, and 


by theſe preſents do licenſe and admit B. B. of in the 
ſaid county, being upwards of thirty years of age, and being 
alſo a married man [or, a widower |, and an houfholder, and 
having been an inhabitant in the ſaid county for three years now 
laſt paſt, to be a badger, lader, tidder, carrier, and buyer, 
of corn and grain | butter and cheeſe, or as the caſe ſhall be}, 
for the ſpace of one whole year from the date heresf, to buy 
corn and grain | butter and cheeſe] in open fair or market, and 
without foreſtalling ; and to fell or deliver the ſame again in 
open fair or market, or to any victualler or other perſon for the 
proviſion of his houſe, within one month after he ſhall have ſo 


bought the ſame ; ſo as he praiſe the ſaid buſineſs according to 


the true intent and meaning of the ſtatute made againſt regra- 
tors, fore/iallers, and ingroſſers, and not otherwiſe. Given 


under our hands and ſeals the day and year aforeſaid. 


If it is for carrying coaſtwiſe, then it may run thus: 


to be a tranſporter of corn and grain, for the ſpace 
of one whole year from the date hereof, to buy corn and grain, 
otherwiſe than by foreſtalling; and to tranſpert and carry the 
fame by water | from any port or place within the kingdom of 
England and Wales, unte any other port or place within the 
fame ; ſo as he do without fraud or covin ſhip or embark the 
ſaid corn or grain within forty days next after he ſhall have 
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bought the ſame, or taken covenant or promiſe for the buying 


thereof ; and with ſuch expedition and diligence as wind and 


weather will permit, do carry and tranſport the ſame 3 | 


port or place as his cocket fhall declare; and there to diſbark, 
unlade and fell the ſame ; and do bring a true certificate 
thereof from a juſiice of the peace of the county, or the mayor 
or bailiff of the town corporate where the ſame ſhall be unladen, 
and alſo of the cuſtomer of the port where ſuch unlading ſhall 
be, of the place and day where the ſaid corn or grain ſhall 
be diſbarked, unladen and ſold, to be directed to the cuſtomer 
and comptroller of the port where the ſame were embarked, 
and ſo as he practiſe the ſaid buſmeſs according to the true in- 
tent and meaning of the flatute mad? againſt regrators, fore- 
flallers, and ingroſſers, and not otherwiſe, Given, &c. 


Licence of a drover, on the ſaid ſtatutes. 

A to be a common drover of cattle, to buy cattle in any 
ſuch ſhires or counties where drovers have been wont accuſtom- 
ably to buy cattle, at his free liberty and pleaſure, ſo as the 
fame be not bought by way of foreſlalling ; and to ſell the ſame 
again in common fairs and markets, diſtant from the place 
where he ſhall buy the ſame reſpectively forty miles at the leaſt ; 
fo as he practiſe the ſaid buſineſs according to the true intent 
and meaning of the flatute againſt regrators, foreſlallers, and 
ingroſſers, and not otherwiſe, Given, &c. 


Condition of the recognizance. 


W HE RE AS the abovebound A. D. is this day by us 
licenſed to be a common drover of cattle | badger, lader, 
tidder, carrier, buyer, tranſporter 4 corn and grain, butter 
and cheeſe, or as the caſe is] for the ſpace of one whole year 
now next enſuing z the condition of this recognizance is ſuch, 
that if the above bound A. D. ſhall not by colour of his ſaid 
licence foreſtall or ingroſs, or otherwiſe praftiſe or do any att 
or thing contrary to the tenor and true meaning, or in defraud- 
ing of the ſlatute made againſt regrators, forgſtallers, and in- 
graſſers, or of any matter er thing therein contained; then this 
recognizance to be void, atherwiſe of force. 


Badger's licence in the five northern counties, on 


ne 5 , 
Weſtmorland, 4 W E three of his maicſiy's. juſtites of the 


peace for the jaia county, do hereby 
Lenſe and allow A. E. —— in tie ſauld county, to be 4 


badger, 


Badgers. 


Badger, lader, kidder, carrier, and buyer of corn and grain 


[butter and cheeſe, or as the caſe ſhall be], for the ſpace of 
one whole year from the date hereof, to buy corn and grain 
[ butter and cheeſe] in open fair or market, and without fore- 
ſtalling ; and to ſell or deliver the ſame again in open fair or 


market, or to any victualler or other perſon for the proviſion of | 


his houſe, within one month after he ſhall have. ſo bought the 
fame; ſo as he practiſe the ſaid buſmeſs according to the true 
intent and meaning of the ſtatute made againſt regrators, fore- 
flallers, and ingreſſers, and not otherwiſe. Given under our 
hands and ſeals, the day of in the year = 


Drover's licence in the five northern counties, on 
the 5 & 6 Ed. 6. c. 14. 


Weſtmorland. f W three of his majeſly's juſtices of the 
| peace for the ſaid county, (one where- 
of is of the quorum) do hereby licenſe and allow A. D. of 
— in the ſaid county, to be a common drover of cattle, to 
buy cattle in any ſuch ſhires and counties [and ſo on as in the 
drover's licence above.] Given under our hands and ſeals, 
the day of — in the year —— 


> 


And for theſe northern counties no recognizance is re- 
quired ; but they zre otherwiſe puniſhable, if they exceed 
their licence, by the ſaid ſtatute of 5 & 6 Ed. 6. c. 14. 

A ſpecial licence to buy corn out of fairs or markets, ma 
be the ſame as the badgers general licences above; only 
inſtead of the words ſo buy corn and grain, in open fair or 
market] may be inſerted theſe words [to buy corn and grain 
in and alſo out of open fair or market]; with ſuch other 
words of reſtriction or limitation of ſuch licence, as ſhall 
be judged requilite, 


I. What it is. | | 

IT. Difference between bail and mainpriſe. 

II. When a perſon may be diſcharged without bail, 
IV. Who may or may not be bailed. 

V. Who may bail, and the manner of it. 


VI, Requiring exceſſive bail. 
"OY P VII. Denying 
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Bail, 


SPIT. Denying bail where it ought to be granted. 
VIII. Granting bail where it ought to be denied. 


IX. Of bail by writ of habeas corpus. 
AX. Acknowledging bail in another man's name. 


1 What it is. 


| AIL (from the French bailler, to deliver) ſignifies the 
delivery of a man out of cuſtody, upon the under- 
taking of one or more perſons for him, that he ſhall ap- 
pear at a day limited, to anſwer and be juſtihed by the 
law. Hale's Pl. 96. | 


H. Difference between bail and mainpriſe. 


The difference between bail and mainpriſe is, that 
mainpernors are only ſurety, but bail is a cuſtody; and 
therefore the bail may retake the priſoner, if they doubt 
he will fly, and detain him, and bring him before a jy- 
ſtice, and the juſtice ought to commit the priſoner in diſ- 
charge of the bail, or put him to find new new ſureties. 
Hale's Pl. 96. 


TIT. Where a perſon may be diſcharged without bail. 
If a perſon be brought before a juſtice, if it appears that 


no felony is committed, he may diſcharge him; but if a 
felony be committed, tho' it appears not that the party | 


accuſed is guilty, yet he cannot diſcharge him, but muſt 
commit or bail him. Hale's Pl. 98. 


IV. Who may or may not be bailed. 


At the common law, bail was allowed in all caſes but 
homicide ; but now the ſtatute of the 3 Ed. 1. c. 15. di- 
recteth what offenders ſhall be bailed, and what not. 
Hale's Pl. g7. „ 

It is true the ſaid ſtatute only preſcribeth who ſhall or 
ſhall not be let to bail by the Heri; but by the x & 2 P. 
i M. c. 13. it is enacted that no juſtice or juftices of the 
peace ſhall let to bail or mainpriſe any perſon not reple- 
viſable by the ſaid ſtatute of 3 Ed. 1. c. 15: | 

Which ſtatute is as follows: Foraſmuch as ſheriffs and 
others, which have taken and kept in priſon perſons detected of 
felony, and incontinent have let out by replevin ſuch as were 


not repleviſable, and have kept in priſon ſuch as were repli- 
4 viſable, 


Bail. 


viſable, becauſe they would gain of the one party and grieve the | 


other ; and foraſmuch as before this time it was not determined 
which perſons were repleviſable, and which not, but only thoſe 
that were taken for the death of a man, or by commandment of 
the king, or his juſtices, or for the foreſt It is provided, that 


ſuch priſoners as before were outlawed, and they which haue 


abjured the realm, provors, and ſuch as be taken with the 


manner, and thoſe which have broken the king's priſon, thieves 


openly defamed and known, and ſuch as be appealed by provors, 
fo long as the provors be living, (if they he not of good name, 
and ſuch as be taken for bouſeburning felomouſly done; or for 
falſe money, or for counterfeiting the king's ſeal, or perſons 
excommunicate taken at the requeſt of the biſhop, or for mani- 
feſt offences, or for treaſon touching the king himſelf, ſhall be 
in no wiſe repleviſable by the common ꝛbrit, nor without writ, 


But ſuch as be indifted of larcency by inqueſts taken before ſhe- 


riffs or bailiffs by their office, or of light ſuſpicion, or for petit 


larcency, that amounteth not above the value of 12 d. if they 
were not guilty of ſome other larcency aforetime, or guilty of re- 
cerpt of felons, or of commandment or force, or of aid in felony 
done, or guilty of ſome other treſpaſs for which one ought nat 
to loſe life nor member, and a man appealed by a provor after 
the death of the provor (if he be no common thief nor defamed), 
ſhall from henceforth be let out by ſufficient ſurety, whereof the 
ſheriff will be anſwerable, and that without giving aught of 
their goods. 


Sheriffs and others] That is to ſay, ſheriffs and paolers 
that have cuſtody of gaels; ſo that this act extends not to 
any of the king's juſtices or judges of any ſuperior courts 
of juſtice, 2 Inſt. 185. But by a ſubſequent ſtatute (as 
hath been ſaid) it is extended to juſtices of the peace. _ 


But only thoſe, &c.] Here are firſt ſet down four ſorts 


of perſons which before this act were not bailable by th 


common writ de Homine replegianas : s 


I. Thoſe that were taken for the death of a man.] By the 
ancient law of the land, in all caſes of felony, if the party 
accuſed could find ſufficient ſureties, he was not to be 
committed to priſon ; but afterwards it was provided by 
parliament, that in caſe of homicide the offender was not 
bailable. 2 Inft. 186. | | ; 

And even if a perſon hath dangerouſly wounded another, 
the juſtice ought to be very cautious how he takes bail, 
till the year and day be paſt ; for if the party die, and the 
offender appear not, he is in danger of veing ſeverely 
fined. 1 Haw, 138. 

And 
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And this ſtatute makes no diſtinction between ſuch ho- 


micide as is malicious, and that which happens by miſad- 
venture or in ſelf defence: and it ſeems agreed, that ju- 
ſtices of the peace, who have power at this day to bail a 
man arreſted for a light ſuſpicion of homicide, cannot bail 
any ſuch perſon for manſlaughter, or even excuſable ho- 
micide, if it manifeſtly appear that he was guilty of the 
ſact, let it be ever ſo plain that it cannot amount to mur- 


der. 2 Haw. 95, 105. 


2. Or by commandment of the king] That is, by matter 
of record in one of his courts, according to law ; and not 
an extrajudicial commandment. 2 Ii. 186, 187. So alſo 
it is provided in the petition of rights 3 Car. that no per- 
ſon ſhall be detained in priſon by the king's ſpecial com 
mand, without cauſe certified. 

And becauſe ſome courts, as the king's bench, are be- 


fore the king, and ſome before his juſtices, therefore the 


act ſaith, by commandment of the king, and the next words 


be, or of his juſtices. 2 Inſt. 186. 


3. Or of his juſtices] That is, of any of the courts of 
H:tminſter, or juſtices of aflize. 2 Haw. 96. 


4. Or for the foreſt] But as to impriſonment for offen- 
ces in forcſts, the law hath been much mitigated by later 
ſtatutes. 2 Haw. 98. Ts | | 

All theſe four are excepted out of the common writ 45 
homine replegiando, that the ſheriff in his county court, 
which is not a court of record, ſhall not replevy any of 
theſe four that are committed, altho* it ſhould be by an 
unlawful commitment; but the ſuperior courts at Meſi- 
minſter, upon an habeas corpus, ſhall do juſtice to the party 
in all theſe four caſes. 2 Il. 187. 

Next the act doth further provide, that theſe kinds of 
priſoners hereafter following (being 13 in number) ſhall 
not be repleviſable : 


I. Such priſoners as before were outlawed] Perſons out- 
Jawed are aitainted in law, and therefore are not bailable ; 
for the intendment of the law is, that the perſon ſtandeth 
indifferent whether he be guilty or no; and not if he be 
convicted or attainted. 2 I. 188. 


2. And they which have abjured the realm] For theſe alſo 
are attainted upon their own confeſſion, and therefore not 


bailable at all by law. 2 ft. 188. 
2. Provors] A provor, or abbrover, is à perſon that con- 


ſeſteth the felony with which he is charged, and under- 
| takes 


fr; 


Bail. 

takes to prove another guilty of the ſame crime ; which if 
he does, he ſaves his own life, otherwiſe he ſhall be imme- 
diately executed. And the reaſon why they are not bail- 
able is, becauſe they are guilty by their own confeſſion, 
and therefore they do not ſtand indifferent. 2 Int. 188. 

But this concerns not juſtices of the peace, becauſe no 
man can become an approver before them, tor that they 
cannot aſſign a coroner. Fale's Pl. 102. 


4. And ſuch as be taken with the manner] For in this 
caſe likewiſe, he ſtandeth not indifferent whether he be 
guilty or no, being taken with the marner, that is, with 
the thing ſtolen as it were in his hand, anciently called 


handhabend, and the like was anciently called backberend, 


as a bundle or fardle at his back; which was uſed to ſignify 
manifeſt theft, 2 Inſt. 188. 


5. And thoſe which have broken the king's priſon] Here are 
two offences; firſt his breaking of the priſon, for it is pre- 
iumed that he who is innocent will never break priſon : 
and ſecondly, his flying, becauſe he conſeſſeth the fact 
who flies from judgment. 2 In/?. 188. 


6. Thieves openly defamed and known] Who, as it ſeems, 
ought not to be bailed for any freſh felony, whereof there 
is probable evidence againſt them. But this ſeems in a 


great meaſure to be left to the diſcretion of the perſon who 


has power to bail them, who on conſideration of the cir- 
cumſtances of the whole matter, and the probabilities on 
both ſides, if he finds it reaſonable ſtrongly to preſume 
them to be guilty, ought not to bail but commit them. 
2 Haw. 99. 


7. Such as be appealed by provors, ſo long as the provers be 


living, if they be not of good name] The appeal of the ap- 


prover is forcible againſt the appellee, becauſe the appro- 
ver confeſſeth himſelf guilty of the ſame felony, and there- 
fore it ſerveth in nature of an indictment againſt the ap- 
pellee, ſo long as the approver liveth, unleſs the appellee 
be of good fame. 2 Inf, 188. 


8. And ſuch as be taken fer houſeburning feloniouſly done] 
This was felony by the common law. 2 t. 188. 


9. Or for falſe money] This was treaſon by the common 
law. 2 Inft. 188, | | 


10. Or for counterfeiting the king's ſeal] This was, alſo 
treaſon by the common law. 2 inf. 188, 
ii, Ou 
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11. Or perſons excommunicate, taken at the requeſt of the 
b:/hop] That is, he that is certified into the chancery by 
the biſhop to be excommunicated, and after 1s taken by 
force of the king's writ of excommunicato capiendo, is not 
bailable : For in ancient times men were excommunica- 
ted but for hereſies, or other heinous cauſes of eccleſiaſti= 
cal cognizance, and not for ſmall or petty cauſes ; and 
therefore in thoſe cauſes the party was not bailable by the 
ſheriff or gaoler without the king's writ ; but if the party 
offered ſufficient caution de parendo mandatis eccleſiaæ in for- 
ma juris, then ſhould the party have the king's writ to the 
biſhop to accept his caution, and to cauſe him to be de- 
livered : And if the biſhop will not ſend to the ſheriff to 


deliver him, then ſhall he have a writ out of the chan- 


cery to the ſheriff for his delivery: Or if he be excom- 
municated for a temporal cauſe, or for a matter whereof 
the eccleſiaſtical court hath no cognizance, he ſhall be 


delivered by the king's writ without any ſatisfaction. 
2 Inſt. 189. 


12. For manifeſt offences] Which ſeems to be under- 
ſtood of inferior crimes of an enormous nature under the 
degree of felony ; as dangerous riots, exorbitant reſcouſes, 
miſpriſion of treaſon, præmunire, and ſuch like heinous 
offences. Vet it ſeems to be in a great meaſure left to 
diſcretion, to judge in what caſes their crime is ſo flagrant 
and enormous, that they ought not to have the benefit of 
it: 2'Haw. 9g. | | 


12. Or for treaſon touching the king himſelf } By the com- 


mon law, a man accuſed or indicted of high treaſon, or 
of any felony whatſoever, was bailable upon good ſurety, 


until he were convicted; for at common law, the gaol 
was his pledge or ſurety, that could find none, 2 Iuſt. 
189. | | oo | 

Shall be in no wiſe 8 e a by the common writ, nor 
without writ] That is, the ſheriff ſhall not replevy them 
by the common writ de homine replegiando, nor without 
writ, that is, ex officio: But all or any of theſe may be 
bailed in the king's bench. 2 Int. 189. | 


Next the act ſetteth down ſeven kinds of offenders that 
may be bailed : | 8 | | 

1. Such as be indicted of larceny by inqueſis taken before 
ſheriffs or bailiffs] That is, before ſheriffs in their torns, 
or lords in their leets, or thoſe that have infangibief and 


eutfangthief; that is, who have the privilege to judge 
thieves taken within their fee, or thieves dwelling 1 25 | 
| ; eo 


p 
| 
; 
* 


their manor and taken for felony out of their fee. Vet 
this is expounded that they be of good fame. 2 Inſi. 
190. 5 | 


2. Or of light ſuſpicion] But if the preſumption be ſtrong; 


or the defamation great, the juſtices may refuſe to bail 


him, Hale's Pl. 102. And this is expounded alſo that 
they be of good fame. 2 Int. 190. | 


3. Or for petit larceny that amounteth not above the value 
of 12 d. if they were not guilty of ſome other larceny aforetime] 
This act divideth larceny into two kinds; grand larceny, 
when the thing ſtolen is above the value of 12 d. and petit 
larceny, when it is of the value of 12 d. or under. 2 Inf. 
199. 1 3 
And it ſeems to be agreed, that there is no neceſſity that 


ſuch perſons be of good fame; yet upon the conſtruction 


of the whole ſtatute, if ſuch perſons be taken with the 
manner, or confefs the fact, or their crime be otherwiſe 
open and manifeſt, it ſeems that they ought not to be 
bailed ; but if there be any colour of probability for their 
innocence, it ſeems moſt agrecable to the intention of the 


{tatute to bail them. 2 Hawk. 101, 


4. Or guilty of receipt of felons] Theſe are acceſſaries after 


the fact. 2 H. H. 100. | 


. Or of commandment, or force, or of aid in felony done 
Tile are Ae before 2 fact. — H. e g 

But acceſſaries to felonies are not to be bailed, unleſs 
they be of good reputation: And it ſeems at this day to 
be ſettled, that where there are ſtrong preſumptions of 
guilt, ſuch acceſſaries are not bailable by this ſtatute. 2 
Haw. 102. | | | 


6. Or guilty of ſame other treſpaſs, for which one ought not 


to loſe life nor member] But it ſeems reaſonable to qualify 


the generality of this expreſſion, with this limitation, that 


ſuch accuſation ought to be either on a light ſuſpicion, 


or elſe that the offence be inconſiderable, or that it be not 


excluded from bail by ſome ſpecial act of parliament. 
2 Haw. 99. 2 H. H. 135. 


7. And a man appealed by a provor, after the death of the 
prover, if he be no common thief, nor deſumed] And by parity 
of reaſon, he may be bailed, if the approver waive his ap- 


peal, or be vanquiſhed. 2 Haw. 98. 


Be let out by ſufficient ſurety] If a juſtice take inſufficient 
ſurety, and the party appear not, he is finable by the 
| | SN | | Judge 
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Wail. 
judge of aſſize. H. P. 97. But if the priſoner appear 
thereupon, the juſtice is ſafe. 2 Haw. 89. 


And if a perſon who has power to take bail, be ſo far 
impoſed upon, as to ſuffer a priſoner to be bailed by in- 


ſufficient perſons, it is ſaid that either he, or any other 


perſon who hath power to bail him, may require the party 
to find better ſureties; and to enter into, a new Tecogni- 


Zance with them, and may commit him on his refuſal, 


for that inſufficient ſurgery are no ſureties. 2 Haw, 


89. 


therh on their oaths concerning their ſufficiency. 2 Haw, 
8. 2 H. H. 125. 

It is to be obſerved, that the above ſaid ſtatute extends 
only to bail in A offences, and therefore gives no 
power at all to juſtices of the peace to bail any perſons on 
proceſs in civil actions, or for contempts to ſuperior courts. 
2 Haw. 106. 

There are furthermore many ſtatutes, which prohibit 
bail and mainpriſe in vegy many caſes, and allow the ſame 
in many others, which are interſperſed among the ſeveral 
titles which treat of thoſe matters. 

And where a ſtatute ordaineth, that an offender ſhall 
be impriſoned at the king's will or pleaſure, there-the pri- 
foner cannot be bailed, till he hath redeemed his liberty 
by ſuch fine or ranſom as ſhall be aſſeſſed by the king's 
Juſtices in his courts. Dalt. c. 167. 

Altho' a perſon be committed to be detained without 
bail or mainpriſe, yet if the offence be by law bailable, 
he that hath power of bailing may bail him. 2 H. H. 


135. ; 
V. Who may bail, and the manner of it. 
By the common law, the ſheriff and every conſtable, 


being conſervators of the peace, might have bailed one 
ſuſpected of felony; but this authority is transferred 


from them to the juſtices of the Peace by. ſeveral ſtatutes. p 


Lamb. 15. 

And it ſeems to be a good general rule, that ſo far as 
any perſons are judges of any crime, ſo far they have 
power of bailing a perſon indicted before them of ſuch 
crime: And upon this ground it ſeems clear that any 
two juſtices (1 S.) may of common right bail perſons in- 
dicted at the ſeſſions, for that any two ſuch juſtices may 
hear and determine the indictment. Alſo it hath. been 
holden, that any one juſtice hath the like power and 


this 


And the perſon who is to take the bail, may examine 


ſcribe 


6 


Bail. 


this ſeems to be implied by the ſtatute of 1 R. 3. c. 3. 


which giving one juſtice power of bailing perſons arreſted 
for felony, in like form as if ſuch perſons had been indicted 


at the ſeſſions, clearly ſuppoſes, that if ſuch perſons had been 


indicted at the ſeſſions, they might have been bailed by 
any one juſtice. And if any one juſtice had ſuch power, 
before the ſtatute ſpecially relating to the power of ju- 
ſices in granting bail, it ſeems that he hath ſtill the ſame 
power in relation to perſons ſo indicted of any bailable 
crime under the degree of felony, becauſe the ſaid ſtatutes 
ſeem not to reſtrain him in any ſuch caſe, under the de- 
gree of felony, from any power which he lawfully might 
claim before. 2 Haw. 103. 

But it ſeems difficult to maintain the power of one ju- 
ſtice to bail a perſon, for any crime before indictment, un- 
leſs by ſome ſtatute it be limited to the conuſance of one 


juſtice, or unleſs it be an offence directly tending to the 


breach of the peace, the bailing of perſons for which 


feems properly to come under their conuſance as conſer- 


vators of the peace. 2 Haw. 105. l | 

And Mr. Dalton fays, if it is not in caſe of felony, it 
ſcemeth that any one juſtice alone may bail a priſoner, ex- 
cept where it is otherwiſe ordered in particular inſtances 
by ſome ſpecial ſtatute. Dalt. c. 12. | 

And it ſeems to be agreed, that any one juſtice might 
always in his diſcretion either bail or impriſon one who 
has given another a dangerous wound, according as it 


ſhall appear from the whole circumſtances that the party 


is moſt likely to live or die; for that every ſuch juſtice be- 
ing a principal conſervator of the peace, the offencè at 
preſent being only an enormous breach thereof, and no 
felony, ſeems properly to come under his conuſance. 
2 Haw. 103. 

But by 1 & 2 P. & M. c. 13. If a perſon be arrefled for 


manſlaughter, or felony, or ſuipicion thereof, being bail- 


able by law, he ſhall not be let to bail or mainpriſe by any u- 


ſlices, but in open ſeſſions, except it be by two juſtices at the 
leaſt (1 Q.) and the ſame to be preſent together at the time of 
the ſaid bailment : Which bail they ſha!l certify in writing ſub- 
ſcribed or figned with their own hands, at the next general gaol 
delivery to be holden within the county where the perſon ſhall be 
arreſted or ſuſpected. | | 

And the ſaid juſtices, or one of them, being of the quorum, 
When any ſuch priſoner is brought before them, for any man- 
Saughter or felony, before any bailment, ſhall take the exami- 
nation of the ſaid priſoner, and information of them that bring 


lim, of the fact and circumſtances thereof, and the ſame or as 
VO, LL, L much 
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much thereof as ſpall be material to prove the felony, ſhall put 
in writing before they make the bailment : Which examinatian 
together with the bailment, the ſaid juſtices fhall certify at the 
next general gaol delivery to be holden within the limits of their E 
commiſſion. | : 
And the ſaid juſtices fhall have power to bind all fuch by { 
recognizance as do declare any thing material to prove the of- | 
Fence, to appear at the next general gaol delivery to give evi- c 
dence againſt the party on his trial: And ſhall certify the ſame / 
in lite manner. | 7 
And any juſtice offending 8 to this aft, ſhall on due 5 
/ 
7 
h 


proof by examination, be fined by the judges of af Ze. 

But in London, Middleſex, and in other cities and towns. 
corporate, juſtices may let priſoners to bail, as they might be- 
fore this aft ; but when they do bail, they are to take and cer- 


tify the bail and examination as.is here direted. = 

| | | te 

VI. Requiring exceſſive bail. 1 

By the declaration of rights 1 W. ſeſſ. 2. c. 2. exceflive- mM 

bail ought not to be required. f 

#1 

VII. Denying bail where it ought to be granted. 45 

To refuſe bail where the party ought to be bailed (the ſor 

party offering the ſame) is a miſdemeanor puniſhable not co 

only by the ſuit of the party, but alſo by indictment. 2 hy 

Maw. go. H. P. 97. 3 an 

VIII. Granting bail where it ought to be denied. we 

1 20. 

N | 'I Admitting bail where it ought not, is puniſhable by the- Kii 

Wo Judges of alſize by fine; or puniſhable as a negligent eſcape tin 

Wt at common law. H. P. 97. the 

I If the keeper of a priſon bail any not bailable, he ſhall -_ 
1 loſe his fee and office; if another officer, he ſhall have 8 

bi three years impriſonment, and make fine at the king's- ter 

| 9 Neaſure. 3 Ed. I. c. 15. | eo. 

by M 18 G. 2. XK. and William Clarke, eſquire. He as a | 

1 Juſtice of Surry committed a man on ſuſpicion of ſtealing tha 

8 a mare, and bound over the owner to profecute. After- pat 

if 3 wards upon examining two other perſons, he admitted the tric 

4 party to bail. The proſecutor appeared at the aſſizes, and fon 

W found a bill, that the party accuſed did not appear. And | Reef 

0 * the court granted an information againſt the juſtice, de- / 

19 claring they ſhould not have bailed the man themſelves. © | by 1. 

0 Str. 1216. 8 . _ 2% 
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Bail. 
I. Of bail by writ of habeas corpus. 


If bail cannot otherwiſe be obtained, the law hath pro- 
vided a remedy in moſt caſes by the habeas corpus act 31 
C. 2. c. 2. The ſubſtance of which is briefly thus: 

If the commitment is for treaſm or felony, plainly and ſpe- 
cially expreſſed in the warrant of commitment; alſn if any per- 


ſon is committed and charged as acceſſwy before the fact t1 any 


petty treaſon or felony, or upon ſuſpicion theresf,, or with ſuſ= 
picion of petty treaſon or felony, which petty treaſon or felony 


ſhall be plainly and ſpecially expreſſed in the warrunt of commit- 


ment : in ſuch caſes the perſon ſhail not be bailed en a writ of 
habeas corpus; otherw:/e he may be bailed. _ | 

Aiſo if a perſon is committed for treaſon or felony ſpecially 
expreſſed, yet if he ſball in open court the firſl week of the 
term, or firſt day of aſſize, petition to be tried, and ſhall not 
be indicted ſome time in the next term or aſſixe after the com- 
mitment, he ſhall upon motion the laſt day of the term or aſſixe, 
be bailed, unleſs it ſhall appear to the judge upon oath that the 
king's witneſſes could not be produced within that time, and 
then if he is not iried in the ſecona term or aſſize, he ſhall be 
diſcharged. | 

Previous to the aforeſaid bailment, the priſoner or ſome per- 
ſon on his behalf, ſhall demand of the officer or keeper, a true 
copy of the warrant of commitment, which he ſhall deliver in ſix 
hours, on pain of 100 l. to the party grizved for the fir/t offence, 
and 200 l. and for feiture of his office for the ſecond. 

Then application is to be made in writing, by the priſoner or 
any perſon for him, attefled and ſubſcribed by two witnejſes who 


were preſent at the deliuery thereof, to the court of chancery, 


King's bench, common pleas, or exchequer, or if out of term 
time, to the lord chancellor or one of the judges; and a copy of 
the warrant of commitment ſhall be produced before them, er 
eath made that ſuch cipy was denied, 

But if any perf hath wiifully neglected by the ſpace of two 
terms to apf for his enlargement, he ſhall not have a habeas 
corpus granted in the vacation. 

This being done, the lord chancellor, or judgos reſpettively, 
ſhall award an habeas corpus under the ſeal of the court, on 
pain of 5001. to be marked in this manner, Per ſtatutum 
triceſimo primo Carol ſecundi regis, ad ſiened by the per- 
Jon that awards the ſame; and ſball be directed to the cer or 
keeper, returnable immediate. | 

And the charges of bringing the priſoner ſhall be aſce tained 
Þy the judge or court that awarded the writ, and indor jed there- 
on, not exceeding 12 d. à mile. | 


L 2 | Then 
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Bail. 
Then the writ ſhall be ſerved on the keeper, or kft at the 
gaol with any of the under-officers ; and the charges ſo indor- 


ſed, ſhall be paid or tendered to him, and the priſoner ſhall give 


bond to pay the charges of carrying him back if he ſhall be re- 
manded, and that he will not make any eſcape by the way. 

This done, the officer ſhall within three days after ſervice 
(if it is within twenty miles) return the writ, and bring the 
Body, and ſpall then likewiſe certify the true cauſe of the impri- 


 fanment ; if above twenty miles and leſs than an hundred, then 


within ten days; i above an hundred, then within twenty days; 
en like pain as before. 8 | 


But after the aſſixes are proclaimed for the county where the 
prifoner is detained, he ſhall not be removed. 

Then if it ſhall appear to the ſail lord chancellor or judges, 
that the priſoner is detained on a legal proceſs,. order, or war- 
rant, out of ſome court that. hath juriſdiction of criminal mat- 
ters, or by warrant of a judge or juſtice of the peace for mat- 
ters for the which by law he is not bailable; in ſuch caſe the 
priſoner ſhall not be diſcharged. | 

F he fhall be diſcharged, he ſhall thereupon enter into recog- 
mzance to appear on his trial, and the writ, and return there- 
of, and recognizance ſhall be certified into the court where the 
trial muſt be. | 

But perſons charged in debt, or other action, or with pro- 
ceſs in any civil cauſe, after their diſcharge for a criminal of- 
fence, ſhall be kept in cuſtody for ſuch other ſuit. 

And perſons ſo ſet at large, ſhall not be recommitted for the 
ſame offence, unleſs by order of court; on pain of 5001. te the 
party grieved. | | 95 


Two things I ſhall obſerve upon this ſtatute : 

1. That altho' the conſtable by his own authority, 
without any warrant of commitment, may carry offenders 
to gaol, and this was the method of ſecuring priſoners, 
before there were any juſtices of the peace; yet ſince 
the inſtitution of the office of juſtices-of the peace, it 18 
better that they be carried before a juſtice, to be ſent by 
him to gaol by warrant of commitment; otherwiſe they 
have a right to be bailed upon this act, whatever the of- 
tence may be. | 1 

2. That the warrant of commitment ought to ſet forth 
the cauſe ſpecially; that is to ſay, not for treaſon or fe- 
lony in general, but treaſon for counterfeiting the king's coin, 
or felony for flealing the goods of fuch a one to ſuch a value, 
and the like; that ſo the court may judge thereupon, whe- 
ther or no the offence is ſuch, for which a priſoner ought 
to be admitted to bail, 

A. Acknows 


= = + 


2 


he 


Bail. 
X. Acknowledging bail in another man's name. 
By the 21 F. c. 26. F any perſon ſhall acznowledge, or 


procure to be acknowledged, any bail in the name of any other 
not privy to the ſume; he ſhall be guilty of felony wwithout bene- 


| fit of clergy. 


In the name of any other] T. 6 G. Two people put in 
bail in feigned names, and becauſe there were no ſuch 
perſons, they could not be proſecuted for perſonating bail 
on this ſtatute. So the court ordered them and the at- 
torney to be ſet in the pillory, which was done accord- 


ingly. Str. 384. 


Bail taken before a judge is not within this ſtatute, 
till it be filed of record. x H. H. 696. But it is with- 
in the following ſtatute of 4 W. c. 4. by which it is enac- 
ted, that any who ſhall perſonate another before thoſe who have 
authority to take bail, ſo as to make him liable to the payment 
of any ſum of money in that ſuit or action, ſhall be guilty of fe- 
lony (but within clergy.) + 


Form of Bail. 
Weſtmorland. B E it remembred, that on the —— day of 


— m the ———— year of the reign 
if —— A. O. of yeoman, A. B. of ——— yeoman, 
and B. B. of yeoman, came before us John Moore, 


eſquire, and Richard Burn, clerk, two of his majeſly's juſtices 
of the peace in and for the ſaid county, one whereof" is of the 
quorum, and ſeverally acknowledged themſelves to owe to our 


| ſaid lord the king, that is to ſay, the ſaid A. O. 201. and 


the ſaid A. B. and B. B. 101. each, to be reſpectively levied 
of their lands and tenements, goods and chattels, the ſaid 
A. O. ſhall make default in the performance of the condition 
mdorſed, [or underwriten ]. | 
John Moore. 
Richard Burn. 


The condition of this recognizance is ſuch, that if the 
within [ above] bound A. O. ſhall perſonally appear before the 
juſtices of our ſovereign lord the king affigned to keep the 
peace within the ſaid county, and likewiſe to hear and deter- 
mine divers felonies, treſpaſſes, and other me{demeanors in 
the ſaid county committed, at the next general quarter ſef- 
fions of the peace [or before his majeſty's juſtices of gal 
delivery, at ihe next general gaol delivery] ta be holden 
L 3 | in 


149 


pas r 
36 
* a +. [- t4 
* * ** wa bet Mi ap. n A Mn 4. 
, — Rs 2 N 8 = ol 8 AP oh | 
| Ng AH — + gee; pps —2— e 4 W 2 x 
1 uy e — A 


— 
„ee — ae —e ; 
n a Eo 22 FTIR 


— 
— . 


33 
3 
— — 
8 . — 
& am — —— et 1s 


$88 
' 


7. 
o Ps I. x = 30 —__ 
— — — . a 
— IEG "II 
cat EIS CAE aero error. 


— — — — —— 


- . 2 — E: 
PEY = _ p — 
2 — — — 1 
FW TIS — - — 
== — — — - 
— I — — — — 
— — Fn - A 
2 1 - a — 
” — = nes * 
. — RINY 
—. 
2 * 


—— 


\ 


150 


faid ſovereign lord the king, Ju and concerning the felonious 


Bail. 


in and for the ſaid: county, then and there to anſwer to our 


taking and ſtealing of the property of A. M. of 
yeoman, with the ſuſpicion whereof the ſaid A. O. Aands charg- 
ed befar us the ſaid juſtices, and to do and receive what ſhall 


by the court be then and thire enjryned im and ſhall not depart 
the cou t it out licence, then the above ¶ within] written recog» 
nizunce Pall be void. | | 


Or, if the party is in priſon, and ſo abſent, Lord 
Hale ſays, this is the true form from Lambard. 


Weſtmorland. B E it remembred, that on the day 

„% ——— in the - year of the reign 
of —— before us John Moore, eſquire, and Richard Burn, 
clerk, two of the juſtices of our ſaid iord the king, aſſigned 
to keep the peace within the ſaid county, and one of us of the 


quorum, at Grimeſhil in the ſaid county, did come A. B. 


and B. B. of ——— :n the ſaid county, yeomen, and took in 
bail until the next gaol delivery to be holden in the ſaid county, 
one A. O. of — labourer, taken and detained in priſon 
for ſuſpicion of a certain felony in ſlealing — the property 
0 and took upon themſelves each of the ſaid A. B. 
and B. B. under the penalty of 201. of good and lawful mo- 


16/6 of Great Britain, of the goods and chattels, lands and te- 


nements, of them and each of them, to the uſe of our ſaid 
lord the king, his heirs and ſucceſſors, to be levied, if the ſaid 
A. O. /hall not perſonally appear at the ſaid next gaol delivery, 
before the juſtices of our ſaid lord the king, aſſigned to deliver 


the ſaid gaol, to fland to right concerning the felony aforeſaid, 
according to the law and cuſtom of England. Given under our 


ſeals, &c. | 


But the ſeal need not be, for they are judges of 
record; only it may be barely ſubſcribed by them: or 
thus, 8 5 8 


Taken and acknowledged the day and 
year abovewritten, before us ihe 
aboveſaid | 
John Moore, 

Ri. Burn. 


And 


nd 


Bail, 


And kereupon a warrant iſſues for his deliverance, 
| thus: | | 


| Weſtmorland. FOHAN Moore, eſquire, and Richard Burn, 


| clerk, two of the jujtices of — and one 
of us of the quorum, To the keeper of his majeſty's gaol at 
in the ſaid county, greeting. Foraſmuch as A. O. of 
labourer, hath before us found ſufficient ſureties to 


appear before the juſtices of gal delivery at the next general 


gaol delivery to be holden in the ſaid county, to anſwer to ſuch 
things as fhall be then on the behalf of our ſaid ſovereign lord 
objected againſt him, and namely, to the felomous taking Us 


— ( for the ſuſpicion whereof he was taken, and commit- 
ted ty your ſaid ga); Ve command you on the behalf of our 


ſail ſcoereign lord, that if the ſaid A. O. do remain in your 


ſaid gaol for the ſaid cauſe, an for none other, tl en you forbear 


7% lain him any longer, but that you deliver him thence, and 


ſuffer hin te go at large, and that upon the pain that will thereon 


enjue. Given under our ſeals at Orton in the ſaid county, the 
—— dn; of —— in the —— year ——, 


Lord Hale ſays, the advantage of this latter kind of bail 
is this, that it is not only a recognizance in a ſum certain, 
but allo a real bail, and they are his keepers, and may be 
puniſhed by fine beyond the ſum mentioned in the recog- 
nizance, if there be cauſe; and may reſeize him if they 


doubt his eſcape, and have him committed, and fo be diſ- 


charged of the recognizance. 


Wanks deftroping, 
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L. 7 VERY perverſe and malicious perſon cutting Powdike. 
— 


down and breaking up of any part of the dike 
called new Powdike in Marſpland in the county of Nor- 
fall, and the broken dike called Old field dike by Marfh- 
land in the iſle of Ely, or of any other bank being parcel 
of the rind and uppermoſt part of the ſaid county of 
Marſhiand, made for the defence and ſalvation of the ſaid 
county of Marſbland, ſhall be adjudged felony. And the 


ſeſſions may determine the ſame, 22 f. 8. c. 11. 


2. By the 6G. 2. c. 37. If any perſon ſhall unlawfully Sea and river 


and maliciouſly break down or cut down the bank of any banks. 


Ls 4 | river 
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piles for ſecuring 


banks. 


Derivation, 


| Banks: deſtroying. 


river or any ſea bank, whereby any land ſhall be over- 
flowed or damaged; he ſhall be guilty of felony without 
benefit of clergy. /. 5 

3. And moreover, by the ſtatute of 10 G. 2. c. 32. 
If any perſon ſhall unlawfully cut off, draw up, or fe- 
move and carry away any piles, chalk or other materials, 
driven into the ground, and uſed for the ſecuring any 
marſh or ſea walls, or banks, in order to p event the lands 
lying within the ſame from being overflowed and damaged; 
on complaint or information thereof made upon oath to 
any juſtice reſiding near the place, ſuch juſtice ſhall ſum- 
mon the party complained of, or ſhall iſſue his warrant to 
apprehend and bring ſuch verſan before him; and upon 
his appearance, or neglect to appear, he ſhall proceed to 
examine the fact, and upon due proof thereof made either 
by confeſſion, or oath of one witneſs, ſhall convict the 
offender ; who ſhall thereupon forfeit 201. half to the 
informer, and half to the overſeer for the uſe of the poor, 
to be levied by diſtreſs and ſale: for want of ſufficient 
diſtrefs, to be committed to the houſe of correction, to 
be kept to hard labour for ſix months. %. 5. 


Bankrupt. 


I. EE RD Coke ſays, that banque in French ſigniſies the 
ſame as menſa in Latin; and that route is a fign or 
mark, as we ſay a cart rout is the ſign or mark where the 


cart hath gone; and that metaphorically a bankrupt, or 


bangueroute, is taken for him, that hath waſted his eſtate, 
and removed his banque ſo as there is left but a mention 


thereof. 4 ul. 277. 


But as the firſt bankers to us came from Itah, it ſeemeth 
more probable that they brought their name along with 
them ; and conſequently that the word bankrupt or banque- 
route cometh from the Italian Banco rotto, the bench being 


Broten. The banker himſelf was ſo called from the bench 


or table which he uſed, with his name inſcribed, and 
when he failed, his bench was broken. Which word rott? 


is what remaineth in that country of the Latin ruptus 3 


all which, both word and metaphor, we preſerve in our 
Janguage, when we ſay that a perſon is bankrupt, or that 
ſuch a one is broken. 

2, The 
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Bankrupt. 153 


2. The deſcription of a bankrupt, within the ſeveral Deſcription of a 
ſtatutes brought together into one view, ſeemeth to be as bankrupr, 
follows: Every perſon uſing the trade of merchandize, by way 
of bargaining, exchange, bartry, cheviſance, or otherwiſe, in 
groſs, or by retail, or ſeeking his trade of living by buying and 
ſelling, or that ſhall uſe the trade or profeſſion of a ſcrivener 
receiving other mens monies - or eſtates into his truſt or cuſtody, 
who ſpall (1) depart the realm; or (2) begin to keep his houſe, 
or otherwiſe to abſent himſe!f; or (3) take ſantluary ; or (4) 
ſuffer himſelf willingly to be arreſted for any debt or other thing 
not grown or due for money delivered, wares ſold, or any other 
juſt or lawful cauſe or good conſideration or purpoſes ; or (5) 
hall ſuffer hi mſelf to be outlazved ; or (6) yield himfelf to pri- 
fon ; or (7) willingly or fraudulently ſhall procure himſelf to be 
arreſted, or his goods to be attached ar ſequeſired; or (8) de- 
part from his dwelling houſe ; or (9) make any fraudulent grant 
or conveyance of his lands or goods, to the intent or whereby his 
creditors ſhall and may be defeated or delayed for the recovery 
of their juſt debts ; or (10) ſpall obtain any protection, other 
than ſuch perſon as ſhall be lawfully protected by privilege of 
parliament ; or (11) ſhall prefer to any court any petition or 
bill againſt any of his creditors, thereby endeavouring to inforce 
them to accept leſs than their jufl debts, or to procure time, or 
longer days of payment than was given at the time of their ori- 
ginal contracts ; or (12) being arreſted for debt, ſhall lie in 
priſon two months; or (13) being arreſted for 100 1. or more, 
ſhall eſcape out of priſon, —ſhall be adjuaged a bankrupt ; (and 
in the ſaid caſes of arreſt, or lying in priſon, from the time of 
bis ft qr i . c. 15. . 2, 21 %% 6 48 
10 An; Ce 1 kb | 


Every perſon] With reſpe& to perſons having privilege 
of parliament, it is enacted by the 4 C. 3. c. 33. that the 
petitioners, on affidavit in any of his majeſty's courts of 


record at Weſtminſter, that the debt is juſtly due, and 


that they verily believe that the debtor: is a merchant, 
banker, broker, factor, ſcrivener, or trader, within the 
ſtatutes. of bankruptcy, may ſue out a ſummons, or an 
original bill and ſummons, againſt ſuch perſon, and ſerve 


him with a copy thereof; and if he ſhall not, within two 


months after perſonal ſervice of ſuch ſummons, pay, ſe- 
Cure, or compound for ſuch debt, or enter into bond in 
ſuch ſum and with two ſuch ſureties as any of the judges 
of that court out of which the ſummons iſſued ſhall ap- 
prove of, to pay ſuch ſum as ſhall be recovered in ſuch 
action, together with ſuch coſts as ſhall be given in the 

| | | ſame, 
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ſame, he ſhall be adjudged a bankrupt from the time of 
the ſervice of ſuch ſummons, and the creditors may pro- 
ceed againſt him as againſt other bankrupts. Provided, 
that this ſhall not extend to any debt contracted before 
March the 8th, 1764. And provided alſo, that nothing 
herein ſhall ſubject any perſon intitled to privilege of par- 
liament to be arreſted or impriſoned during the time of 
ſuch privilege, except in caſes made felony by any of the 
ſtatutes of bankruptcy. | 

So a clergyman, if he trades, may be a bankrupt ; for 
tho' by the 21 H. 8. c. 13. he is prohibited to trade, ns 
his contracts in that kind are declared to be void, 
they are void with reſpect to himſelf only, and he Wal 
not take advantage of the breach of one law, in order 
to avoid his being ſubject to another. Tracy Athyns 
I 

Phe daughter of a freeman of London, being a married 
woman, if ſhe trades ſeparately from her huſband, may be 
a bankrupt. Tr. Atlyns 206. 

In infant, under 21 years of age, cannot be a bank- 
rupt. id. 146. 
An Iriſbman, who trades and has contracted debts in 
England, and comes over here, may have a commiſſion 
iffued againſt him, at the petition of the creJitors here ; 
and the Iriſh creditors alſo upon the commiſſion may 
come in and prove their debts. And generally, if a per- 
ſon carries on a trade in any place belonging to the crown 
of Great Britain, and comes into England ; a commil- 
fion may be taken out by the creditors in England. And 
there have been ſeveral inſtances, where perſons belong- 
ing to the plantations abroad, and which is their ſole 
place of reſidence, yet happening to be in England, have 
had commiſſions of bankruptcy taken out againſt them 
here. id. 82. 


Uſing the trade of merchandigze] But no perfon who ſhall 
adventure any money in the £Eafi-Tndia company, and 
ſhall receive his dividend in merchandize, and ſhall fell 
er exchange the ſame, ſhall be judged thereby a merchant 
or trader within any ſtatute for bankrupts. 13& 14 C. 2. 
. 

So alſo the members of the corporation of the Engliſh 
linen company (for making cambricks and lawns), ſhall not 
upon that account only be liable to 8 4 G. 3. 


6. 37. 


5 Seeking 
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__ Bankrupt. 15 5 
Seeking his trade of living by buying and ſelling] He that 
buys only, or ſells only, is not within this deſcription, 


Read, Bankr. 


Alſo no farmer, grazier, or drover of cattle, ſhall be 
deemed a bankrupt. 5 G. 2. c. 30. / 40. 

Alſo an innkeeper is ſaid not to be a trader within theſe 
ſtatutes. 1 Sal. 110. | 

It is likewiſe held that a taylor is not within the ſtatutes 
of bankruptcy, becauſe he gets not his living by buying 
and ſelling ; but ſhoemakers, weavers, diers, tanners, 
and bakers have been held to be within the ſaid ſtatutes. 
Read. Bankr. | 

Moreover ſuch farmer, if he ſhall deal in wool, hops, 
or the like, ſhall be deemed a bankrupt; otherwiſe any 
perſon by taking a farm, might avoid the ſtatutes, - Alſo, 
an innkeeper, if he ſhall buy corn, and fell the ſame again 
in quantities which are not conſumed in his houſe, ma 


become a bankrupt. And in the caſe of Mays and Archer, 


E. 8 6. A farmer who planted potatoes, but withal 
bought divers large quantities of potatoes, and ſold the 


ſame again, was adjudged a bankrupt. Str. 513. 


Receiving other mens monies or eftates into his truf? or cuſtody] 
Bankers, brokers, and factors are within this deſcription. 
5 G3. | 

So alſo patwnhrokers, as it ſeemeth ; being comprehended 
under the general word broters, which includes the ſeveral 
ſpecies of brokerage. Tracy Ath. 206. 

But no receiver general of any taxes granted by a& of 
parliament, ſhall be deemed a bankrupt. 5 G. 2. c. 30. 


J. 40. | 
Begin to keep bis houſe, or otherwiſe to abſent himſelf] If 


a man keeps his houſe for a long time, this doth not im- 
mediately make him a bankrupt ; but if he conceals him- 
ſelf within his houſe*for a day or hour, to delay or defraud 
his creditors, he is a bankrupt. 1 Bas. Abr. 250. 

3. But notwithſtanding that a perion may have commit- por hat ghee 
ted any of the aboveſaid acts of bankruptcy, yet neverthe- c:mmiſfios ſhall 
leſs. no commiſſion of bankrupt ſhall be iſſued an the petition 9 M _ os 
one or mare cred: ors, unleſs the ſingle debt of ſuch creditor, or qv previous 
of two or more being partners, amount to 100 |. or of two thereto, | 
ſuch creditors petitioning amount to 150 l. or of three or mare 
10200L & =, /- 2 :- 

And the creditor or creditors petitioning, ſhal! before 
the commiſſion ſhall be granied, make aſhdavit before a 
maſter in chancery (to be filed with the proper officer) of | 


tue 
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Iſſuing the com» 
eniſſion. 


Commiſſioners 
oath, 


Notice in the 
gazette of the 
commiſſion be- 


Bankrupt to 


ſurrender. 


Creiitors to 
come in. 


Bankrupt. 


the truth of the debt, and ſhall alſo give 200 1. bond to 
the lord chancellor for proving the debt as well before 
the commiſſioners, as upon a trial at law, if the due iſ- 


ſuing of the commiſſion ſhall be conteſted, and alſo for 


proving the party a bankrupt, and further to proceed on 
ſuch commiſſion as hereafter is mentioned: and if it ſhall 


appear, that the commiſſion was taken out fraudulen ly, 


the lord chancellor may order ſatisfaction, and may aſlign 
ſuch bond to the party injured. 74. 

4. But theſe circumſtances abovementioned being ob- 
ſerved, then the lord chancellor may on ſuch complaint 
in writing as aforeſaid, by commiſſion under the great 
ſeal, appoint ſuch wiſe and honeſt diſcreet perſons as to 
him ſhall ſeem good, to be commiſſioners. 13 El. c. 7, 


R. 
5. Which commiſſioners before they act, ſhall admini - 


ſter to each other the following oath ; 1 A. B. do ſwear, 
„that I will faithfully, impartially, and honeſtly, ac- 
«© cording to the beſt of my ſkill and knowledge, execute 
<< the ſeveral powers and truſts repoſed in me as a com- 
« miffioner in a commiſſion of bankrupt agaiuſt and 
ce that without favour or affection, prejudice or malice. 
see help me God.” 5G. 2. c. 30. , 43. 

And they ſhall keep a memorial thereof ſigned by them, 
amongſt the proceedings. id. ,. 44. 

6. Then the commiſſioners ſhall cauſe notice of the 
commiſſion being iſſued to be given in the gazette, and 
likewiſe notice in writing to be left at the bankrupt's uſual 
place of abode, or perſonal notice to be given if he is in 
priſon. 5 E. 2. c. 30. / 1. 

7. In which notice alſo ſhall be appointed a time and 
place of meeting of the commiſſioners ; which meeting 
ſhall be at three ſeveral times within forty-two days, the 
laſt of which ſhall be on the forty-ſecond day ; wi hin 
which time the bankrupt ſhall ſurrender himſelf, and diſ- 
cover his eſtate and effects. 5 G. 2. c. 30. /. 1, 2. 

But the lord chancellor may enlarge the time for ſuch 
ſurrender and diſcovery, not exceeding fifty days from the 
end of the ſaid forty-two days; ſo as ſuch order be made 
by him, fix days before the expiration of the forty-twa. 
id. ſ. 3. 

8. A creditor may chuſe whether he will come in un- 
der the commiſſion or not: But if he chuſes to come in, 
he cannot proceed at law likewiſe for the ſame debt. 
Therefore if a creditor has the bankrupt in execution, he 
muſt diſcharge him from the execution, before he can be 

admitted 
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| Bankrupt. 157 
admitted as a creditor under the commiſſion. And a pe- 
titioning creditor, by the very petition, hath made his 
election. Tracy Ath. 83, 152. 

9. The firſt meeting ſhall be for chuſing an aſſignee or Chuſing af- 
affignees of the bankrupt's eſtate and effects (which in S82ces- 


London ſhall be at Guildhall). 5 G. 2. c. 30. /. 26. 


10. But before aſſignees are choſen, the major part in The — 
value of the creditors may direct how and with whom the be = 
money to be received ſhall remain till divided: to which 
the aſſignees ſhall conform, as often as 100 J. ſhall be got 
in, 5 8 ä 

II. And the creditor or creditors who ſhall ſue out the Expences of the 
commiſſion, ſhall proſecute the ſame at their own expence comiſſion. 


till aſſignees be choſen ; and the commiſſioners ſhall at the 


meeting for chuſing aſſignees, aſcertain ſuch colts, and by 
writing under their hands order the aſſignees to reimburſe 
the ſame, out of the firſt effects that ſhall be got in. 5 G. 
2. „ 20+ ++ #6: 

12. At the ſaid meeting for chufing aſſignees, the com- Who ſhall vow 
miſſioners ſhall admit the proof of any ereditor's debt, that for aſſignees. 
lives remote from the place of meeting, by affidavit ; and 
alſo permit any perſon duly authorized by letter of attor- 
ney from ſuch creditors {oath being firſt made of the due 
execution thereof, either by affidavit ſworn before a maſter 
in chancery, or before the commiſſioners viva voce; and 
in caſe of creditors reſiding in foreign parts, ſuch affidavits 


to be made before a magiſtrate where the party ſhall be 


reſiding, and together with ſuch creditors letters of at- 
torney, to be atteſted by a notary publick) to vote in the 
choice of an aſſignee or aſſignees in the place of ſuch cre- 
ditor: And every creditor ſhall be admitted to prove his 
debt, without paying any thing for the ſame. And the 


commiſſioners ſhall aſſign the eſtate and effects unto ſuch 
| perſon or perfons as the major part in value of the creditors, 


according to the debts then proved, ſhall chuſe. 3 G. 2. C 
c. 30. . 25, 2; | | 

But no creditor ſhall ſo vote, whoſe debt ſhall not 
amount to 10 l. id. /. 27. 1 | 

13. And the commiſſioners may from time to time ap- Chuſing new 
point new aſhgnees, if the major part of the creditors, aſſigaccs. 
whoſe debts amount to 10 J. ſhall think fit; and the for- 
mer aſſignees ſhall. aſſign to them in ten days after notice 
of ſuch choice, and of the new aflignees acceptance there- 
of. ſignified under their hands; on pain of 2000. to the 
creditors with full coſts. 5 E. 2. c. 30. /. 30. 


And 


158 


Bankrupt not 
ſurrendring, to 
be apprehended, 


gaoler ſhal] forthwith give notice to one or more of the 


3+ - 
But if the perſon ſo apprehended ſhall, within the time 


Bankrupt to de- 
Uver up. 


And the lord chancellor, on petition of any creditors, 
may order former aſſignments to be vacated, and new aſ- 
ſignments to be made, of the effects not received; and the 
commiſſioners ſhall cauſe notice thereof to be given in the 
two next gazettes, and that the debtors do not pay to the 
aſſignees removed. id. /. 31. 

And the new aſſignees, on filing a ſupplemental bill, 
ſhall be intitled to the benefit of the proceedings in a ſuit 
begun in the time of the firſt affignees ; for there is no 
ptivity between the bankrupt and the aſſignees, or at moſt 
but an artificial one; and it would be hard, where there 
have been pleadings, examinations, and the like, in 2 
former ſuit, that the new afſfignees ſhould not have the 
benefit thereof, but ſhould be obliged to begin again, 
TY Att. 88. 

. On certificate under the hands and ſeals: of the 
eee that ſuch commiſſion is iſſued, and ſuch 
perſon. proved before them to become bankrupt, any judge 
or juſtice of the peace, ſhall on application to them for 
that purpoſe made, grant their warrant (A) for the taking 
and apprehending ſuch perſon, and commit (B) him to 
the common gaol, there to remain until he be So by 
order of the commiſſioners by their warrant. And the 


commiſſioners, of ſuch perſon being in his cuſtody ; 
whereupon they ſhall ſend their warrant to him to deliver 
him to the perſon who ſhall be named in the warrant, 
who ſhall convey him to the commiſſioners to be 'exa- 
mined. And the commiſſioners by ſuch or any other their 


warrant, may ſeize the goods and papers of ſuch bankrupt 


which ſhall be in any priſon (neceſſary wearing apparel of 
himſelf and wife, and children excepted). 5 G. 2. c. 30. 


allowed, ſubmit to be examined, and in all things con- 
form, he ſhall have the ſame benefit as if he had ſurren- 
dred. 5 G. 2. c. 30. f. 15. 

By which laſt clauſe it ſeemeth, that the bankrupt ſhall 
not be apprenended and commited, until ne ſhall have 


made default in not ſurrendering and making diſcovery, 


after due notice as aforeſaid. 
15. The bankrupt, after aſſignees ſhall be appointed, 


ſhall deliver up to them on oath (to be adminiſtered by 


a maſter in chancery, or juſtice of the peace) all his books 
of account, papers, and writings not ſeized by the meſ- 


ſenger of the commiſſion, and not before delivered on 
an 


and then in his power, and diſcover ſuch as .are in the | 
power of others; and being not in cuſtody, ſhall at all 
times attend the aſſignees, on reaſonable notice given to 
him in writiug, or left for him at his place of abode, in 
order to aſſiſt in making out the account of his eſtate. 
5 G. % þ | 
16. And ſuch bankrupt having ſurrendred, ſhall at all Bankrupt to be 
ſeaſonable times, before expiration of forty-two days, 1 5 3 
or further term, be at liberty to inſpect his papers, in * OO 
preſence of the aſſignees, or ſome perſon appointed by 
them, and to bring with him for his aſſiſtance any perſons 
not exceeding two. at a time, and to make extracts from 
thence, the better to enable him to diſcover his effects. 
$6 % ! 
17. And in order thereto, he ſhall be free from arreſt Shall be frees 
or impriſonment of his creditors, in coming to ſurrender, from archi. 
| and from his ſurrender, for the ſaid forty-two days or fur- 
X ther term; provided he was not in cuſtody at the time of 
. ſurrender. And if he be arreſted for debt, or on an eſcape 
warrant, coming to ſurrender, or after ſurrender within 
the ſaid term; then, on producing the notice under the 
hands of the commiſſioners or aſſignees, to the officer who 
| ſhall arreſt him, and making it appear to ſuch officer that 
ſuch notice is ſigned by them, and giving the officer a copy 
thereof, he ſhall be immediately diſcharged : And if any 
| officer ſhall in ſuch caſe detain him, he ſhall forfeit to him 
| for his own uſe 51. a day, by action of debt, with full 
coſts. id. | 
18. And if the bankrupt be in priſon or cuſtody at the Bankrupt in pr 
35 time of iſſuing the commiſſion, and is willing to ſurrender ſon when the 
and be examined, and can be brought before the commiſ- -—== Wi 6 
fioners and creditors, the expence thereof ſha! be paid out 
of his eſtate : But if he is in execution, or cannot be * 
brought before the commiſſioners, then they ſhall attend 
him in priſon; and the aſſignees may appoint a perſon to 
attend him in priſon, and to produce to him his books 
and papers, in order to prepare his laſt diſcovery and exa- 
mination ; a copy whereof the aſſignees ſhall apply for, 
and the bankrupt ſhall deliver to them, ten days before 
ſuch laſt examination. 5 G 2. c. 30. / 6. 

19. And the commiſſioners may examine him (on oath, Bankrupt te be. 
21 F. c. 19. / 9.) as well by u of mouth, as on interro- Hg. 
Calories in writing, touching his trade, dealings, eſtate, and 
eres; and take down in writing his anſwer to verbal 
examinations; which he ſhall fign: And if he ſhall refuſe 
© anſwer, or not anſwer fully all lawful queſtions, or 

| | | reſuſe 


-. 
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Bankrupt. 


refuſe to ſign the ſame; the commiſſioners may by wars 
rant commit him to priſon without bail, til he ſhall ſubmit 


to them, and full anſwer make, and ſign the ſame ; which 
warrant ſhall ſpecify ſuch queſtions. 5 G. 2. c. 30. /. 16, 
17. 9 | 

As well by word of mouth, as on interrogatories in writing | 
M. 4 G. 2. K. and Solomon Nathan, The defendant was 
committed by the commiſſioners, who in their warrant 
recite, that he had been examined before them upon his 


oath, upon which examination he had notoriouſly preva- 


ricated; they therefore commit him without bail or main- 
prize, until he ſhall make a full and true diſcloſure and 


diſcovery of his eſtate and effects, or be otherwiſe deliver- 


ed by due courſe of law. Upon a habeas corpus it was 
moved, that the defendant might be diſcharged. One 
reaſon whereof was becauſe the ſtatute requires, that there 
ſhall be interrogatories exhibited for his examination, that 
ſo he may have time to conſider of his anſwer, and it can 
then appear to the court, whether he is bound to anſwer: 
perhaps this prevarication might be in a matter they had 


No power to inquire into. And by the court ; Interro- 


gatories are a term known in law, and import that the 
queſtions are put in writing. And they ſaid that Holt 
Ch. J. held, that the bankrupt ought to have a copy, and 
time to conſider of his anſwer. Str. 880. 


Or not anſwer fully] In the aforeſaid caſe of K. and $9l:- 


mon Nathan, another objection againſt the commitment 


was, that they commit him, becauſe upon his examination 
he had notoriouſly prevaricated ; this being too looſe an ex- 
preſſion, for he might prevaricate, and yet give a full an- 
ſwer at laſt, And by the court ; Where theſe ſpecial au- 
thorities are given, the words of the act ought to be pur- 


ſued, Str. 880. 


The commiſſioners may by warrant commit him] H. 1 C. 
3. K. and Perrot. The defendant being brought up by 
habeas corpus, appeared upon the return to have been 
committed, until ſuch time as he ſhall ſubmit himſelf 
<< to the ſaid commiſſioners or the major part of them, 
<< and full anſwer make to their ſatisfaction, to the que- 
<« ſtion ſo put by them to him as aforeſaid,” Which 
queſtion was ſpecified in the warrant to have been, that 
{ince he did admit there was adeficiency of 13,5131. he ſhould 
give a true and particular account what was become of it, 
and how he had diſpoſed thereof. His anſwer was, that 


on goods ſold the laſt year he had loſt upwards of 2,000% 
| tha 


J. 
at 


Bankruupt. 
that by mournings he had loſt upwards of , ooo l. and 
that for q or 10 years (he was ſorry to ſay it) he had been 
extremely extravagant, and ſpent large ſums: of money. 
Which anſwer not being ſatisfactory to the commiſſion- 
ers, they eommitted him as aforeſaid. And now the 
court, judging the anſwer to be very inſufficient and un- 
ſatisfactory, ordered him to be remanded. Afterwards, 
he was brought up- again, and it appeared that he had 
given a further anſwer, and particularized a woman up- 


on whom he had ſpent 5,000 l. from December 1758 


to December 1759, and particularized the times of ſend- 
ing and giving it to her; but that no other perſon was 


ä 16 I. 


privy to this, and that the woman (whoſe name was 


Sarah Powell, otherwiſe Taylor,) is dead, as he has 
heard: with ſeveral other improbable circumſtances. It 
was urged, that now having given a full anſwer, he 
ought to be diſcharged ; that it is not material, in the 
preſent reſpect, whether his anſwer be true or falſe, 
or whether his conduct was prudent or imprudent ; and 
if he be not now diſcharged, he muſt be impriſoned 


for life. But the court ftill held the anſwer to be in- 


compleat and unſatisfactory, and again ordered him to 


be remanded. [And this man was afterwards convicted 


ard executed, for concealing his effects.] Burrow. 
Mansfield, 1122, 1215. 8 | 


Till he ſhall ſubmit to them, and full anſwer make] In the 


aforeſaid caſe of Solomon Nathan, the commitment was, 


until he ſhall make @ full and true diſcloſure and diſcovery of 


his eftate and ect, or be otherwiſe delivered by due courſe of 
law. And by the court; This commitment not purſuing 
the words of the ſtatute, the priſoner muſt be diſcharged, 
Str. 880. | | | | 

MH. 8 W. Bracy's caſe. A commitment until he ſhould 
conform himelf to their authority, was adjudged ill, becauſe 
too general; ſince they have authority in other matters 
beſides that: and it is beſt in the like caſes, ſtrictly to 
purſue the ſtatute, L. Raym. 100. 

Another commitment till diſcharged by due courſe of law, 
adjudged ill for the ſame reaſon. id. Bgr. | 

But if on an habeas corpus there appear inſufficiency in 
the warrant of commitment, the judge nevertheleſs ſhall 
commit him to the ſame priſon, to remain as aforeſaid, 
unleſs it be made appear that he hath fully anſwered all 


* 


lawful queſtions, or unleſs it appear that he had ſufficient 


reaſon for not ſigning. 5 G. 2. c. 30. J. 18. 
You KL: . | And 
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= 162 Bankrupt. 
we And if the gaoler ſhall ſuffer him to eſcape, or to po 
wi | without the walls or doors of the priſon ; he ſhall, on 1 
1 conviction by indictment or information, forfeit 500 . to p 
. the creditors. id. > 
. Alſo, the gaoler ſhall, on requeſt of any creditor who f 
„ ſhall have proved his debt, and producing a certificate a 
1 thereof under the hands of the commiſſioners, produce be 
9 and ſhew him to ſuch creditor; on pain of 100 J. to the by 
{8h creditors by action of debt. id. J. 19. 5 
„ Bankrupt not 20. And by the ſaid ſtatute it is enacted, that if he ſhall e 
3 3 _ not within the ſaid time ſurrender himſelf to the commiſ- N 
1/18 lony, ſioners, and ſign ſuch ſurrender, and alſo ſubmit to be Ji 
1 examined from time to time on oath, and in all things 
11 conform to the ſtatutes concerning bankrupts, and alſo 4, 
"I on his examination fully diſcover all his eſtate, and how a 
. diſpoſed of, except what hath been bona fide diſpoſed of 2, 
Wit in the way of his trade and dealings, and except what 5 
1 hath been laid out in the ordinary expence of his family, 8 
ww and alſo deliver up to them all his effects (except the ne- 1 
4 ceſſary wearing apparel of himſelf, and wife, and chil- = 
I dren) ; then in caſe of any default and wilful omiſſion in F 15 
3 not ſurrendring and ſubmitting to be examined, or in = 
4'Y caſe he ſhall remove, conceal, or embezzle any part of 8 
5 his eſtate to the value of 20 J. or any books of account, 5 
Wt | or writings relating thereto, with intent to defraud his th 
wt | 0 
\F creditors, and being thereof convicted by indictment or 


information, he ſhall be guilty of felony without benefit 
of clergy, and his eſtate ſhall be divided among his cre- 
ditors. re.. 


And by the 20 G. 2. c. 52. All offences by Wann ih 
Ang 
| made felony by the ſeveral acts concerning . 1 of 
| excepted out of the general pardon. | 7 
= Other perſons 21. And every perſon who ſhall accept any truſt, or = 
1 concealing the conceal any eſtate of the bankrupt, and ſhall not in forty- "ul 
11 a . two days after iſſuing the commiffion, and notice there- _ 15 
i of in the gazette, diſcover the ſame in writing to one or ot 
Wl, more commiſſioners or aſſignees, and ſubmit himſelf to be K. ; 
. examined; ſhall forfeit to the creditors 100 J. and double = 
4 | value of the eſtate concealed, by action of ore with full "2 
14 | e. 30. , 2. | 
Wit Bankrupt's wife 22, Alſo the commiſſioners may examine on oath the . 
5 eee F wife; like as other perſons. 21 F. e. 0 | * 
15 5, © 1 
1 And every other 23. As alſo they may examine in like manner every EY 
Will | perſon, other perſon, duly ſummoned before, or preſent at their Ky 
i meeting, touching the perſon, trade, dealings, * s 
5 1 eltects 


- Bankrupt. 
effects of the bankrupt, and any acts of bankruptcy by 
him committed; and may take down in writing the an- 
ſwers to verbal examinations, which the party ſhall ſign: 
And if any of them ſhall refuſe to anſwer, or not anſwer 
fully all lawful queſtions, or refuſe to ſign the ſame, the 
commiſſioners may by warrant commit. him to priſon 
without bail, till he ſhall ſubmit to them, and full an- 
ſwer make, and ſign the ſame ; in like manner as is ſaid 
before in ſection the 19th concerning the bankrupt him- 
ſelf, 5 . „ 30, . 10, 17, 18, 19. 


24. The ſaid commiſſioners ſhall have power by their Bankropt's | 
diſcretions to take ſuch order with the lands of ſuch bank=- eſtate to be diſ- 


rupt; as well copy or cuſtomary hold as freehold, which ee 


he had in his own right before he became a bankrupt; or 
which he purchaſed jointly with his wife or child to the 


only uſe of ſuch bankrupt, or for ſuch uſe or intereſt as 


he may lawfully part with ; or with any perſon of truſt to 
any ſecret uſe of ſuch bankrupt ; and alſo with all his 


money, goods, chattels, wares, merchandizes, and debts ; 


and cauſe all the ſame to be ſearched and àppraiſed to the 
beſt value they may ; and the ſame to be ſold by deed in- 
dented, and inrolled in a court of record ; or otherwiſe 
ordered for payment of the creditors. 13 El. c. 7. .. 2. 


25. And ifany lands or goods ſhall deſcend or come to 3 5 
the bankrupt afterwards, before the debts be fully paid; ture eſtate. 


the ſame ſhall be diſpoſed of in like manner. 13 El. c. 7. - 
J. 11. 1 


26. But this ſhall not extend to lands aſſured by ſuch Lands ſold bona 
perſon before he becomes bankrupt, provided the aſſur- fide. 


ance be made bora fide, and not to his own uſe only, or 
of his heirs ; and that the party to whoſe uſe they are aſ- 
ſured, be not privy to the fraudulent purpoſe of the bank- 


_ rupt to deceive his creditors. 13 El. c. 7. .. 12. 
27. Alfo the commiſſioners may by deed indented, and Eate tail. 


inrolled at Meſiminſtern in ſix months, ſell the bankrupt's 
eſtate in tail, whereof no reverſion or remainder is in the 
king or of the king's gift; which ſale ſhall be good 
againſt all perſons, whom the bankrupt by common 
recovery, or otherwiſe, might cut off. 21 FJ. c. 19. 


1 


28. Alſo, if the bankrupt hath conveyed any eſtate, on xaxe mort- 
dondition, or power of redemption, at a day to come, by gaged- 


payment of money, or otherwiſe; the commiſſioners be- 
fore the time of the performance of ſuch condition, may 
appoint under their hands and ſeals any perſon to make 
tender or payment of money, or other performance, as 

M 2 fully 
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fully as the bankrupt might have done; and may difpol, 


of the eſtate redeemed for the uſe of the creditors, ag 


fully as any other eſtate of the bankrupt. 21 J. c. 19. 
I 3+ 
Cuftomary | f 29. Perſons purchaſing alt or cuſtomary ads 
lagds. ſhall pay fine to the lord of the manor, who ſhall there- 
upon admit them. 13 El. c. 7. .. 4. 
In order to ſave the expence of two fines, it was re- 


commended by the lord chancellor Hardwicke in ſuch 


Caſe, to leave out the copyhold eſtate in the aſſignment; 
and then the commiſſioners, when they can meet with a 


purchaſer, may convey to him in the firſt inſtance, T; "a 


Atk. 96. 
Effect which he 30. Effects which a bankrupt hath as executor only, 
hath as cxccutor. ſhall not be applied to the uſe of the creditors ; but ſhall 
go according to the direction of the teſtator. Tracy Att. 
101. | 
Mm 31. Commiſſioners and others by warrant under their 
* hands and ſeals, may break open the bankrupt's houſes, 
doors, doors, trunks, and cheſts, where he or any of his goods 


ſhall be reputed to be, and ſeize upon and order his body 


and goods as before is ſaid. 21 F. c. 19. J 8. 
Bankrupt frau- 32. If the bankrupt ſhall convey to any of his children, 
dulently convey» or other perſon, any lands or goods, or transfer his debts 
ins. into other men's names, except the ſame be conveyed or 
transferred on marriage of any of his children, or for 
ſome valuable conſideration; the ſame may be diſpoſed of 
in like manner. 1 F. c. 15. / 5. 

And if the bankrupt ſhall on his examination be found 
fraudulently to have conveyed his lands, goods, or eſtate, 
to the value of 20 J. to defraud his creditors, and ſhall not 
diſcover the ſame, and (if it lie in his power) deliver the 
ſame to the commiſſioners ; or if he cannot make it appear 
to the commithoners, that he. hath ſuſtained ſome caſual 
loſs whereby he is diſabled to pay what he oweth ; he ſhall, 
on conviction upon indictment at the aſſizes or ſeſſions, 


be ſet on the pillory in ſome publick place for two hours, 


and have one of his ears nailed to the pillory, and cut 
21 F. c. 19. , 7. 
Bankrupt com- 33. And if any bankrupt, after iſſuing the commiſſion, 
N ere 7 ſhall compound with the perſon ſuing out the ſame, for 
"I 8 = "> more than his proportion with the reſt of the creditors ; 
miſſion, ſuch commiſſion may be ſuperſeded, and the lord chancel- 
Jor may award to any creditor petitioning another com- 
miſſion, and the perſon ſo compounding ſhall loſe his 


whole debt, and dcliver up to the new commiſlioners an 
e 


Loy | haps 


muſt pay it over again, but it is otherwiſe, if he pays him Kurt. 


' Sk 06 . 


ſame, as fully as any other part of the bankrupt's eſtate. 


Bankrupt. | 165 
he ſhall have ſo received for the uſe of the other creditors. 


3 &. „ I. [© 2 7 1 | 
34. If a debtor to a bankrupt pays him voluntarily, he Debtor paying to 


by compulſion of law. Read Bankr. | 

5 But no rea] creditor of the bankrupt ſhall be liable Money received 
to refund to the aſſignees, any money which before the . 
ſuing forth the commiſſion was in courſe of trade received 
by him of the bankrupt before he had knowledge of the 
perſon's becoming a bankrupt, or being inſolvent. 19 


36. And no purchaſer for valuable conſideration ſhall Purchaſer not te 

be impeached, unleſs the commiſſion be ſued out in five _ 3 
; ö years. 

TO after the perſon ſhall become bankrupt. 21 J. c. | 
19. J. 14. | | ky | | 

37. If the bankrupt, at the time he ſhall become bank- Bankrupts con- 
rupt, ſhall by conſent of the true owner, have in his poſ- "7 ng wang 
ſeſſion and diſpoſition any goods whereof he 'ſhall be re- — +> too 
puted owner, and take upon him the ſale or diſpoſition | 


thereof as owner ; the commiſſioners may diſpoſe of the 


wats 
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21 16. $3. 
38. If any eſtate of the bankrupt be extended after he Debt due to the 
is become bankrupt, by any perſon under pretence of his t. 
being an accountant or indebted to the king ; the com- 
miſſioners may examine on oath, whether the ſaid debt 
were due to ſuch debtor or accountant, on any contract 
originally made between ſuch accountant and the bank- 
rupt; and if it was made with any other perſon than the 
ſaid accountant, or for the uſe of any other perſon, the 
commiſſioners proceedings ſhall be available againſt the 
ſaid extent. 21 J. c. 19. / 10. 
Otherwiſe, an extent of the crown is available againſt 
a commiſſion of bankruptcy; the crown not being with- 
in the ſtatutes of bankrupts. Tracy Ath. 262. | 1 
39. The commiſſioners or aſſignees may ſtate accounts C mmiſſſoners i 
between the bankrupt and his debtors or creditors, and fer n fate i 
one debt againſt another, and the balance only ſhall be RE” | | 
paid on either fide. 5 G. 2. c. 30. , 28. | | 
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40. Alſo the aſſignees with conſent of the major part May refer to 
in value of the creditors preſent at a meeting purſuant to a 8 
notice to be given in the gazette, may ſubmit diſputes re- 08 
lating to the bankrupt's eſtate to arbitration; and may 

compound for debts owing to the dankrupt. 5 E. 2. 


& 30. J. 34, 35. 
M2 - 41. Cre- 
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Joiat trader. 41. Creditors of a joint eſtate, where there are no ſe- 
parate creditors, may exhauſt both the joint and ſeparate 
eſtate; but where there are both joint and ſeparate credi: 
tors, the joint creditors (as they give credit to the joint 
eſtate) ſhall have firſt their demand on the joint eſtate, 
and the ſeparate creditors (as they give credit to the ſe- 
parate eſtate) ſhall have firſt their demand on the ſeparate 
eſtate: But if there be a ſurplus of the ſeparate eſtate, 
the joint creditors are intitled to it; for a bankrupt has 
no right to any thing, till they are fully ſatisſied. But 
for the ſaving of expences, where there is a joint com- 


miſſion depending, it ſeemeth beſt for the ſeparate credi- 


tors not to take out a ſeparate commiſſion, but to apply 
to the court for an order to be admitted to come in and 
prove their debts under the joint commiſſion. Tracy Ah, 
67, 138, 227. 

42. Every perſon who ſhall, after the time of ſurren- 
der, voluntarily make diſcovery to the commiſſioners or: 
aſſignces, or any part of the bankrupt's eftate, not before 
come to the knowledge of the aſſignees, ſhall have 51, 
per cent. and ſuch farther reward as the aſſignees and the 


Reward for diſ- 
covering. 


major prrt of the creditors in value, preſent at any meet- 


ing, ſhall think fit. 5G. 2. c. 30. / 20 
. n 43. Creditors having ſecurity by judgment, ſtatute, 
only 2 ſhare, Tecognizance, ſpecialty with penalty or without, or other 
ſecurity, or having no ſecurity, or having made attach- 
ments in London, or elſewhere by any cuſtom, of the 
goods of ſuch bankrupt, whereof there is ' no execution 
or extent ſerved and executed upon the lands, goods, or 
eſtate of ſuch bankrupt before he ſhall become bankrupt, 


ſhall not be relieved for more than a rateable part with 


the other creditors, notwithſtanding any penalty or 


greater ſum contained in ſuch ſecurity. 21 7. c. 19. 
19. 
Securities for 44. Perſons taking ſecurities payable at a future day, 
money rot for goods delivered to perſons who ſhall become bank- 
rupts before the time of payment, ſhall be admitted to 
prove their ſecurities, and receive their proportion, de- 
ducting intereſt from the time of payment to the time it 
would have become due. 7 G. c. 31. / 1, 2. 
Bottom ree; 45. The obligee in any bottom-ree, or reſpondentia 
* bond, and the affured in a policy of inſurance, ſhall be 
admitted to claim; and after the loſs or contingency, to 
prove the debt thereon, in like manner as if the ſame had 
happened before ſuing the commiſſion. 19 G. 2. c. 32. 


2. 
4 46. The 
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I 


rupt's goods, either before or after the aſſignment; but if 


| creditors. But if the goods remain on the premiſſes, he 


may diſtrain for his whole arrear. Tracy Ath. 102,3. 


preſſed, the jury do not give the piaintiff, in an action 


ges only: and commiſſioners of bankrupts cannot award 


ſioned by their own neceſſary acts; but if an aſſignee fer 1 


Bankrupt. 167 


46. The mortgagee may chuſe whether he will come Mortgazee, 
in as a creditor, Read. Bankr. 


47. A landlord may diſtrain for his rent upon a bank _L=nUlord for his 


rent, 


he negleRs to do it, and ſuffers them to be removed, he 
can only come in upon an average With the reſt of the 


may diſtrain them, even after the meſſenger is in poſſeſ- 
ſion, or after fale by the affignees. And he is not re- 
ſtricted to one year only, as in the caſe of executions, but 
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48. An apprentice, for money to be refunded given Apprentice. 
with him on his binding, ſhall come in only amongſt the 
reſt of the creditors pro rata. Tracy Atk. 149. 

49. Where debts carry intereſt, the ſame hal! be con- Intereſt how to 
tinued down to the date of the commiſſion ; but note- OO. 
creditors have no right to prove intereſt upon them, un- 
leſs it is expreſſed in the body of the notes. Even at law, 
where notes are for value received, and interell is not ex- 
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upon the notes, intereſt for them, but by way of dama- 


damages. Tracy Atk. 151, 2 

50. Aſſignees ſhall not be anſwerable for loſſes occa- Aſſignees how 
truſts a perſon with the payment of money, who fails, * 
and the money is loſt, ſuch aſſignee ſhall be anſwerable over 
to the creditors, unleſs he conſulted the body of the cre- 
ditors in the appointment of ſuch agent. Tracy Ak. $7. | 

51. An aſſignee, who is an officer of the court, and an Aſſignee cannot 
officer of the commiſſion, ſhall not be allowed to ſtop n 
perſon's ſhare in the dividend, on account of his own 
private debt, which is owing to him from that perion : a 
he hath his remedy at law, and ought not to intermix 
his own private affairs with the commiſſion, to which he 
is only a truſtee. Tracy Ath. go. 

52. If any perſon ſhall ſwear that any ſum is due to Swearing to 
him from the bankrupt, which is not due, or more than f# debt. 
1s due : he ſhall ſuffer as in caſes of perjury, and moreover 
forfeit double to the creditors. 5 G. 2. c. 30. /. 29. | 

53. The aflignees ſhall keep books of account of all Affgnces to 
ſums and effects received; which every creditor who hath *<*? becks. 
proved his debt may inſpect at all ſeaſonable times. 5 G. 
2. c. 30. / 26. | 

54. The affignees ſhall, after four nt; and with- Firſt dividend, 
in twelve months after ſuing the commiſſion, cauſe at 

M 4 leaſt 
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leaſt twenty-one days notice to be given in the gazette, 
of the time and place the commiſſioners and aſſignees in- 
tend to meet to make a dividend; at which time, the 
creditors who have not before proved their debts may 
prove them: and the aſſignees ſhall produce fair ac- 
Eounts, and be ſworn to them before the commiſſioners, 
if required by the creditors; and they ſhall be allowed 
therein all reaſonable expences. And the commil- 
ſioners may then order, under their hands, a diſtribu- 
tion (to every creditor a portion ratelike, according to 
the quantity of his debts, 13 El. c. 7. ſ. 2.) ; which 
order ſhall contain the time and place of making it, 
and the total of the debts proved, and of the money in 
the hands of the aſſignees, and how much in the pound 
ſhall be then diſtributed ; one part of which order ſhall 
be filed among the proccedings under the commiſſion, 
and each of the aſſignees ſhall have a duplicate thereof. 
And the affignees ſhall take receipts for the ſame, 
in a book to be kept for that purpoſe. 5 G. 2. c. 30. 
Allowanee to 55, The bankrupt ſurrendring and conforming, ſhall 
the bankrupt. be allowed 51. per cene. if after ſuch allowance, the neat 
produce of his eſtate will pay 105. in the pound; ſo as 

the ſaid 51. per cent. amount not to above 200 l. 

And it the neat produce will pay 12s. 6 d. in the 
pound; he ſhall be allowed 71. 10s. per cent. ſo as it 
amount not to above 250l. | 

And if it will pay 15s. in the pound, he ſhall be al- 

| lowed 10]. per cent. fo as it exceed not 3001. | 

If the neat produce will not pay 10 5. in the pound, the 
bankrupt will be allowed ſo much as the aſſignees and 
commiſſioners ſhall think fit, not exceeding 31. per cent, 
. . 

But the ſame ſhall not be paid to the bankrupt, till a 
final dividend ſhould be made; becauſe until that time, 


creditors may ſtill come in to prove debts. Tracy Alth. 


208. » 

Certificate and 56. But no diſcovery on oath ſhall intitle the bankrupt 
” 4 8 there- to the ſaid allowance, unleſs the commiſſioners ſhall, un- 
: der their hands and ſeals, certify to the lord chancellor, 
that he hath made a full diſcovery of his eſtate, and in all 

things conformed to himſelf ; and that there doth not ap- 

pear to them any reaſon to doubt of the truth of ſuch diſ- 
covery, or that the ſame is not a full diſcovery ; and un- 

leſs four parts in five in number and value of the cre- 

ditors, who ſhall be creditors for not leſs than 201. and 


I 


who | 


— Bankrupt: 
who have proved their debts, or ſome perſon by them au- 
thorized thereto, ſhall ſign ſuch certificate, and teſtify 
their conſent to ſuch allowance and certificate, and to the 
bankrupt's diſcharge, to be alſo certified by the commiſ- 
ſioners; but the commiſſioners ſhall not certify the ſame, 
till they have proof by affidavit of ſuch creditors, or of 
the perſon by them reſpectively authorized, ſigning the 
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ſaid cortificate, and of the power by which any perſon 


is ſo authorized (and the letter of attorney of a creditor re- 


ſiding in foreign parts, atteſted by notary publick, ſhall 
be ſufficient evidence in ſuch caſe of ſuch power, 24 G. 
2. c. 57. , 10.) which ſaid affidavit, together with ſuch 
power to ſign, ſhall be laid before the lord chancellor 
with the certificate in order for allowing the ſame; — and 
unleſs the bankrupt make oath, that the certificate and 
conſent of the creditors were obtaiued fairly and without 
fraud ; and unleſs the certificate ſhall, after ſuch oath, be 
allowed and confirmed by the lord chancellor, or two of 
the judges to whom he ſhall refer it : and any of the cre- 
ditors ſhall be allowed to be heard againſt making the 
certificate, and againſt the confirmation of it: nor ſhall 
any commiſſioner ſign the certificate, till after four parts 
in five in number and value of the creditors ſhall have 
ſigned it. 5 G. 2 c. 30 /. 10. 

And every fecurity given to the uſe of any creditor, to 
induce him to ſign ſuch allowance or certificate, ſhall be 
void. id. ,. 11. | | 

Moreover, no bankrupt ſhall be intitled to ſuch allow- 


ance, who hath upon marriage of any child given above 
100]. unleſs he prove by his books, or upon his oath, that 


he had remaining at the time ſufficient to pay his debts 
or who hath loſt in one day the value of 51. or in the 
whole the value of 1001. in 12 months next before his be- 
coming bankrupt, at cards, dice, tables, tennis, bowls, 
billiards, ſhovelboard, - cockfighting, horſe-races, dog- 
matches, foot-races, or other paſtime or game, or in bear- 
ing a part in the ſtakes, or by betting ; or hath within one 
year before he became a bankrupt loſt 1001. by contracts 
for the ſtock of any company, or publick funds, where the 
contract was. not to be performed within a week, or where 


the ſtock was not actually transferred. 5 G. 2 c. 30. /. 12. 


And moreover, by 24 G. 2. c. 57. When any perſon 
ſhall traudulently ſwear, before the major part of the com- 
miſſioners, or by affidavit exhibited to them, that a ſum 


of money is due to him from the bankrupt, which ſhall 


in fact not be really owing ; and hall, in reſpect of ſuch 
fictitious debt, len the certificate for ſuch bankrupt's dil- 
: | charge; 
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170 Bankrupt. 
| charge; in ſuch caſe, unlefs the bankrupt ſhall, before 
the major part of the commiſſioners have ſigned the certi- 
ficate, by writing ſigned by him and delivered to one or 
more of the commiſſioners or aſſignees, diſcloſe the fraud, 
and object to the rezlity of ſuch debt, the ;certificate ſhall 


be void, and the bankrupt hall not be intitled to his dif- 
charge or allowance. /, g. 


Bankrupt's duty 57. The bankrupt, after altoividiiee of the certificate, 


alter allowance. ft attend on notice in writing from the aſſignees, to 


ſettle accounts, and ſhall have 28. 6d. a day allowed for 
attendance; and if he ſhall neglect or refuſe, he ſhall, 
on oath made by the affignees before the commiſſioners, 
be apprehended and committed to cloſe gaol, by warrant 
of the ſaid commiſſioners, till he conform. 5 G. 2. c. 30. 
36. 
Commiſſioners 7 58. To prevent expences, no money ſhall be paid out 
11 of the effects for eating or drinking of the commiſſioners, 
| or. of any other perſon ; nor ſhall the commiſſioners have 
above 20 8. each for each meeting; nor any ſchedule be 
annexed to the deed of affignment : Commiſſioners acting 
contrary hereto, ſhall be diſabled for ever to act as ſuch. 
. 30. /. 42. 


Half fees on re- 5. If by the death of commiſſioners, or otherwiſe, it 
ne wing the come 


ee Ka be neceſſary to renew the commiſſion, half fees only ſhall. 


| be paid. 5 G. 2. c 30. / 45. 
Attorney 's bill. x Fre All bills of fees or diſburſements demanded by any 


by a maſter in chancery, who ſhall have for the ſame 208. 
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Bankruyt dying. 61. — —— dying before diſtribution, ſhall not hin- 
; der the diſtribution. 1 F. c. 15 . fe 1 8 

And if the certificate be esel in the life-time of the 
bankrupt, it is good, tho' it be not confirmed by the lord 
chancellor till after his death: for the operative force of 
it ariſes from the conſent of the creditors ; and when con- 
firmed, it hath its effet from the beginning. Tracy 


Atk. 77. 


ſignees ſhall make a ſecond dividend; and ſhall cauſe no- 
— to be inſerted in the gazette of the time and place the 
commiſſioners intend to meet to make a ſecond diſtribu- 
tion, and for the creditors who have not proved their 
debts to come and prove them: And at ſuch meeting, 
the aſſignees ſhall produce their account on oath, and 


what is in their hands ſha! by order of the a: 


1 clerk, or attorney, ſhall be ſettled and certified 


1 And the allowance to the bankrupt, being a veſted i in- 
. 5 tereſt, ſhall go to his executor. Tracy Ath. 208. 
1 Scoond dividend, 62. In 18 months after iſſuing the commiſſion, the aſ- 


* we — ww 


ding, bankruptey, commiſſion, and other proceedings pre- 


Banhrupts. 17. 
be forthwith divided. Which ſecond dividend ſhall be HT 
final, unleſs a ſuit in law or equity be depending, or part 

of the eſtate ſtanding out that cannot haye been diſpoſed 

of, or that the major part of the creditors ſhall not haye 

agreed to be ſold, or unleſs ſome other or future eſtate of „ 
the bankrupt mall come to the aſſignees; which they ſhall, 

as ſoon as may be, convert into money, and in two 


months diſtribute the ſame in like manner. 5 G. 2. c. 30. 


77 Put no ſuit in equity ſhall be commenced by the .- 

ſignees, without conſent of the major part in value of the 

creditors, who ſhall be preſent at a meeting of the creditors 

purſuant to notice in the gazette. id. ſ. 38. * 
63. If the bankrupt ſhall be taken in execution, or de- Bankrip's ar. 5 

taindd i in priſon, for debt owing before his bankruptcy, by © harke. 

reaſon that judgment was obtained before the certificate 

was allowed and confirmed; any judge of the court, on 


producing the certificate, may order him to be diſcharged 


without fee. 5 G. 2. c. 30. , 13. 5 
And if the bankrupt's = will pay 1 55. in the pound, 


| he ſhall be diſcharged from all debts by him owing at 


the time he became bankrupt: And if he ſhall be arrreſted 
or proſecuted for any debt due before ſuch time, he ſhall 
be diſcharged on common bail, and may plead in general, 
that the cauſe of action did accrue before he became bank- 
rupt, and may give this act, and the ſpecial matter in 
evidence; and the certificate of his conforming, and al- 
lowance thereof, ſhall be ſufficient evidence of the tra- 


cedent to the obtaining the certificate; and a verdict ſhall 
paſs for the defendant, unleſs the plaintiff can prove that 
the certificate was obtained fraudulently, or can make ap- 
pear a concealment by the bankrupt to the value of 101. 

And if the plaintiff is caft, the defendant ſhall have full 
colls. 5 . 

But if any commiſſion of bankruptcy ſhall iſſue againſt 
any perſon who ſhall have been diſcharged by this act, or 
ſhall have compounded with his creditors, or delivered to 
them his eſtate, and been releaſed by them, or been diſ- 
charged by an act of inſolvency, then the body only of 
ſuch perfon conforming ſhall be free from arreſt and im- 
priſonment, but his future eſtate ſhall remain liable to his 
creditors (his tools of trade, neceſſary houſehold goods 
and furniture, and neceſſary wearing apparel of himſelf 
and wife and children only excepted), unleſs the eſtate 
of ſuch perſon ſhell produce clear of all charges 15s. in 
the pound. id. ſ. 9. 


64. But 


— = — — . < + +— — - 0g 4 — 3 5 — 2— 
* ————— — — — = — 
; : ith 1 8 — —— — 
, — * o . . — r 932 
<2; © - p _—_—_——_— ——_———  — — — Tanks 1 
an n — ep 954 — 
oh 2 r, * _ . . 3 of To '; 2 — — 
E OE So ages cbFc) r ; 3 * 


172 Bankrupt. 
| Suretiex not diſ- 64. But the bankrupt's diſcharge, and allowance of his 
charged, certificate, will not preclude the creditors from proceed- 
ing againſt his ſureties. Tracy. Atk. 83. 
Commiſſionersto 65. The commiſſioners ſhall; on lawful requeſt of the 
arcount 92" P?%. bankrupt, declare how they have beſtowed his lands and 
plus, . . 
goods, and pay to him the overplus, if any there be. 13 El. 
| 4. 
Proceedings to 56. On petition to the lord chancellor, he may order 
be entred of re- the proceedings to be entered of record, to be at any time 
mm ſearched and produced as evidence. 5 G. 2. c. 30. 
41. 
Remedy on NM 67. Commiſſioner ſued for any thing done on the ſta- 
miſſioner being tute of 13 El. and 1 J. may plead the general iſſue; and 
. if he recovers, ſhall have his coſts. 1 F. c. 15. / 16. But 
there is no proviſion for any thing done by them, or by 
the aſſignees, on any of the ſubſequent ſtatutes. 


King's death not 68. The commiſſion ſhall not abate by the death of the 
to abate the 


— 1" mf king. 3 C. 2. c. 30. / 45 


Note; The act of 5 G. 2. c. 30. fo often mentioned 
above, is but temporary, and by the laſt continuance is 
of force till Sept. 29, 1771, Cc. 


A. Warrant to apprehend a bankrupr. 


Weſtmorland. 3To — ä 


HE RE AS a certificate under the . and ſeals of 
hath this day been produced before me 
ſetting forth that a commiſſion of brankruptcy is iſſued againſt 
and that the ſaid is proved before them the 

ſaid being the major part of the commiſſioners autho- 
rized in the ſaid commiſſion, to be a bankrupt ; and whereas 
application hath been made to me by by order of the ſaid 

commiſſioners, for the apprehending the ſaid Theſe are 

therefore to require you, on ſight hereof, to take and apprehend 

the ſaid and bring him before me or ſome other of his ma- 

 Jefly's juſtices of the peace for the ſaid county, to be proceeded 
againſl according to law. Given under my hand and ſeal this 

; de. | 


B. Commit- 


Bankrupt. 


B. Commitment thereupon: 


„„ To the keeper of the common 8 

: +4 at in the ſaid county, . 

Weſtmorland. J eſquire; one of his majeſty's juſtices 

5 | of the peace for the ſaid county, 
ſendeth greeting: 


Send to you herewith 1 ah certiſad to be a 
bankrupt, requiring you to keep him in the ſaid goal until 
He ſhall be di ts . to law. Given — 


WBarratry. 


1 2 hat it is. 
II. How puniſhed. 


J. What it is. 


\HIS word barratry we have received either from 

the Danes, or Normans, or both : for barratta in the 

Daniſh, and baret in the n do equally * a 
quarrel or contention. 

And a barrator, in legal acceptation, doth Seni a 
common mover, exciter, or maintainer f ſuits or quarrels, ei- 
ther in courts, or in the country, 1 Inſt. 368. 1 * 
243. 


A common mover] It ſeems clear, that no one can be a 
barrator in reſpect of one act only; for every indictment 
for ſuch crime muſt charge the defendant with Deny a 
common barrator. 1 Haw. 243, 4. 


Mover, exciter, or maintainer] Yet it ſeemeth, that an 
attorney is in no danger of being judged guilty of an act 
of barratry, in reſpect of his maintaining another in 2 
groundleſs action, to the commencing whereof he was no 
way privy. 1 Haw. 243. 
Alſo it hath been hoiden, that a man ſhall not bo = 
0 a barrator, in Oy of any number of falſe ac- 
tions 
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tions brought * 1 in his own right: for-i in ſuch caſes. | 


he is liable tö coſts. 1 Haw. 243. 


In courts] Either courts of record; or not of record, as 


in * county, hundred, or other inferior courts. 88 1 Inf. 
$68. - e e 

Or in the country] In three manners: 1. In diſtutbancs 
of the peace. 2. In taking or keeping of poſſeflions of 
lands in controverſy, not only by force, but alſo by ſub- 
tilty and deceit,: and moſt commonly in ſuppreſſion of 
truth and right. 3. By falſe inventions, and ſowing of 
calumniations;- rumors; and reports, whereby diſcord and 
diſquiet may grow between neighbours, 1 /. 368. 


— 


— 


II. How puniſhed. 
By the ſtatute of 34 Ed. 3. c. 1. The juſtices of the peace 


ſhall have power to reſtrain all barrators, and to purſue, ar- 


reſt, take and chaſtiſe them, mma: © to their  Ireſpaſs or 


offence. 

And altho' this ſtatute doth not create . offence, but 
ſuppoſes it at common law, and only appoints the puniſh- 
ment, yet an indictment of barratry, concluding again, 
the form of the ſlatute, is holden to be good, and agreeable 
to many precedents. Cro. Eliz. 148, 1 Haw. 244. 

But it hath been reſolved, that ſuch indictment is not 
good, without alſo concluding againſt the peace ; for this 
is an eſſential part of it, as being an ns by the com- 
mon law. 1 Haw. 244. 

And it hath been holden, that an nHament of this 


kind may be good, without alledging the offence at any 
certain place; becauſe from the nature of the thing, con- 


liſting of the repetition of ſeveral acts, it muſt be intended 
to have happened in ſeveral places ; ; for which cauſe it is 


ſaid, that a trial ought to be by a jury from the body of 


the county. 1 Haw. 244. 
W kich caſe, and that of a common ſcold, ſeem to be 


the only offences for which a general indictment will lie, 


without ſhewing any of the particular facts in the indict- 
ment; for barratry is an offence of a complicated nature, 


conſiſting in the repetition of divers acts in diſturbance of 


the peace, and it would be too prolix to enumerate them 
in the indictment; and therefore experience hath ſettled 
it to be ſufficient to charge a man generally as a common 
barrator, and before the time to give the defendant a note 
of the particular matters which are intended to be proved 
againſt him; for otherwiſe it will be impoſſible to . 
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 Barratry, 
a defence againſt ſo general and uncertain a charge, which 


may be proved by ſuch a multiplicity of different inſtances z 
and therefore the court generally will not ſuffer the pro- 


ſecution to go on in the trial of the indictment, without 


ſuch note being given to the defendant. 1 Haw. 244- 
As to the kind and manner of puniſhment, it is ſaid, 
that if the offender be a common perſon, he ſhall be fined 
and impriſoned, and bound to his good behaviour; and if 
he be of any profeſſion relating to the law, he ought alſs 
to be farther puniſhed, by being diſabled to practice for 
the future. 1 Harb. 244. 5 | 


Warrant for a barrator. 
Weſtmorland. } To the conſtable 61 — 


HE RE A8 complaint upon oath hath been made unto 

me one of his majeſiy's juſtices of the peace in 

and for the ſaid county, that A. O. of in the ſaid county, 
yeoman, on the —— day of —— in the year of the reign 


and on divers other days as well before as after- 


wards at =————— aforeſaid in the county aforeſaid, and at di- 
vers other places within the county aforeſaid was and yet 15 @ 


common barrator, and daily diſturber of the peace of our ſo- 
vereign lord the king, and alſo a common brawler, wrangler, 
fighter, ſcandalixer, and ſower of ſedition, ſuits, and diſcords 
between his neighbours, and other the liege people and ſubjefts of 
eur ſaid ſovereign lord the king, to the great damage and di- 
ſturbance of the ſaid liege people and ſubjects of our ſaid lord 
the king, .and againſt the peace of our ſaid lord the king, and 
to the evil example of all others in the like caſe offending : 
Theſe are therefore to command you forthwith ts bring the ſaid 
A. O. before me to anſwer unto the ſaid complaint, and to find 
fureties for his perſonal appearance at the next general quarter 
ſeſſions of the peace to be holden for the ſaid county, then and 
there to anſwer. unto an indiftment on the behalf of our ſaid 
ſovereign lord the king to be preferred againſt him for the ſaid 
offences. Hereof Fail not upon the peril that ſball enſue there- 


en. Given under my hand and ſeal the — day of —— 


Baſtards. 
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Bagards, T 


Concerning the ſettlement of baſtard children, 
ſee title POR, 


J. Who ſhall 1 deemed a baſtard. 
TI. Securing the reputed father. 

III. Order of filiation, and appealing therefrom. 
TV. Puniſhment of the mother and reputed father. 
V. Mother or reputed father running away. 

VI. Murdering a baſtard child. 
VI. Capacity of a baſtard as to inheritance. 
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I. Who ſhall be deemed a baſtard. 


Meaning of the 1. T! H E word baſtard ſcemeth to have been brought 
word baſtard. 
unto us by the Saxons; and to be compounded of 

baſe, vile or ignoble, and Hart or /teert ſignifying a riſe 
or original, By the common people in the north (amongſt 
whom is preſerved much of the ancient Saxon) it is ſtill 
pronounced ba/tart, denoting a perſon ſprung from a vile 
or ſpurious origin; even as an upffart is a perſon ſuddenly 
riſen from a mean extraction in general. 

Baftard born in 2. Lord Coke ſays, We term all by the name of baſtards 

fawtul marttage. that are born out of lawful marriage. By the common 
law, if the huſband be within the four ſeas, that is, within 
the juriſdiction of the king of England, if the wife hath 
iſſue, no proof is to be admitted to prove the child a ba- 
ſtard, unleſs the huſband hath an apparent impoſſibility of 
procreation, as if the huſband be but eight years old, or 
under the age of procreation, ſuch iſſue is baſtard, albeit 
he be born within marriage. But if the iſſue be born 
within a month, or a day, after marriage, between par- 
* of full lawful age the child is legitimate, 1 Inf. 
24 
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87, 6 G. 2. Lomax and Holmden. In ejectment the 
queſtion on a trial at bar was, whether the ſeſfor was ſon 
and heir of Caleb Lomax, eſquire, deceaſed ; which de- 
pended on the queſtion of his mother's marriage. And 
that being fully proved, and evidence given of the huſ- 
band's being frequently at London, where the mother liv- 


ed, ſo that acceſs muſt be preſumed ; ; the defendants were 
1 admitted 


HBaſtards. 
admitted to give evidence of his inability from a bad ha- 
bit of body. But their evidence not going to an impoſſi- 
bility, but an improbability only; that was not thought 


ſufficient, and there was a verdict for the plaintiff. Str. 


9 

* it is ſaid, that formerly if the huſband was within 
the four ſeas, no proof of non-acceſs to his wife was ad- 
mitted, but the child was deemed to be his; but as this 
notion was built on no rational foundation, it is now in- 
tirely departed from; and though the huſband and wife 
are both in England, if there is ſufficient proof that he 
had no acceſs to her, the child will be a baſtard. And 
this was determined in the caſe of Pendrell and Pendrell, 
M. 5 G. 2. which was an iſſue out of chancery, to try 
whether the plaintiff was the heir at law of one Thomas Pen- 
arell. It was agreed, that the plaintiff's father and mother 
were married, and cohabited for ſome months; that the 

parted, ſhe ſtaying in London, and he going into Stafford- 
hire; that at the end of three years the plaintiff was born. 
And there being ſome doubt upon the evidence, whether 
the huſband had not been in London within the laſt year, 
it was ſent to be tried. And the plaintiff reſted at firſt 
upon the preſumption of law in favour of legitimacy, which 
was encountered by ſtrong evidence of no acceſs. And 
it was agreed by court and counſel, on the trial at Guild- 
hall, before Lord Ch. J. Raymond, that the old doctrine of 
being within the four ſeas was not to take place, but the 
jury were at liberty to conſider of the point of acceſs, 


which they did, and found againſt the plaintiff. And the 


court of chancery acquieſced in the determination. Str. 
925. Andr. 9. | 1 

T. 10 G. 2. K. and the inhabitants of Bedall in York- 
ſhire. An order was made upon one Moor, as the putative 
father of two baſtards, born of the body of Elizabeth the 
wife of Richard Sharpleſs : in which it is ſtated, that for 
ſeven years before, the huſband had had no acceſs to her, 
ſhe having never ſeen or heard of him all that time, and 
not knowing whether he was alive or dead ; which the 
Juſtices adjudge to be true, and that Moor is the father of 
them, and order him to provide accordingly. Upon ap- 
peal to the ſeſſions, the caſe is ſtated with ſome variation: 
that in 1728, ſhe was married to Sharpleſs, then a ſoldier 
in Mullin's troop, in a barn, by a perſon not in the habit 
of a clergyman; that there had been no acceſs ſor ſeven 
years: but it appearing by a certificate from the commiſ- 
fary general's office, and from the evidence of Simon 


Clarkſon, that one Richard Sharpleſs, who he was told was 
| N 
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178 Bafards. 


ſuppoſition of the huſband's being alive, the ſellons were 
of opinion, the children were not baſtards, and reverſed 


was no acceſs according to the caſe of Pendrell and Pen- 


not. Str. 1076. 
And, M. 10 V. K. 26d Abberton The caſe was, a 


was brought to bed of a baſtard ; and her huſband was not 
18 Eliz. hereafter following) which ſaith, children begotten 


ſhe could not be guilty of murder within the ſtatute of the 


beyond the four ſeas. And in a real action, if general 


| baftardy was pleaded, the biſhop ought to certify ſuch a. 


one a baſtard, And where a man is baſtard, he is ſuch to 


all purpoſes, and why not within the 18 EI. For though 


the ſtatute of 21 J. is a penal law, yet the act of 18 El. 
is a remedial law. L. Raym. 395, 396. 
How far the 3. But this non-acceſs of the huſband ought to be prov- 
| 48 wage ed otherwife than upon the wife's oath ; as in the follow- 


ſuch cafe, ing caſe; M. 8 G. 2. K. and Reading. The defendant 
Reading was adjudged by an order of baſtardy, to be the 


putative father of a baſtard child, begotten of the wife of 
one Almont of Sherborn. The ſaid woman on the appeal, 


aye evidence, that the ſaid Reading had carnal knowledge 

of her body in or about Auguſt 1732, and ſeveral times 
ſince; and that her huſband had no acceſs to her from 
May 1731, to the time of her examination in that court, 
being the 2d of Oct. 1733, and that the ſaid Reading was 
the father of the ſaid child. And the queſtion on removal 

of the ſame into the king's bench was, whether the wife in 
this caſe could be admitted as an evidence for or againſt her 
huſband, and to baſtardize her own child. And the whole 

| court were of opinion, that the wife, could be a witneſs to 


2 no 


formerly in Mullin's troop, was muſtered as a private- 
gentleman in the third troop of horſe guards, from June 
25. 1733. to Feb. 23. 1736. though Clarkſon ſaid he could 
not take upon him to ſwear that it was the ſame Richard 
Sharplaſs pretended to be married as aforeſaid ; upon this 


the order of the two juſtices. And now upon debate, the 
order of ſeſſions was quaſhed, and. the order of two juſtices 
confirmed : for it being ſtated in both orders, that there 


8 r . "LL 3 


drell, it was mmatenal whether the huſband- was alive or 


feme covert, during the abſence of her huſband at Cadia, 


in England from the time of her conception, till ſhe was 
brought to bed, The queſtion was, whether this child was 
2 baſtard, eſpecially within the words of the ſtatute of the 


and born out of lawful matrimony ; which cannot be ſaid of 
this caſe, the mother being married at the time of the birth- 
of the child; and if ſuch a mother ſhould kill ſuch a child, 


21 J. c. 27. But by the court; He is a baſtard who is 
begotten and born of a feme covert, whilſt the huſband is- 
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no other fact but chat of incontinence, and that this ſhe 
muſt be admitted to be witneſs to from the neceſſity of the 
thing; but not to the abſence of her hh. which 
might properly be proved by other witneſſes ; and likened 
it to the caſe of hue and cry, where the perſon - robbed 
ſhall be admitted a witneſs of the fact of robbery, but not 
to prove any other matter relating thereto, as in what 


hundred the place was, and the like, becauſe that may be | 
proved by others. Sefſ. Ca. V. 2. 17 


And in the caſe of K. and Rooke, MH. 26 GC. 2. The 
order of the two juſtices ſtates z it appears to us by exa- 
mination of Dorothy the wife of the reverend Mr. Henry 
Bird, that ſhe lived ſeparate from her huſband from Mi- 
chaelmas 1750, to February 1752; and that ſhe has not in 
all that time ſeen or been with him, he being a priſoner 
in York caſtle: That John Raoke had car nal knowledge of 
her body, on the 3oth of Tanuary 1750, and got her with 
child of the baſtard. Exception — taken, that the 
wife in this caſe was an incompetent witneſs. By Lee 
Ch. J. and the court: How far the evidence of the wife 
is to be admitted upon orders of baſtardy, is now ſettled 
in the caſe of K. and Reading; where the wife appeared 
upon the order to be the only witneſs to charge the puta- 
tive father: upon this, the order was quaſhed; and the 
reaſon given by the court was, that the wife might be ad- 
mitted to prove the act of adultery ex neceſſitate, for of that 
there could be no other evidence; but not to prove other 
facts, of which there may be witneſſes. This caſe be- 
ing ſimilar, muſt be determined upon the authority of 
that caſe, The wife's examination alone does not make 
the order bad, but the facts to which ſhe is examined. 
The neceflity of the thing excepts her, as to the fact of 
adultery, out of the general rule ; but not as to the fact 
of no acceſs, for that may be proved by particular circum- 
ſtances examinable by the juſtices below. But upon this 
order ſhe appears to be the only evidence; and her decla- 
rations are not admiſſible to baſtardize her iſſue. And the 
order was quaſhed. | 

But in the caſe of K. and Pedall abovementioned, The 
order reciting, that on the examination of the mother. and 
on other proof, it appeared that her huſband had no acceſs 
to her, was held to be good for there the woman's oath 
is not ſet forth as the only evidence, but other proof, which 
m uſt be intended legal proof. Andr. 8. 

4. M. 5 An. St. George's and MAargaret's Meſiminſter, Child born durs 
Where a Woman is ſeparated from her huſband by a divorce 5 à dirorce. 
@ menſa & thera, the children ſhe has during the ſeparation 
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Baſtards. 
are baſtards; for a due obedience to the ſentence ſhall be 


intended, unleſs the contrary be ſhewed: but if a huſ- 
band and wife, without ſentence, do part and live ſepa- 


rate, the children ſhall be taken to be legitimate, and fo 


deemed till the contrary be proved, for acceſs ſhall be in- 
tended. But if a ſpecial verdict find the man had no ac- 
ceſs, it is a baſtard ; and ſo was the opinion of Lord Hale, 
in the caſe of Dickins and Collins, 1 Salk. 123. 


Widow having a 5. The law hath appointed no exact certain time, for 


child after her 
huſband's deat 


h. the birth of legitimate iſſue, by the widow after the death 


of her huſband. 1 Danv. 726. . 

M. 7 J. Alſop and Bowtrell. , The queſtion was, whe- 
ther, the woman being delivered of a child of forty weeks 
and nine days after the death of her huſband, ſuch child 
ſhould be deemed a baſtard. And it was proved, that her 
deceaſed huſband's father did much abuſe her, and cauſed 


her to lie in the ftreets; and three phyſicians (two of 


them being Doctors of phyſick) made oath, that the child 
came in time convenient to be the child of the party who 
died; and that the uſual time for a woman to go with child, 
is nine months and ten days, to wit ſolar months, at thirt 
days to the month, and not lunar months; and that by 
reaſon of the want of ſtrength in the woman or the child, 
or by reaſon of ill uſage, ſhe might be a longer time, viz. 
to the end of ten months or more. And the phyſicians far- 
ther affirmed, that a perfect birth may be at ſeven months, 
according to the ſtrength of the mother or child, which 
is as long before the time of the proper birth. And by the 


| ſame reaſon it may be as long deferred by accident, which 


is commonly occaſioned by infirmities of the body, or paſ- 
ſions of the mind. And the child was adjudged to be le- 
gitimate. Cro. 7a. 541. | 


II. Securing the reputed father. 


By the 6 G. 2. c. 31. Whereas the laws now in being 
are not ſufficient to provide for the ſecuring and indemni- 
fying pariſhes and other places, from the great charges 
frequently ariſing from children begotten and born out of 
lawful matrimony; it is enacted, That if any ſingle woman 
ſhall be delivered of a baſtard child, which ſhall be chargeable, 
or likely to become chargeable, to any pariſh or extraparochial 
place; or ſhall declare herſelf to be with child, and that fuch 
child is likely to be born a baſtard, and to be chargeable ts any 

pariſh or extraparochial place, and ſhall in either of ſuch caſes, 


in an examination (A) to be taken in writing, upon oath, be- 


fore one juſtice of the county, city, or town corporate, where 


ft uch 


_ _ Baſtards. 
ſach pariſh or place fhall lie, charge any perſon with having 
gotten her with child, it ſhall be lawful for ſuch juſtice, upon 


application made to him by the overſeers of the poor of ſuch pa- 


riſh, or one of them, or by any ſubſtantial houſhalder of ſuch 
extraparochial place, to ifſue out his warrant (B) for the im- 
mediate apprebending ſuch perſon ſo charged as aforeſaid, and 
for bringing him before ſuch juſtice, or before any other of his 
majeſty's juſtices of the peace of ſuch county, city, or town cor- 
porate: And the juſtice before whom ſuch perſon ſhall be brought 
ſhall commit (C) him to the common gaol or houſe of correction, 
wnleſs he ſhall give ſecurity (D) to indemnify ſuch pariſh or place, 
or ſhall enter into a recognixance (E) with ſufficient ſurety, upon 
condition to appear at the next general quarter ſeſſions, or gene- 
ral ſeſſions, of the peace, to be holden for ſuch county or liberty, 
and to abide and perform ſuch order or orders as ſhall be made, 
in purſuance of an att paſſed in the 18th year of the reign of her 
late majgſiy queen Eliſabeth concerning baſtards begotten and 
born out of lawful matrimony. ſ. 1. 5 | 

Iſſue out his warrant for the immediate apprehending] If 


the conſtable, having a warrant to apprehend the reputed 


father, ſhall willingly or negligently ſuffer him to eſcape 
he may be bound over to the ſeſſions, and there indicted, 
fined, and impriſoned ; and under the influence thereof 
be compelled to make ſatisfaction to the proſecutors, 


Unleſs he ſhall give ſecurity] Whether a bond or other 
fecurity ought to be made to the churchwardens and over- 
ſeers and their ſucceſſors, or to their executors. or admi- 
niſtrators, hath been queſtioned ; concerning which, the 
author of the Readings upon the /tatutes ſaith thus: Thoſe 
gentlemen who have taken upon them, to diręct the offi- 
cers, to have ſuch bonds or other ſecurities made to them 
and their ſucceſſors, would do well to conſider, whether 
the churchwardens and overſeers are ſuch a corporation as 
can purchaſe, ſue and be ſued : And whether bonds, be- 
ing things in action, it may not be difficult for the ſuc- 
ceſſors of the churchwardens and overſeers, to whom the 


were made, to maintain an action for the goods of their 


church. But they are not ſuch a corporation, as can 
take or purchaſe lands, or take ſecurities for the uſe of 
their church, except in London. And it never was pre- 


tended, that the churchwardens and overſeers of the poor 


are a Corporation in any reſpect in relation to the poor, 
and conſequently can neither ſue nor be ſued as ſuch. Read. 


Baſt. 


And indeed, upon the whole, the taking of a bond in 


any kind ſeemeth not ſo convenient for the pariſh, as an 
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| Baſtards: 


order made by the juſtices ; becauſe the ſuing upon x" 


bond is both tedious and expenſive, whereas the courſe of 


carrying an order into execution is very ſhort and eaſy. 
But then, on the other hand, a bond will bind a man's 


executors; but the order of the juſtices being obligatory 
only upon The man himſelf, when he dies, the order dieth 


with him. 


To appear at the next general quarter ſelſions] It hath been 
uſual, to bind ſuch perſon to appear, not at the next ſeſ- 


ſions generally, but at the next ſeſſions after the child 
ſhall be born; upon a principle of convenience, leſt if 


the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, before 
the next ſeſſions, the reputed father ſhould be gone, 


and the deſign of the act be fruſtrated. But upon the face 
of the act it ſeemeth, that the juſtice ſhall bind him, not 
only to appear at the ſeſſions, but alſo to abide ſuch order 
as ſhall be made in purſuance of the act of the 18 El. In- 
deed, it doth not appear very clearly, for what purpoſe 
he ſhall be bound by the juſtice to appear at the ſeſſions 
at all: it cannot be by way of puniſhment; for it may 
turn out, upon hearing the cauſe, that he ſhall not be the 
reputed father. But the words of the act muſt be pur- 
ſued ; and therefore he-muſt be bound to appear at the next 
py quarter Fi oj or, general ſeſſions] of the peace to 

e holden for ſuch county or liberty, and to abide and per- 
form ſuch order or orders as ſhall be made in pur ſuanee of an 
act paſſed in the 18th year of the reign of her late majeſiy queen 


Elijabeth, concerning baſtards begotten and born out of lawful 
matrimony. | $2! 55 


Eliſabeth] This ſtatute recites the name of queen Eli- 
ſabeth with the letter /; whereas the ſtatutes themſelves of 


that queen's reign do always exhibit her name with az. 


Which is noted here only, as not exactly agreeable to 
that preciſion which ordinarily is required in reciting acts 
of parliament in caſes penal. et | 
And if ſuch woman ſhall die, or be married, before ſhe ſpal 

be delivered, or miſcarry of ſuch child, or ſhall. appear not 10 
have been with child at the time of her examination, ſuch per- 
fon ſhall be diſcharged from his recognixance at the next ſeſſions, 
or immediately releaſed out of cuſtody by warrant of one juſtice 
7 in or near the limits where ſuch pariſh or place ſpall 

b. 2. ä 

And on application made by any ſuch perſon, who ſhall be 
committed to any gael or houſe of correction, or by any perſon on 
his behalf, to any juſtice reſiding in or near the limits . 
| uch 
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ſuch pariſh or place ſhall lie; fuch juſtice ſhall ſummon the | 
 overſeers of the poor of ſuch pariſh, or one or more ſubſtantial 
 bouſholders of ſuch extraparochial place, to appear before him 

at a time and place to be mentioned in ſuch ſummons, to ſhew 
cauſe why ſuch perſon ſhould not be diſcharged: And if no order 

hall appear to have been made, in purſuance of the 18th of 

Eliſ. within ſix weeks after . ſuch woman ſhall have been de- 

livered, . ſuch juſtice may diſcharge him from his ampriſenment. 
__ | 

But it fhall not be lawful for any juſtice, io ſend for any 
woman, before ſhe ſhall be delivered, and one month after, in 
order to her being examined concerning her pregnancy; or to 
compel any woman, before ſhe ſhail be delivered, to anſwer any 
queſtion relating to her pregnancy. ſ. 4. 8 | 

To compel any women}, M. 11 G. K. and Chandler, In- 
dictment for ſecreting a woman big with an illegitimate 
child, ſo that ſhe could not be had to give evidence about 
the father. The defendant demurred. And by the court, 
Judgment muſt be given for the defendant, for the child 
cannot be illegitimate before it is born, there being always 
a polſibility that it may be born in lawful wedlock. And 

by this act the woman is not to be compelled. Str. 612. 
L. Raym. 1368. 


„ of filiation and appealing therefrom. 


If ſecurity hath not been given to indemnify the pariſh, 
the next thing in the courſe of proceeding is the order 
| of filiation and maintenance to be made by the juſtices, 

founded on theſe two ſtatutes following: 

By the 18 El. c. 3. Concerning baſtards begotten and born 
out of lawful matrimony, the ſaid baſtards being now left to be 
kept at the charges of the pariſh where they be born, to the 

«great burden of the ſame pariſh, and to the evil example and 
encouragement of lewd life, it is enacted, that two juſtices 
(Q.) tn or next unto the limits where the pariſh church is, | . 
_ within which pariſh ſuch baſtard fhall be born, upon examina=- 

tion of the cauſe and circumſtance (F), ſhall and may by their 
diſcretion, take order (G) as well for the puniſhment of the 
mother and reputed father, as alſo for the better relief of ſuch 
pariſh, in part or in all; and ſpall and may, by like diſcretion, 
rate order for the keeping of every fuch baſtard child, by charg- 
ing ſuch mother or reputed father, with the payment of money 
weekly, or other ſuftentation, for the relief of ſuch child, in 
ſuch ways as they ſhall think meet and convenient: And if after 
the ſame order by them gy» under their hands, the mother 
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of reputed futhor, upon notice thereof, ſhall not for their part 


obſerve and per form the ſaid order,” that then every ſuch party 


ſe mabing default; in not performing the Frey order, to be com- 


mitted to ward is the common gaol, there to remain without 
bail or mainpriſe, except he or ſhe ſhall put in ſufficient ſurety 
(H) to perform the ſaid order, or elſe perſonally to appear at 
the next general ſeſſions of the peace, to be holden in that county 
where ſuch order ſhall be taken; and alſo to abide ſuch order, 
as the ſaid juſtices, or the more part of them, then and there 
ſhall take in that behalf (if they then and there ſhall take any); 


and that if at the ſaid ſeſſions, the ſaid juſtices ſhall take no 


ether order, then to abide and perform the order before made, 
as is aboveſaid. | e 
And by 3 Car. c. 4. All juſtices of the peace within their 


ſeveral limits and precincts, and in their ſeveral ſeſſions, may do 


and execute all things concerning the flatute of 18 El. that by 
the juſtices in their ſeveral counties are by the ſaid ſtatute limited 
to be done. [. 15, 1 


The ſaid baſtards being noto left to be kept at the charges of 
the pariſh where they be born] For at that time they could 
have no other ſettlement. There were only two kinds of 
ſettlements then exiſting ; the one was by birth, and the 
other where the perſon ſhould have reſided for the moſt 


part during the ſpace of three years. S0 that till the child 


- ſhould be three years of age, it could poſſibly have no other 


ſettlement. And the place of birth continues to be the 


ſettlement of baſtard children ſtill, unleſs in ſome few ex- 


cepted caſes, | 

And hereby there is an inconvenience, which frequently 
happens to pariſhes, where the mother reſides under a cer- 
tificate, and not being then become chargeable, cannot 
be removed. Indeed, if ſhe be fent to any place, then 
known or probably ſuſpected to be with child; the juſ- 
tices poſſibly may bring ſuch practice under the general 
rule of fraud and colluſion, and conſequently determine 
the ſettlement not to be obtained by ſuch birth. Other- 
wiſe, there ſeemeth to be no remedy. For the clauſe 
ſometimes inſerted in certificates, acknowledging the 
ſettlement of ſuch baſtard child when it ſhall be born, and 


promiſing to receive and provide for it, ſeemeth to be void, 


For it is abſurd to acknowledge a child unborn to be le- 
gally ſettled any where. And for the churchwardens and 
overſeers of ſuch place to promiſe to provide for it, is 
more than they have authority to do as publick officers 
and they cannot charge. the pariſhioners with what the 
Jaw doth not charge them. 1 | 

| Two 


Baſtards. 


Two juſtices in or next unto the limits. where the pariſh 
church is] By this meaſuring, as it were, from the pariſh 
church, it ſeemeth that no other juſtices can intermeddle. 
And in this matter this ſtatute of the 18 El. is different 
from moſt other ſtatutes : for generally where power is 
given to two juſtices, the ſtatutes expreſs that two or 
more juſtices may do ſuch a thing : but here the ſtatute 
ſaith only, that two juſtices, dwelling in or next unto 
the pariſh, ſhall have power to take order therein. And 
Mr. Dalton makes a query, what ſhall be done, if the two 
next juſtices cannot agree in the order, or ſhall make no 
order: And this caſe, tho' likely enough to happen, hath 
not yet been determined. If they will not proceed at 
all, there ſeemeth to be no doubt, but that. they may be 
compelled by a mandamus ; and if they cannot agree, yet 


{till it ſeemeth, that they may in like manner be com- 


pelled, for till that is done, they have taken no order for 
the relief of the pariſh, which the ſtatute requires that 
they ſhall do. But whether if one of the next juſtices 
ſhall refuſe, and another, not the next, ſhall or may a& 
in ſuch caſe, doth not appear to have been adjudged. 


—Þy altering the words thus, Two or more juſtices in or” 


near unto the limits, —wovld remedy the defect. | 

Shall and may by their. diſcretion] Here is no time limited 
for their proceeding in this matter; ſo that the order may 
be made at any time after the birth of the child, | 

And in the caſe of K. and Miles, M. 1 G. On motion 
to quaſh an order of baſtardy, it was reſolved, that if the 
father run away, and return, tho' 14 years after, yet an 
order to fix the child on him is good ; for there is no ſta- 
tute of limitation in theſe caſes. Sz; C. V. 1. 77. 

But by the aforeſaid ſtatute of the 6 G. 2. if the reput- 
ed father is in priſon, and no order ſhall be made in fix 
weeks after the birth of the child, he may in ſuch caſe be 
diſcharged from his impriſonment ; but the order never- 
theleſs made upon him afterwards, will be good. 

Take order] Herein they muſt proceed as in all other 
like caſes, by giving the party accuſed an opportunity of 
being heard in his defence. In the cafe of K. and Cotton, 
T. 6% 7 G. 2. An information was moved for againſt 


the defendant, who with another juſtice made an order of 


baſtardy upon one Fitzgerald, without ſummoning him 
to appear before them to make his defence. Upon appeal 
to the ſeſſions he was acquitted, and put to great ex- 
pences; which it was inſiſted was contrary to natural 
Juſtice. By Mr. Juſtice Page; No man in an office can 
be ſuppoſed to be ſo ignorant, as not to know it is 
| | againſt 
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_ Baſtards; 


againſt natural juſtice, to convict a man without a ſum- 
mons; the examination ought to be ſo made, that the 
truth may appear, and that muſt be by examining both 


tides, otherwiſe it is partial; the ſcandal, the expence, 
and the diſorder in Mr. Fitzgerald's family, are things 
that ought to be conſidered ; here was no A, | 
rant, and therefore an action of falſe impriſonment would 
not lie; and this is the only method can be uſed to pu- 


ing by war- 


niſh the juſtice. Mr. J. Prebyn ; The principal objection 


about a ſummons is right in law, and in reaſon; poſſibly 


an action on the caſe might be framed; there may poſſi- 
bly have been only an error in judgment, and it is hard 
to grant an information. Mr. J. Lee; If this was ſtrictly 
a conviction, againſt which no appeal lies, an information 
ought to be granted; but he thought the matter was not 
ſo very ſtrong in the caſe of orders. And the rule was 
diſcharged. Se,. C. V. 1. 179. 3 | 


E. 8 G. 2. KA. v. Taylor and Neale. Motion in the 


King's bench for an information againſt the defendants, 
two juſtices of Devonſhire, for making an order on one 
Nicholas Mould, adjudging him to be the putative father 
of a baſtard child, without ſummoning him, and alſo for 
refuſing to hear his witneſſes, On ſhewing cauſe, it ap- 
peared that he was ſummoned by a third juſtice, which 
the court held to be ſufficient ; but that the defendant 
not appearing himſelf, the juſtices would not hear his 
witneſſes. And by the court; Suppoſing the man was 
ſummoned and did not appear, the juſtices are not then 
bound to hear any evidence for him ; and this court will 


Not hear any evidence in behalf of a perſon, who ſhould 
attend here, and dves not. Sz/}. C. V. 2. 192. | 
By charging ſuch mother] If the mother ſhall marry be- 
fore any order made, it hath been doubted whether the 
juſtices can then charge her, as having no effects of her 
own, the ſame by the marriage being veſted in the huſ- 


band. As in the caſe of Ellen Bent, E. 5 G. 3. She was 


delivered of a baſtard child in the pariſh of Clifton, After 


which, and before any order made, ſhe married one Abra- 
ham Taylor of the pariſh of Middleton. The overſcers of 
Clifion apply to the juſtices, who made an order of filia- 
tion, charging her with 8d. a week towards the relief of 


the pariſh. She pleaded her utter inability, and refuſed 
to pay. Upon which the juſtices commit her to the houſe 


of correction. She was brought up by habeas corpus, and 
her counſel moved for her difcharge, inſiſting upon the 
Illegality of her commitment; for that, being a married 
woman, the was not an object of the — 

ut 


Baſtards. 


But it was reſolved by the court, that marriage doth. not 


exempt the mother of a baſtard child from the power of | 


the law. And ſhe was remanded. 

With the payment of money weekly, or other fuſientation] 
That is, to the overſeers for the uſe of ſuch child. But 
whether the overſeers ſhall have the ſole application of 
the money, and ordering of ſuch child, or the reputed 
father may take the child from the pariſh, and provide 
for it himſelf, hath been doubted, and ſeemeth not yet 
to have been fully ſettled by the unanimous reſolution of 
the court. And there are difficulties on both ſides, If 
the reputed father indemnifies the pariſh, the intention of 
the act ſeemeth to be anſwered ; and there may be ſup- 
| poſed ſomething of natural affection (eſpecially if he ac- 
knowledges the child to be his) inclining him to be re- 
gardful of the child's welfare; at leaſt more than can be 
reaſonably expected from pariſh officers. But then, to 
be allowed to take the child from its mother, with whom 
the pariſh officers uſually and very properly leave it, whilſt 
very young, is unnatural and cruel ; and it is very rare, 
that the reputed father ingeniouſſy owns himſelf to be the 
real father. But if the child is of age and ability to be an 
apprentice or ſervant, and the reputed father can find a 
proper maſter,. it is fit that he ſhould have power to put 
out the child. accordingly, or that his contribution to the 
pariſh from that time ſhould ceaſe. 

In the caſe of Richards and Samon againſt Hodges, T. 
2 Cha. 2. this point came in queſtion, but the matter 
went off on an error in the proceedings; which was thus: 
Richards and Samen, being church-wardens, brought an 
action againſt Hodges, on his bond in the uſual form to 

indemnity the pariſh in the caſe of a baſtard child. The 
defendant pleaded Non damnificatus generally. The plain- 
tiffs replied, that neither the defendant nor any other, 
for the ſpace of one month after the making of the bond, 
did provide any maintenance for the child ; by reaſon 
whereof, the pariſhioners, to prevent the * child's pe- 
riſning by bunger and coid, were forced for all the time 
aforeſaid to pay, and have "aid 48. for the maintenance 
and nouriſhment of the ſaid child. To which the defen- 
dant rejoined, that he would have nouriſhed the faid child 
gt his proper coſts and charges for all the time aforeſaid, 
and offered ſo to do, as well to the plaintiffs as to other 
the pariſhioners, but they refuſed to permit him, and of 
their own wrong, and againſt the will of the defendant, 
put the ſaid child to nurſe, and paid the ſaid 45. Upon 
which 
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which rejoinder, the plaintiffs demurred in law. And 
by the court, the rejoinder is not good, becauſe it is a 
departure from. the firſt plea in bar; for the defendant in 
his plea ſays, that the pariſhoners were not damnified, 
and when the plaintiffs by their replication ſhew how 
they were damnified, there the defendant cannot rejoin 
that this damnification was of their own wrong, as here 
he hath done, but he ought to have pleaded that at firft 
in his plea in bar. And tho” it was urged for the defen- 
dant, that this was no damnification at all, becauſe it 
was the voluntary act of the parifh to put the child to 
nurſe, when the defendant himſelf offered to maintain it, 
and that they ought not to take advantage of their own 
wrong ; yet it was not allowed : For the court held clear- 
ly, that the rejoinder was a departure; and for that rea- 
ſon, it was adjudged for the plaintiffs. 2 Saunders 83. 

MH. 21 Cha. 2. BurwelPs caſe. Two juſtices order 
the reputed father to pay fo much a week to the pariſh, 
until the child ſhould be 12 years of age. This was 
held by the court to be wrong; and the reaſon given 
was, becauſe the father might take it away when he 
pleaſed ; and therefore the order ought to have been, that 
he ſhould pay ſo long as the child ſhould be chargeable to 
the pariſh. 1 Ventr. 48. 5 | 

E. 24 Cha. 2. Sherman's caſe. An order was made, 
that the father ſhould pay ſo much a week, till the child 
ſhould be able to get its living by working. It was ſaid 
by Tw:i/den this order could not be good; for perhaps the 
father would take it away and maintain it himſelf, which 
he may do if he pleaſeth. 1 Ventr. 210. | 

E. 11x An. Q: and Smith. Order to pay rs. a week, 
till the child is 8 years old. It was obdjected, that it 
ſhould be ſo long as the child is chargeable: poſſibly he 
may gain a ſettlement; or a perſon may give him an 
eſtate; or the father may take him, By the court: This 
is only a remote poſſibility. As to the father's taking 
him, he ought to have done it at firft; and by ſuffering 
the order to be made, it ſhall be deemed a refuſal in 
law; beſides, he ſhall not then be ſuffered ; he may ſell 
him, or make away with him, as too often happens. 
Caf. of 8. 64. | | 0 8 : 
T. 27 G. 2. Newland and Oſman. Debt upon a bond, 
with a condition to indemnify and ſave harmleſs. the pa- 
Tiſh of Eling from a baſtard child. Plea ; that the defen- 
dant had maintained, ſupported, and nouriſhed the ſaid 
child to a certain day, that is to ſay, to the 27th of Oc- 
tober laſt, and that then he offered to take the ſaid child 
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to maintain, which they refuſed, and that if the church- 
wardens or any of them have been damnified, it ig of 
their own wrong. Replication; that for 3 weeks from 
and after the ſaid 27th day of October, the defendant did 
not provide nouriſhment for the child, but failed, and by 
reaſon thereof the plaintiffs, after the three weeks, ex- 
pended 38. for the maintenance of the child, and fo 
were damnified. Demurrer; and joinder in demurrer, 
The queſtion of law is, Whether a putative father may 
take a baſtard child into his own cuſtody to maintain it, 
or whether the pariſh ſhall have the care of it. And the 
caſe in 2 Saund, 83. was. mentioned, wherein the court 
held this to be a good plea. 1 Ventr. 48. that the father 
may maintain the child himſelf. 1 Ventr. 210. that the ju- 
ſtices can only make an order to maintain, fo long as the 
child ſhall be chargeable. By Lee Ch. J. The right 
way is, to make the order, ſo long as the child ſhall be 
chargeable. It is not to be limited to any certain time. 
And the reaſon given in all theſe caſes is, that the father 
or mother may take it before the time. The intention 
of the ſtatute of Elizabeth was, to have a proviſion for 
the baſtard, and at the ſame time to indemnify pariſhes. 
And the law could never think of taking the care and 
education of children from their parents. Nor could this 
enter into the mind of any judge. Nouriſhing and main- 


taining certainly anſwers education. It hath been ob- 


jected, that the excuſe is collateral : 1 do not think fo; 
tor all the inhabitants are parties, and the overſeers are 
but truſtees for them. It ſeems a ſufficient excuſe; and 
there is no anſwer on the part of the plaintiff to it. No 
objection has ever been thought off to pleas of this kind. 
— right J. in the caſe in Saunders, it ſeems to have 
been admitted, that if this had been pleaded in the firſt 
inſtance, it would have been good. I never did hear 
before, that the care of the child devolved upon the pariſh, 
where there was any other perſon to tate care of it. 
They are obliged to maintain the child, where it is in 
danger of ſtarving. This court has conſtantly held, thac 
the father has a right to take it away, by quaſhing the 
orders made in manner above mentioned. This is not a 
collateral excuſe ; but ſuch an one as will ſave the pe- 
nalty. And I cannot ſee that the pariſh has any ſort of 
right or intereſt in the child Denniſon J. The mate- 
rial objection taken to this plea is, Whether or no the 
E father of a baſtard child can by the law of Eng- 
nd take his baſtard child from tne pariſh. I never did 
hear this doubted before, And I think that the notion 
4 . that 
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Baſtards. 
that he cannot, is not to be countenanced nor-encouraged, 
The law does not ſuppoſe, that a man will not maintain 
his own child. It is ſaid, the next heir is not to be truſt- 
ed with the guardianſhip. I am ſorry that was ever in- 
troduced into the law of England. It is an injurious no- 
tion of the people of England. I will rather ſuppoſe, 
that the pariſh officers will be cruel to the child, than 
the father, All the caſes admit tacitly that the father 


hath ſuch a. power. And ſome of them ſay fo exprefly. 


And I am very well ſatisfied that the Jaw is ſo. Inhabi- 
tants, churchwardens, overſeers, are all the ſame; and 
every part of the condition is anſwered. I have known 
this plea very often pleaded. ' And that cafe in Saunders 
is the rule. Faſter J. J am not ſo clear in theſe points. 
J think the care of educating baſtard children, is not to 
be conſidered as a burden on the pariſh, but as a truſt; and 
that it ſhould not be fo eaſy for fathers to take them out 
of their care and cuſtody, The ſtatute is expreſs, that 
the juſtices ſhall order the father to contribute to the pa- 
riſh for the maintenance of the child. Tho' it is not to 
be ſuppoſed that fathers will deſtroy their baſtard children 
yet they may look upon them as a burden and a ſhame, 
and therefore either neglect them, or put them into im- 
proper hands. The reſolutions and orders of juſtices of 
the peace have been grounded upon this; not for requi- 
ring ſecurity till the child came to a certain age, but be- 
cauſe the order intended the age too far. Therefore T am 
not fo clear. The caſe in Saunders was only his own 
opinion. Judgment for the defendant, unleſs deſired 
to be argued again this term. (This was at the deſire of 
the plaintiff's counſel.) 5 | | 


| Such party ſo making default in not performing the ſaid or- 
der, to be ccuunitted]! Until default ſhall be made, the ju- 
ſtices have no power to commit, or to require ſureties for 
performance of the order, or for appearing at the ſeſſions. 
L. Raym. 858. 3 Salk. 66. 1 Barnardift. 261. RD 
And hereby a paſſage might be left open to avoid the 
future payments, by the reputed father complying at pre- 
ſent, and afterwards running away. But the aforeſaid 
ſtatute of the 6 G. 2. c. 31. ſeemeth to have been intend- 


ed to remedy this inconvenience; by which, one or more 


juſtices, either before or after the birth, may commit 
him to the goal or houſe of correction, unleſs he ſhall 
give ſecurity to indemnify the pariſh, or otherwiſe enter 


into recognizance to abide ſuch order or orders as ſhalt 


be. made in purſuance of the act of the 18 Eliz, 
3 | | To 


the houſe of correction. 


Baſtards. 
To be committed to ward to the common goal] In the afore- 
faid caſe of Ellen Bent; the juſtices had committed her to 

fe was objected, that the ſta- 
tute gives no power to do this ; but the commitment, if 
any, ought to have been to the common gaol. But this 
was held by the court to be well enough. For the ſta- 
tute of the 7 J. c. 4. gives power to commit ſuch lewd 
women to 5 houſe of correction. And by the 6 G. 
c. 19. a general power 1s given, for ſmall offences, or for 
want of ſureties, to commit Eoither to the gaol or houſe of 


correction. 


Except he ſhall put in fi ufficient ſurety to perform the aid 


order] That is, by recognizance; which, if the order is 
diſobeyed, ſhall be forfeited, and eſtreated into the ex- 
chequer, But this makes nothing for. the relief of the 
pariſh, And therefore it were better if ſuch recognizance,, 
or other ſecurity, upon default, might be made aſſignable 
to the pariſh officers ; or elſe, that the perſon not paying, 
as well as not giving ſecurity, might be committed till 

payment ſhould be made. Or if no ſecurity is given, it 
ſeemeth that the priſoner diſobeying the order may be in- 
diced, fined,. and impriſoned for the contempt. 

It frequently happens, that the reputed father, by gi- 
ving bond to indemnify the pariſh, eſcapes paying any 
thing towards the maintenance of the child, unleſs the 
mother, with her child, will throw herſelf upon the pa- 
riſh, which ſometimes perhaps her ability will not per- 
mit, or otherwiſe ſhe diſdains to do. In ſuch caſe it hath. 
been practiſed ſometimes, for the. woman's father to bring. 
an action againſt the man for ſpecial damage ſuſtained by 
the loſs of his daughter's ſervice; and a jury, according 
to circumſtances, will give reaſonable compenſation. 


Or elſe perſonally to appear] H. 8 W. K. and Mat- 
thews. The court will not quaſh an order of baſ- 
tardy, unleſs the reputed father be preſent in court. 
2 Salk. 475. 

And the reaſon is, that if the cauſe ſhall go againſt 


him, he may be e "OO in caſe of contempt or 


diſobedience. 


Next general ſeſſions | That is 98 ſay, the next general 


ſeſhons after notice of ſuch order. 3 Keb. 551. 
General ſeſſions] T. 10 W. K. and Shaw. An order was 


made by two juſtices, adjudging Shaw to be the reputed: 


father of a baſtard; A he appealed to the next 
quarter 
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quarter ſeſſions after notice; where the order of the two 
juſtices was diſcharged : And now it was moved to quaſh 
the order of ſeſſions, becauſe by the ſtatute the appeal 
muſt be to the next general ſeſſions, and there might have 
been a general ſeſſions before the general quarter ſeſſions, 
as in London and Middleſex, where there are four general 

ſeſſions in the year, beſides the quarter ſeſſions. And 
quaſhed for this fault. 2 Salk. 482. 


To be holden in that county] It was moved to quaſh an 
order, for that it was at the ſeſſions of the peace in 
the county aforeſaid, and did not ſay for the county; 

but this was over- ruled, for that there is not ſo much 
ſtrictneſs required in orders, as there is in indictments. 
1 Ventr. 37. 2 . | : 

To which may be added alfo, that this is according to 

the words of the ſtatute, ” 


In that county where ſuch order ſhall be taten] T. 15 Cha, 
2. K. and Coy/ſtan, Reſolved, that this ſhall be intend- 
ed of the next ſeſſions of that part of the county, where 
it was made, and not at the next Seſſions in any county at 
large; for that would be miſchievous in many counties, 
where there are ſeveral ſeſſions in diſtinct parts of the 
county. 1 Sid. 149. 


To abide ſuch order as the ſaid juſtices, or the more part 
of them, fhall then and there take) M. 13 G. K. and Tenant. 
The order of two juſtices being quaſhed upon the me- 
rits by the ſeſſions on an appeal, the defendant is 
thereby legally acquitted, and cannot be drawn in queſ- 
tion again for the ſame fact. L. Raym. 1423, 4. Str. 
716. TE 
. But the order quaſhed for want of form, is as no or- 
der at all; and therefore the two juſtices may proceed de 
novo. | 

If the two next juſtices make an order, and the party 
appeals to the next ſeſſions, and they alter, or diſcharge 
(upon the merits), or confirm that order; no other ſeſ- 
ſions can order any thing contrary thereto, for the order 
upon the appeal is final. Cro. Car. 341, 350. Pridgeon's 
caſe. l | | | 
T. 1 G. 2. X. and Arundell, Two juſtices make an 
order, that the defendant ſhall pay a ſum in groſs, and 
alſo 2s. a week ſo long as the child ſhall be chargeable. 
The party appeals to the ſeſſions, who confirm the order. 
At a ſubſequent ſeſſions, the father of the baſtard deſired 


to have the keeping of it, and that the payment of the 


d 28. 


1 
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2 8. a week ſhould ceaſe ; which the ſecond ſeſſions or- 
dered. Motion was made to quaſh this laſt order of ſeſ- 
ſions, becauſe in this caſe they had no juriſdiftion. And 
the court held, that the ſecond ſeſſions had no authority 
to order the ſubtraction of the 2s. a week; and the or- 
der was quaſhed, becauſe it was made out of time (being 
3 years after the appeal), and therefore the juſtices had 
no juriſdiction. S/. C. V. 1. 234. E RT IO 


3 Car. c 4. All juſtices of the peace within their ſeveral 
limits and precintis, and in their ſeveral ſeſſions, may do and 
execute all things concerning the /latute of 18 El. that by the 
Juſtices in their ſeveral counties are by the ſaid flatute limited 
to be done] This claufe in the ſtatute of the 3 Car. c. 4. 
ſeemeth to have been generally miſunderſtood. The ad- 
judications all along (Comyns's Dig. Baſtard. G. 2. 
1 Salk. 122, L. Raym. 1157.) have ſuppoſed, that here- 
by a power is given to the juſtices in ſeſſions to proceed 
originally in the caſe of baſtardy; which would deprive 
the party of the benefit of an appeal, unleſs we could ſup- 
poſe an appeal from one ſeſſions to another, that is, from 


the ſame'court to the ſame court, which is abſurd. The 


clear ſolution of the matter ſeems to be this: The ſtatute 
of the 18 El. c. 3. was only explanatory of, and ſupple- 
mentary to, the 14 El. c. 5. which ſtatutes taken together 
did enact (amongſt other) theſe four things; 1. That 
the juſtices within the ſeveral counties, and alſo the ju- 
ſtices within cities, boroughs, and towns corporate, with- 
in their reſpective limits, ſhall take order by a weekly 
taxation of all and every the inhabitants for relief of the 
poor. 2. That in caſe of the ſeveral pariſhes, with re- 
ſect to baſtard children, two juſtices in or next unto the 
limits where the pariſh church is, within which pariſh ſuch 
baſtard ſhall be born, ſhall take order for the keeping 
ſuch baſtard child, by charging the mother or reputed 
father, with payment of money weekly, or other ſuſten- 
tation for the relief of ſuch child. 3. That if any per- 
ſon is aggrieved with any ſuch taxation, he may appeal 
to the next general ſeſſions to be holden within the ſhire. 
4. With a proviſo, that the county juſtices ſhall not in- 
tromit, or enter into any city, borough, or town corpo- 
rate, having juſtices of its own, for the execution hereof, 


for any matter or cauſe ariſing within the precincts of 


ſuch city, borough, or town corporate ; but the juſtices 
there ſhall proceed, as the juſtices elſewhere may do with- 
in the reſpective counties. Now both the faid ſtatutes 
were ſuffered to expire, except only ſo much as is con- 
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tained in the "er particular. abovementioned, rendrin 
the mother and reputed father of baſtard children liable to 
maintain them, which is yet in force, therefore the clauſe 
of appealing, and the power of juſtices in corporations, 
was gone. Upon which account, this ſtatute of the 
3 Car. c. 4. which contained the aforeſaid ſecond clauſe 


concerning baſtard children, ſupplied the omiſſion, by en- 


acting, that all juſtices of the peace within their ſeveral limits and 
precnt?s, and in their ſeveral ſeſſiuns, may do and execute all 
things concerning that part of the flatute of the 18 El. c. 3. 


which concerneth baſtards ' ' begotten and born out of lawful ma- 


trimony, that by juſlices in the ſeveral counties are by the ſaid 
flatute limited to be done. —— So that the power. of proceed- 
ing originally in the ſeſſions cannot hereby be ſupported ; 
but the juſtices, whether of the counties at large, or 5 | 
towns corporate or other franchiſes, out of their ſeſſions, 
are to charge the mother and reputed father; and if any 
perſon is aggrieved, he may appeal to the ſeflions : juſt 
in the ſame manner, as if the aboveſaid four clauſes were 


all fill in force. 


N. Puniſhment of the mother and reputed father, 


By the 18 El. c. 3. Concerning baſtards being left to be 
tept at the charges of the pariſh where born, to the great bur- 
den thereof, and to the evil example and encouragement of lewd 
life, it is enacted, that the two next juſlices ſhall take order 
therein, as well for the puniſhment of the mother and OT 
father, as fer the relief of the pariſh, 

And by 7 J. c. 4. Every lewd woman which hall have 
any baſtard which may be chargeable to the pariſh, the juſtices 
of he peace ſhall commit ſuch letod woman to the houſe of cor- 


rection, there to be puniſhed and ſet on work, during the term 


of one whole year; and if ſhe fhall eftfoons offend again, then 
to be committed to the ſaid houſe of correction as aforeſaid, and 
there to remain until ſhe can put in good Jn eties for her good 
Behaviour, not to offend ſo again. ſ. 7. 


Baftard which may be chargeable] It ſeemeth by theſe 
words, that ſuch a woman ſhall not be ſent to the houſe of 
correction, until after the child he born, and that it 
be living ; for it muſt be fuch a child as may be charge- 
able to the paiiſh. Dat. c. 11. 

And if ſhe will diſcharge the pariſh of keeping the baſ- 
tard, ſhe cannot be puni; ed b by this ſtatute of 7 F. 

But nevertheleſs ſhe may be puniſhed (Lord Cate ſays) 


by the ſtatute of 18 £7. 2 Iuſt. 733. 


Which 


. N. 


Baſtards 5 195 


Which opinion ſeems juſtly queſtionable: for the pre- 


| able of the ſaid act of 18 El. (as hath been rehearfed) 


ſeemeth to reſtrain the juriſdiction of the juſtices to the 
parents of ſuch baſtard children only as are left to be kept 


at the charges of the pariſh where born. | 


The juſtices of the peace ſhall commit] It ſeemeth that ſuch 
commitment ought to be by two juſtices at the leaſt; and 
by comparing the two ſtatutes together, it ſeemeth fitteſt 
for the two next juſtices authorized by the 18 El. Dalt. 
c. II. | | 

Shall commit ſuch lewd woman] But ſuch puniſhment ſhall 
not be, until after the woman is delivered of her child ; 


neither are the juſtices to meddle with the woman, until 
the child be born, and ſhe ſtrong again. Dalt. c. 11. 


Allo it ſcemeth, that ſuch baſtard child is not to be ſent 
with the mother to the houſe of correction, but rather that 
the child ſhould remain in the town where it was born (or 
ſettled with the mother) and there to be relieved by the 
work of the mother, or by relief from the reputed father ; 
and yet the common opinion and practice is otherwiſe, v:z, 
to ſend the child with the mother to the houſe of correc- 
tion ; and this may alſo ſeem reaſonable, where the child 
ſucketh on the mother. Dale. c. 11. 

But it ſeemeth much the beſt, to commit the mother 


only, and not the child, but leave it to her choice whe- 


ther ſhe will take it with her; and if ſhe will not, then 
to ſend it to its lawful place of ſettlement. : 


Then to be commited to the ſaid houſe of correction as afore- 
faid] Which words do imply that the ſhall not be puniſhed 
as for a ſecond offence, unleſs ſhe hath been committed 
and punithed in the houle of correction for the firſt, 


V. Mother or reputed father running away. 


Mpereas the putative fathers and lewd mothers of baſtard 
children run away cut of the pariſh, and ſemetimes out of the 
county, and leave the baſtard children upon the charge of the 
pariſh where they are torn, alths they have eſtates ſufficient to 


_ diſcharge the pariſh ; it ſhall be lawful for the churchwardens 


and ovyerſeers for the poor of ſuch pariſh where any baſtard child 
fhall be born, to take and ſeize ſo much of the goods, and receive 
fo much of the annual rents or profits of the lands of ſuch pu- 
tative father or lewd mother, as ſpall be ordered by any two 
Juſtices, towards the diſcharge of the pariſh, to be confirmed at 
the ſeſfions, for the bringing up and providing for ſuch baſ= 
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tard child; and thereupon the ſeſſions may make an order for the 
churchwardens or overſcers for the poor of ſuch pariſh, to diſ- 
poſe of the goods by ſale or atherwiſe, or ſo much of them far 
the purpoſes aforeſaid, as the caurt ſhall think fit, and to receive. 


the rents and profits of the lands, or fo much of them as ſhall 


be fo ordered by the ſelſians. 13 & 14 C. 2. Cc. 12. f. 19, 
E. 2 Ann. Q: and Chaſfey. Order to the churchwardens 


and overſeers, to ſeize of the putative father's goods, what 


they ſhould judge proper for ſecuring of the pariſh, quaſh- 
ed; for that it ſhould be, what the juſtices think proper, 
and not what the churchwardens and overſeers think pro- | 


per. L. Raym. 858. „ 1 
VI. Murdering a baſtard child. 


I. By the 21 7. c. 27. If any woman be delivered of any 
iſſue of her body, male or female, which being born alive, 
ſhould by the laws of this realm be a baſtard, and ſhe endeavour 
privately, either by drowning, or ſecret burying thereof, or any 
other way, either by herſelf, or the procuring of others, ſo ta 
conceal the death thereof, as that it may not come to light, whe- 
ther it were born alive or not, but be concealed, ſhe ſhall ſuffer 
death as in caſe of murder, except ſbe can prove by one witneſs at 
leaſt, that the child was born dead. | 


— 


And it hath been adjudged, that in order to convict a 
woman by force of this ſtatute, there is no need that the 
indictment be drawn ſpecially, or conclude againſt the 
form of the ſtatute ; for the {tatute doth not make a new 
offence, but only makes ſuch concealment an undeniable 
evidence of murder. 2 Haw. 438. 

Alſo, it hath been agreed, that where a woman appears 
to have endeavoured to conceal the death of ſuch child 
within the ſtatute, there is no need of any proof that the 
child was born alive, or that there were any ſigns of hurt 
upon the body, but it ſhall be undeniably taken that the 
child was born alive, and murdered by the mother, 2 
Haw. 438. 4 | 

But it hath been adjudged, that where a woman lay in 
a chamber by her ſelf, and went to bed without pain, and 
waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and put it in a trunk, 
and did not diſcover it till the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for help. 
2 Haw. 438. | 

Alſo, it hath been agreed, that if a woman confeſs her- 
ſelf with child beforehand, and afterwards be ſurprized 
and delivered, no body being with her, ſhe 1s not he 
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the ſtatute, becauſe there was no intent of concealment, 
and therefore in ſuch caſes it muſt appear by ſigns of hurt 


upon the body, or ſome other way, that the child was 
born alive. 2 Haw. 438. 


2. If a woman be with child, and any gives her a po- Giving a potion 


tion to deftroy the child within het, and ſhe take it, and to cauſe abortion, 


it works fo ſtrongly that it kills her, this is murder ; for 
it was not given to cure her of a diſeaſe, but unlawfully 
to deſtroy her child within her; and therefore he that 
gives her a potion to this end, mult take the hazard, and 


if it kills the mother, it is murder. 1 H. H. 429, 30. 


If a woman be quick or great with child, if ſhe take, 
or another give her any potion to make an abortion, or 
if a man ſtrike her, whereby the child within her is kill- 
ed, tho' it be a great crime, yet it is not murder nor 
manſlaughter by the law of England, becauſe it is not yet 
in rerum natura, nor can it legally be known, whether 


it were killed or not: So it is, if after ſuch child were born 


alive, and after die of the ſtroke given to the mother, this 
is not homicide. 1 H. H. 433. 

But if a man. procure a woman with child to deſtroy 
her infant when born, and the child 1s born, and the wo- 
man in purſuance of that procurement kill the infant ; 
this is murder in the mother, and the procurer 1s acceſ-' 


fary.” 1 33 


VII. Capacity of a baſtard as to inheritance. 


A baſtard can have no name of reputation as ſoon as he 
is born; but after he is born, and hath gained by time a 
name of reputation, he may purchaſe by his reputed name, 

to him and to his heirs ; tho' he can have no heirs but of 
his body. 1 Iuſt. 3. 6 Co. 65. 

A baſtard is terminus a que; he is the firſt of his family, 
for he hath no relation of which the law takes any notice; 
but this muſt be underſtood as to civil purpoſes, for there 
15 a relation as to moral purpoſes, therefore he cannot 
marry his own mother, or filter, or the like. 3 Salt. 
66. 

Conſideration of natural affection will not raiſe an uſe 
to a baſtard; for though there is natural affection between 
them, yet the raiſing the uſe is a conſtitution of the law, 
and therefore the uſe ſhall never ariſe. Ferk. 47. Dyer 
374. 

If the iſſue of a man who is a baſtard purchaſe land, 
and dies without iſſue; tho' the land cannot deſcend to 
any heir on the part of the father, yet to the heir on the 
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taken on oath, before me 


the pariſh of 


Baſtards. 


part of the mother (being no baſtard) it may; ſo if the 
baſtard was attainted: for the heirs of the part of the 


mother make not any conveyance by the baſtard. Noy 


159. 


A. Voluntary examination of a woman with child 
of a baſtard : by 6 G. 2. C. 13. 


Weſtmorland. 8 H E voluntary examination of A. M. of 


in the ſaid county, ſingletboman, 


—one of his majeſly's juſtices of 
the peace in and for the ſaid county, this —— day of ——. 
ho faith, that ſhe is now with child, and that the ſaid 


child is likely to be born a baſtard, and to be chargeable to 
in the ſaid county, and that A. F. of 


in the faid county, weaver, is the father of the ſaid 
child, | N is 
The marks 
Taken and ſigned the day and year en A. M. 
abovewritten, before me W 
. 


Examination after the birth. 


Weſtmorland. 1 HE examination of A.M, of 


in the ſaid county, ſingle woman, taken 


upon oath before me —— one of his majeſiy's juſtices of the 
peace in and for the ſaid county, this — day F. 


Wha faith, that on- the ——— day of notu 
laſt paſt, at ——— in the pariſh Y in the county 
aforefaid, jh: the ſaid A. M. was delivered of a (male) baſ- 
tard child, and that the ſaid baſtard child ts likely to become 
chargeable to the ſaid pariſh of ——— and that A. F. f 
— iu the ſaid county, weaver, did get her with child of 


the ſaid beſtard child, 


: The mark ' 
Taken and figned the day and year + A. M. 


abovewritten, before me 


J. P. 


B. Warrant 


Weſtmorland. ; To the conſtable of 


Wurzras A.M. of —— in the fid cam 


ſingle woman, bath by her examination raking in writ- 
ing upon oath, before me ——— one of his majeſly's juſtices of 
the peace in aud for the faid county, declared, that on the —— 
day of ——— new laft pat, at in the pariſh of 
in the county aforeſaid, ſhe the ſaid A. M. vas delivered of a 
(mate) baſtard child, and that the ſaid baſtard child is likely 
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5 as 3 I 
: B. Warrant for apprehending the reputed father \Mi 
4 before the birth; on 6 G. 2. c. 31. lil 
] Weſtmorland. 1 To the conſtable of ; tj} 
* | | 1 
HERE AS A. M. of in the ſaid county, 3M 
f ingle woman, hath by her voluntary examination taken 0 
5 in writing upon oath, before me one of his majeſly's juſti- Ul 
f ces of the peace in and for the ſaid county, this preſent day de- 1 
clared herſelf to be with child, and that the ſaid child is likely ul! 
71 to be born a baſtard, and to be chargeable to the pariſh of NPY 
0 in the ſaid county, and that A. F. of in 1 
* the ſaid county, weaver, is the father of the ſaid child; And 15 
4 whereas O. P. one of the overſeers of the poor of the pariſh Wit 
of ———— aforeſaid, in order to indemnify the ſaid pariſh in 11 
the premiſſes, hath applied to me to iſſue out my warrant for 1 
the apprehending of the ſaid A. F. I de therefore hereby com- "1118 
mand. you, immediately to apprehend the ſid A. F. and to 8 
bring him before me or ſome other of his majeſly's juſtices of 1 
the peace for the ſaid county, to find ſecurity to indemnify the 1 N 
ſaid pariſb of or elſe to find ſufficient ſurety for his 1 
appearance at the next general quarter ſeſſions, or, next ge- 1 
: neral ſeſſims] of the peace to be Holden for the ſaid county, 1 
; and to abide and perform ſuch order or orders as ſhall be made, 1 
: in purſuance of an att paſſed in the eighteenth year of the 1 
reign of ber late majeſty queen Eliſabeth, concerning baſtards 1 
5 begotten and born out of lawful matrimony. Given under my RY 
/ hand and ſeal the day of, &c. | 1 
F The like after the birth. ; | tf 
| 
1 
g 
| 


to become chargeable to the ſaid pariſh of — and hath | 

E charged A. F. of in the ſuid county, weaver, with " 

t | having getten ber with child of the ſaid b1flard child; And i 
| O 4 WiHEFEAS [ 


Baſtards. 
whereas O. P. one of the over ſeers of the poor [and ſo on as 
in the foregoing precedent to the end.) 


C. Commitment thereupon; by the 6 . c. 31. 


: Y To the conſtable of in the ſaid 


ra. county, and to the keeper of the houſe 


of correction [or, common gaol] at 
in the ſaid county. 


* HERE AS A. M. f foagle woman, in her 


voluntary examination taking in writing and upon oath, 


the = day of now laſt paſt, before me 
one of his majeſiy's juſtices of the peace in and for the ſaid 


county, hath declared herſelf to be with child, and that the 


ſaid child is likely io be born a baſtard, and to be chargeable to 
the faid pariſh of and hath charged A. F. f 
gentleman, with having gotten her with child of the ſaid child; 


(Or, if it is after the birth, then ſay, Mhereas A. M. »f 


| ſingle woman, in her examination taking in writing 
upen oath, before me ——— one of his majeſly's juſtices of the 
peace in and for the ſaid county, hath declared, that on the 
day of now laji paſ!, at in the pariſh 
of ——— in the county aforeſaid, ſhe the ſaid A. M. was de- 
livered of a (male) baſtard. child, and that the faid baſtard 
child is likely to become chargeabie lo the ſaid pariſh of - 
and hath charged A. F. of ——— weaver, with having got- 
zen her with child of the faid baſtard child]; And whereas 


the faid A. F. being now perſonally preſent before me, being 


brought by my warrant, upon application for that purpeſe to me 
made, by O. P. one of the overſeers of the poor of the ſaid 


pariſh, hath refuſed to give ſecurity to tndemnify the ſaid pa- 


riſh, and hath alſo refuſed to enter into a recognizance with 
ſufficient ſurety, upon condition to appear at the next general 
quarter ſeſſions Cor, next general ſeſſions] of the peace to be 
holden for the ſaid county, and to abide and perform ſuch or- 
der or orders as ſhall be made in purſuance ef an ad paſſed in 
the eighteenth year of the reign of her late majeſty queen Eliſa- 
beth, concerning baſtards begotten and born out of lawful ma- 
trimony : Theſe are therefore to command you the ſaid conſtable 
to take and convey the ſaid A. F. to the houſe of correction at 
in the ſaid county, and to deliver him to the keeper 
thereof, together with this warrant. And I do hereby command 
you the ſaid keeper of the ſaid houſe of correction, to receive 
the ſaid A. F. into your cuftcdy in the ſaid houſe of correction, 
and him there ſafely to keep, intil he fall give ſuch ſecurity, 
or enter into ſuch reco; ic, as afuejaid, or be otherwiſe 


lawfully | 


| AS 


of 
© churchwardens, and over ſeers of the poor of the pariſh 


Baſtards. 
lawfully delivered from thence. Given under my band and 
ſeal the — day of, &c. | 


D. Bond to indemnify the pariſh. 


NOW all men by theſe preſents, that we A. F. of 
in the county of — gentleman, and A. S. 
yeoman, are held and firmly bound unto 


K 


of — in the ſaid county (in truſt for the pariſhioners of 
the ſaid pariſh) in pounds of good and lawful money of 
Great Britain, to be paid to the faid ——— or their certain 
attorney, their executors, adminiſtrators, or aſſigns: To which 
payment well and truly to be made, we bind ourſelves, and 
each of us, jointly and ſeverally, and our and each and every 
of our heirs, executors, and adminiſtrators, firiniy by theſe pre- 
ſents; Sealed with our feals, and dated the —— day of 
— in the — year of the reign of our ſovereign lord 
George the third, of Great Britain, France, and Ireland, 
king, defender of the faith, and ſo forth, and in the year of 


our lord 5 


The condition of this obligation is ſuch, that whereas A. M. 
of —— ſingle woman, hath-in and by her voluntary exami- 
nation, taken in writing and upon oath, before one of his 
majeſly's juſtices of the peace in and for the ſaid county of 
. declared that ſbe is with child, and that the ſaid child 
is likely to be born a baſtard, and to be chargeable to the ſaid 
pariſh of ——— and that the abcveboundeu A. F. is the ſa- 
ther of the ſaid child; [It it is after the birth, then ſay, 
that whereas A. M. of finglewoman, in ber examina= 
tion taken in writing upon oath, before —- one of his ma- 
Jeſty's juſtices of the peace in and for the ſaid county, hath 
declared, that on the day of now laſt paſt, at 
in the pariſh of in the county aforeſaid, fhe 
the ſaid A. M. was delivered. ef a (male) baſtard child, and 
that the ſaid baſtard child is likely ta become chargeable to the 
ſaid pariſh of and hath charged the abovebound A. F. 
with having gotten her with child of the ſaid baſtard child,] 
IF therefore the ſaid A. F. and A. S. or either of them, their 
or either of their heirs, executors, or adminiſtrators, do and 
ſhall from time to time, and at all times hereafter, fully and 
clearly indemnify and ſave harmleſs, as well the abovenamed 
churchwardens and overſcers of the poor of the ſaid pariſh of 
and their ſucceſſors for the time being, as alſo all and 
ſmgular the other pariſhioners and inhabitants of the faid pariſh 

4 which now are, or hereafter ſhall be for the time 

zing, of and from all manner of cots, taxes, rates, 4 


ments, 
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Baſtards. 


ments, and charges whatſoever, for or by reaſon of the birth, 
education, and maintenance of the ſaid child, and of and from 
all actions, ſuits, troubles and other charges and demands what- 
foever, touching or, concerning the ſame, that then this preſent 
obligation M be void, otherwiſe of force. | 


Signed, ſealed, and delivered (having been A 

firſt duly ſtamped) in the preſence of A. 8. 
. W. 
B. W. 


E. Condition of a recognizance for the reputed fa- 
ther to appear at the ſeſſions, and to abide 
ſuch order as ſhall be made; on 6G. 2. c. 31. 


T7 HEREAS A.M. of —— fingle woman, hath in 

W and by her voluntary examination, taken in writing 
and upon oath, before one of his majeſly's juſtices of 
the peace in and for the ſaid county of declared that 
ſhe is with child, and that the ſaid child is likely to be born 
a baſtard, and to be chargeable to the ſaid pariſh of - and 
that the abovebounden A. F. is the father of the ſaid child; 
If it is after the birth, then ſay, V hereas A. M. of — 
fingle woman, in and by her examination taken in writing upon 
cath, before one of his majeſly's juſtices of the peace 
in and for the ſaid county, hath declared that on the — 
day of now laſt paſt, at in the pariſh of . 
in the county aforeſaid, ſhe the ſaid A. M. was delivered of a 
(male) baſtard child, and that the ſaid baſtard child is likely 
to become chargeable to the ſaid pariſh of and hath charged 
the abrvebound A. F. with having gotten her with child of the 
faid baſtard child :] The condition of this recognizance is ſuch, 
that if the abovebound A. F. do and hall appear at the next 
general quarter ſeſſions [or, the next general ſeſſions] of the 
peace to be holden for the ſaid county, and ſhall abide and per- 
form ſuch order or orders as ſhall be made in purſuance of an 
act paſſed in the eighteenth year of the reign of her late majeſty 
queen Elizabeth, concerning baſtards begotten and born out of 
lawful matrimony, —— then this recognizance ts be void, other- 


| wiſe of force. 


F. Warrant 


' Baſtards, 203 


mh F, Warrant of the two next juſtices, for the mother, 
= | with a ſummons for the reputed father, to 
nt make the order of filiation and maintenance; 

1 on the 18 El. c. 3. | | 


Weſtmorland. 3 To the conſtable of 


HEREAS information hath been made unto us —— 

W mo of his majeſiy's juſtices of the peace in and for 

the ſaid county, one whereof is of the quorum, and both of us 
4— reſiding next unto the limits of the pariſh church within the pa- 


e riſh of in the ſaid county, as well upon the complaint 
5 of the churchwardens and over ſeers of the poor of the ſaid pa- 
riſh, as on the aath of A. M. of —— fmgle woman, that on the 
£ day of laſt paſt, ſbe the ſaid A. M. was de- 
2 livered of a (male) baſtard child at ——— in the ſaid pa- 
f rißb, and that A. F. of in the ſaid county, taylor, is 
t the father of the ſaid baſtard child, and that the ſaid baſtard 
4 child is now living, and chargeable | or, likely to become charge- 
1 able] to the ſaid pariſh of Theſe are therefore to com- 
5 mand you to bring the ſaid A. M. before us, at the houſe of 
£4 — 1 — in the ſaid county, on —— the — 
. day of at the hour of ——— in the afternoon of the * 
, fame day, to be by us farther examined, touching the premiſſes ; 
. And that you give notice thereof, unto the ſaid A. F. that he 
: may likewiſe be at the time and place aforeſaid, to make his 
| lawful defence : To the end that upon the examination of the 
. cauſe and circumſtance, we may take ſuch order therein, as to 
7 right doth appertain. And what you fhall do in the execution 


hereaf,, you are to make known unto us at the tinie and place 
aforeſaid. Given under our hands and ſeals the — 
of, Oh, 


aay 


G. Order of filiation and maintenance. 


Weſtmorland, T HE order of J. P. and K. P. eſqui es, 
| two of his majeſly's juſtices of the peace 
in and for the ſaid county, one whereof is of the quorum, and 1 
both reſiding [in, or] next unto the limits of the pariſh church Wo 
within the pariſh of — in the faid county, made the | | 
day of . in the year concerning a (male) 4 
bajiard child, lately born in the pariſh of — aferejaid, of | = 
the body of A. M. fingle woman : * 
Ihereas it hath appeared unto us the ſaid juſtices, as we'l 1 
upon the complaint of the churchwardens and overſcers of the Os i | $ 


3 : D997 
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Poo * the ſaid pariſh * as upon the oath of the ſaid 
A. 


that pe the ſaid A. M. on the 


day 0 
wow laft paſt, was bus of a (male) 52 child at 
he ſaid pariſh of —— in the ſaid county, and that 


the ſaid baſtard child is now chargeable to the ſaid pariſh of 
| and likely fo to continue; and further, that A. F. of 


in the ſaid county, yeoman, did beget the ſaid baflard 
child an the body of her the ſaid A. M. And whereas the ſaid 


A. F. hath appeared before us, in purſuance of our ſummons 


for that purpoſe, but hath nat ſhewed any ſufficient cauſe why 
he the ſaid A. F. jhall not be the reputed father of the ſaid 
baſtard child : [Or, And whereas it hath been duly 5 to 
us upon oath, that the ſaid A. F. hath been duly hot to 
appear before us the ſaid juſtices, to the end we might examine 
into the cauſe and circumſtance of the premifſes and whereas he 
the ſaid A. F. bath negleeted to appear before us, according to 
fuch ſummons :] Mie therefore upon examination of the cauſe 


and circumſtance of the premiſſes, as well upon the oath of the 


faid A. M. as otherwiſe, do hereby adjudge him the ſaid A. F. 
to be the reputed father of the ſaid baſlard child. 
And thereupon ve do 2 as well for the better relief of 


the ſaid pariſh of or the ſuftentation and relief of 
the ſaid baſtard 2 , that 12 


with, upon notice of this our order, pay or cauſe to be paid to 
the faid churchwardens and overſeers of the poor of the ſaid 
pariſh of ——— or to ſome or one of them, the ſum of 
for and towards the lying-in of the ſaid A. M. and the main- 
tenance of the faid baſtard child, 10 the time of making this our 
order. 
And we ds alſo hereby further order, that the ſaid A. F. 

Hall likewiſe pay or cauſe to be paid to the churchwardens and 


 everſeers of the poor of the ſaid pariſh of ——— for the time 


Being, or to ſome or one of them, the ſum of weekly and 
every week from this preſent time, for and towards the keeping, 
fuſtentation, and maintenance of the ſaid baſtard child, for and 
during fo long time, as the ſaid baſtard child . be chargeable 
to the ſaid pariſh of 
And we do further order, that the faid A, M. Pall alſo pay 
or cauſe to be paid to the ſaid churchwardens and overſeers of 
ze poor of the ſaid pariſh of for the time being, or to 
ſome or one of them, the ſum e — weekly and every week, 
fo lony as the ſaid baſiard child ſpall be chargeable to the faid 
pariſh of in caſe ſhe ſbali not . and take care of the 
Th child herſelf. 


Groen under our hands and ſcals the e day and year firſt 
ebcve toritten, 


4 0 | | One 


faid A. F. ſhall and do forth. 


Baſtards. 


One. whereof is of the quorum] Many orders formerly 
have been quaſhed, for want of ſetting forth that one of 
the juſtices was of the quorum; but now by the ſtatute of 
26 G. 2. c. 27. no order ſhall be quaſhed for that defect 
only. 5 

Mhercas it hath appeared unto us] K. and Beard. The 
examination of the woman muſt be by two juſtices, as 
well as the ordering part; for the examination is a judi- 
cial act, and ought to be by both; and it is not enough 
that one ſhould examine, and make report to the other; 
but if they are both preſent, and one only examine, it 
is well enough, for it is in fact the examination of both. 
2 Salk. 478. 3 | 


As well upon the complaint of the churchwardens and over- 
ſeers] It hath been ſaid that an order made without the 
complaint of the pariſh officers, is not good. Black. 44. 

But in the caſe of K. and Buckall, M. 3 G. 2. where 
it was objected, that the order did not appear to be made 
upon complaint of the pariſh; it was anſwered, that the 
ſtatute does not require that the pariſh ſhould complain, 
but gives the juſtices power to make ſuch order on the 
complaint of any other. And the order, as to that part, 
was confirmed. 1 Barnardift. 261. 


As upon the aath of the ſaid A. M.] It ſeemeth, that 
the mother may be examined upon oath, concerning the 
reputed father, and of the time and other circumſtances ; 


for that in this caſe, the matter, and the trial thereof, 


dependeth chiefly upon the examination and teſtimony of 
the mother. - Dat. co 1. . e 
Mas delivered of a (male) baſtard child] H. 8 G. X. and 
England. An order was quaſhed, becauſe the ſex of the 
baſtard, or the name of it were not mentioned; only, a 
certain baſtard child born of the body of ſuch a woman. 
Str. 503. | 


At 


Caſh. The order did not ſet forth that the child was born 


in the pariſh ; and by the ſtatute the juſtices cannot make 
an order to compel a man to contribute towards the main- 
tenance of a baſtard child, but in caſe of that pariſh 
where the child was born: And quaſhed for this reaſon. 

Caf. of 8. 59. | ; | 
7G. X. and Butcher. Exception was taken to an 
order of baſtardy, that it did not appear the child was 
born in the pariſh to which the relief is ordered ; for it 
1 | | ran 


in the ſaid pariſh of ——] M. 11 Am. 9, and 
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ran, We two juſtices of the borough of Lime Regis, reſiding 


within the limits where the pariſh church is, within which pa- als 
riſh the child was born Which is only an averment, U 
that the juſtices reſided in that pariſh where the child was ha 
born, but that might not be the ſame pariſh ordered to th. 
be relieved. And for this fault the order was quaſhed, fo 
Str. 437. | | th 
E. 3 G. 2. X. and Childers, On a rule to ſhew cauſe, W 
why an order of two juſtices for relief of a baſtard child, of 
and an order of ſeſſions confirming the ſame, ſhould not g! 
be quaſhed; it was objected, that it was not directly ad- ſu 
judged that the child was born in the pariſh (of Staple- | 
burſt), and yet the order requires the defendant to pay the 4 
ſum of 45s. to the churchwardens of that pariſh to re- 2 
imburſe them. It was anſwered, that it doth ſufficiently M 
appear in the order, that the child was born there; for it 
adjudges, that the defendant ſhould pay this ſum, for the br 
charges the pariſh of Staplehur/! were at upon account of 1 
the woman's lying in there. But the court ſaid, that f 
they do not allow of inferences to give the juſtices juriſ- A 
diction ; and accordingly quaſhed both the orders. 1 Bar- k 
nardiſt. 326. 4 


E. 10 G. 2. X. and Greaves, The pariſh where the 
child is born, is only to be indempified; and if the bal- 
tard has acquired a ſettlement elſewhere, the father is then 
diſcharged. Nelſ Baſt, 

And upon this head it is obſervable, that there 1s one 
caſe, which although it frequently happeneth, yet is not 
within the ſtatute; and that is, where a baſtard is born 
in a pariſh where the mother hath no ſettlement. The 
child ſhall go with its mother for nurture, whilſt it is a 
nurſe child, to her place of ſettlement ; and ſuch place 
can have no remedy upon this ſtatute, for that the child 

was not born there. And it ſeemeth that the pariſh, 
where it was born, ſhall not be liable to maintain it, un- 
til the child ſhall be lawfully removed thither, as to its 
place of ſettlement. 
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Cbargeable to the ſaid pariſh] Order to provide for 2 

baſtard child: Exception was taken, that the order doth 
not ſet forth that he is chargeable to the pariſh, or likely 
to be ſo. And cuaſhed by the court. Comb. 39. 

But in K. and Matthes, H. 8 V. Exception was 
taken, that the order doth not ſet forth that the child is 
likely to become chargeable: But this exception was over- 
ruled; for that it is ſelf-evident, that every baſtard child 
is likely to become charpeable. 2 Salk, 475, b. 4 

7 


Baſtards. 
And further, that A. F. of in the ſaid county, yeoman, 


aid beget the ſaid baſtard child] T. 2 G. 2. K. and Browne. 
Upon an order of baſtardy it was ſtated, that the huſband 


had been abſent ſix years, and that during his abſence 


the defendant had carnal knowledge of the wife, and there- 
fore they adjudge him to be the putative father. But by 
the court, This order muſt be quaſhed; for his lying 
with her is not a ſufficient reaſon to infer him the father 
of this child: and though the juſtices need not ſhew the 
grounds they go upon, yet if they do, and it appears no 
ſufficient ground, their order will be bad. Str. 811. 


Summons] If the order do not ſet forth, that the defen- 
dant was duly ſummoned to appear, and for what cauſe, 
It ought to be quaſhed, K. and Glegg. 10 Med. 4. 


Do hereby adjudge] T. 4 Ann. Q: and We/ton., The great 
objection which ſtuck long with the court, was, that it 
was faid in the order, we the faid juſtices doth adjudge, 


inſtead of do adjudge; and after the caſe had depended 


two terms, and been ſeveral times ſtirred, the court fer 
that exception, the laſt day of the term, quaſhed the or- 
der. L. Raym. 1198. | | | | 

And afterwards, H. 4 Ann. The ſame juſtices made 
another order, with the very ſame fault in it, wiz. doth 
adjudge ; and upon a certiorari, that was quaſhed, L. 
Raym. 1198. | 

Adjudge the ſaid A. F. to be the reputed father] E. 
20 C. 2. K. and Perkaſſe, An order was quaſhed, be- 
cauſe, there was no adjudication, that the perſon againſt 
whom the complaint was made, was the reputed father, 
2 Sid. 363. ; 

A. 9 G. 2. K. and Jenkins, Motion to quaſh an order 
of two juſtices, whereby they adjudge, that ſuch a perſon 
is not the putative father of a baſtard child, and therefore 
they diſcharge him; and the rather, becauſe in ſuch a 
caſe the pariſh cannot appeal, becauſe an appeal is only, 
when the party refuſes to give ſecurity to coine to ſeſſions. 
And by the whole court, the two juſtices have no ſuch 
authority : for their | whole power depends on the ſtatute 
of 18 Elix. and that is only to take order for puniſhment 


of the parties, and for relief of the pariſh; and this order 


is for neither the one nor the other. S/. C. V. 2. 161. 
Str. 1050. | 


T he ſum of — — for and tmuards the lying-in] M. 12 Am. 
2: and Odam, Oxder for maintenance of a baſtard child, 
| Was 
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Baſtards. 


was excepted to, becauſe the defendant is upon ſight of 
* the order to pay 91. in groſs; and after that, ſo much 
weekly. And by the court: By the ſtatute the juſtices 
are to take order for relief of the pariſh, and keeping of 
the child, by payment of money weekly, or other ſuſ- 
tentation; and this may be only indemnifying the pariſh 
for money laid out before the reputed father was found. 
I Salk. 124. 1 


T he ſum of —— weekly | E. 20 C. 2. K. and Perkaſſe, 
It was moved in the court of king's bench, to quaſh an 
order for maintaining a2 baſtard child made at the quarter 
ſeſſions, and the exception was, becauſe it was unreaſon- 
able, in reſpect of the ſmallneſs of the ſum; namely, but 
2d. a week for the maintenance of the child : And the 
court were of opinion that it ſhould be quaſhed, unleſs 
cauſe ſhewn ; and they ſaid, that altho' none but the ju- 
ſtices could declare the father, yet if they were unreaſon- 
able in the ſum, the court might judge of that, 2 81. 

63. | : | 

3 Note, this caſe proceeds on the aforefaid ſuppoſition 
of the power of the ſeſſions to make an original order. If 
the juſtices make ſuch order for the reputed father to pay 
ſuch a ſmall ſum, the ſeſſions on appeal undoubtedly may 
alter it. And that ſeemeth the regular courfe. Whether 
the court. of king's bench will unravel the cauſe upon the 
merits, may be a queſtion. There may be circumſtances, 
before the juſtices, of alleviation ; as where the juſtices, 
tho' they cannot regularly refuſe the woman's oath con- 
cerning the reputed father, yet may have reaſon to ſuſpect 
that paſſion or reſentment have ſome influence with her, 
or that ſhe cannot perhaps certainly know who is the fa- 
ther of the child. In ſuch caſe, the juſtices may think 
fit not to overload the perſon againſt whom ſhe ſwears ; 
tho* not perhaps to charge ſo ridiculous a ſum (if they 
charge any thing) as 2d. a week. | 


During fo long time as the ſaid baſtard child fhall be 
chargeable] E. 9 V. K. and Barebaker. An order to pay 
fo much money by the week, till the child ſhall be four- 
teen years of age, was adjudged to be bad: for the juſ- 
tices have no power but to indemnify the pariſh ; and 
that is only to oblige him to maintain the child, as long 
as it is or may be chargeable. 1 Salk. 121. 2 Salk. 

$8.3 - | | 
nk order that the putative father ſhould pay ſo much a 
week, until it ſhould be able to get its living by work- 


ing, was quaſhed ; it ſhould have been for ſo long time, 


» Www» 
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Baſtards. 
as the child ſhall be chargeable to the pariſh, 1 Vent. 
2160 : | | 

But in the caſe of K. and Street. M. 1 G. 2. An 
order of baſtardy was made, to pay ſo much weekly, till 
the child was nine years old, if it ſhould ſo long live. 
And by the court, It is a good order, for we cannot in- 
tend it able to provide for itſelf ſooner. Str. 788. 

So in the caſe of K. and Buckall, M. 1 G. 2. Excep- 
tion was taken, that the order appointed the ſum of 28. 


to be paid weekly, till the child ſhould come to the age 


of twelve years, without ſaying, if the child ſhall be fo 
long chargeable to the pariſh. It was anſwered, that indeed 
the old authorities lay it down in general, that orders of 
baſtardy, as well as other orders relating to the poor, muſt 
be under the limitation mentioned ; but the later authorities 
have been, that orders of baſtardy need not: and this, it 
was ſaid, is founded upon good reaſon ; for there cannot 
be any reaſonable intendment, that baſtards, who have 
no kindred, will have proviſion from any body, till ſuch 
an age as is mentioned in the order. And of that opinion 
was the court, and confirmed the order as to that point. 
1 Barnardiſt. 261. | 5 8 | 
But then the child may be bound an apprentice into 
another pariſh before that age; and having gained a ſet- 
tlement in ſuch other pariſh, the effect of the order ſhould 
then ceaſe, Therefore it is be{t 1n this and all ſuch like 
caſes to hold to the ſtatute: and the ſtatute here on] 
gives power to the juſtices to tate order for the relief of the 


pariſh where the child ſhall be born. 


In Browne's cafe, T. 9 W. it was ſaid, the juſtices 
cannot order a ſum, for putting out the child an appren- 
tice, Comb. 448. | 

But in the aforeſaid caſe of K. and Buckall, M. 3 G. 2. 


Where it was objected, that the order was for the repu- 


ted father to pay 41. to the overſeers for binding the child 
out apprentice, when it ſhall come to the age of 12 years; 
and did not ſay, the child ſhall want it; fo that tho” 
the child ſhould be provided for in any other way, the 
ſum mult be ſtill paid to the overfeers. The objection 
was over-ruled: by the court; and the order, as to that, 
held good. 1 Barnardi/l. 261. 


But it ſeemeth not neceſſary to incumber the order 


therewith; for it may be the ſame thing if the pariſh 


bind him out, and pay the money; for until ſuch ſum 
ſhali be run off by the weekly payments, fo long the 
child continues chargeable, 
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| BUT after all, ſo far as theſe errors above rehearſed 
ſhall affect only the form of the order, and not the me- 
rits thereof; the ſame may be amended at the ſeſſions, 
by the 5 G. 2. c. 19. before the appeal ſhall be pro- 


ceeded upon, and then the court ſhall go upon the 
merits, | 


1 H. Condition of a recognizance to appear at the 
f ſeſſions, after the order not performed on the 
„. . 


16 HEREAS by an order under the hands and ſeals of 
q | Us ———— two of his majeſly's juſtices of the peace 
for the ſaid county, one whereof is of the quorum, and both 
of us reſiding [1n, or] next unis the limits of the parifh church 
within the pariſh of in the ſaid county, A. F. of 
in the ſaid county, taylor, is adjudged to be the reputed father 
of a baſtard child born lately of the body of A. M. of — 
* ſingle woman, at ——— in the ſaid pariſh of [And 
then ſet forth what was ordered therein further] And 
whereas the ſaid A. F. hath not obſerved nor performed the 
1 aid order : | | 
4 The condition therefore of this recognixance is ſuch, that i 
1 the abovebound A. F. ſhall obſerve and perform the ſaid order, 
or ſhall perſonally appear at the next general ſeſſions of the 
peace, to be holden in and for the ſaid county, and ſhall then 
and there abide ſuch order as ſhall be then made by the court, 
concerning the ſaid baſtard child, if any ſuch order ſhall be 
14 then made; and if no ſuch order ſtall be then made or taken 
i ll | by the ſaid court, if the ſaid A. F. ds and ſhall perform the 
1 erder already by us made as aforeſaid : Then this recognizance 
to be void. 
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Battery. See Aſſault. 
Bawdy-houſes. See Lewbneſs. 


Beer. See Excile. 
Behaviour. See Surety. 


Bent. 


W BEREAS on the north weſt coaſts of England 

and eſpecially in the county of Lancaſter, the ſea is 
bounded, and the lands are prevented from being overflow- 
I i | ed. 


aA 


W , i, Ws 


ed, by large hills, the ſand of which is ſo looſe, that in 


dry weather it is thrown by the winds on the adjacent 


lands, to the damage thereof, and the danger of the inha- 
bitants, who are expoſed thereby to the inundation of the 


ſea ; to prevent which, the land owners are at great charges, 
annually to plant and maintain a fort of ruſh or ſhrub 
called farr or bent; but many diforderly perſons pluck up 


and carry away the ſame, to make matts and bruſhes : 


Therefore if any perſon without conſent of the owner, 
ſhall cut, pull up, or carry away any ftarr or bent off the 
ſaid hills on the northweſt coaſts of England, on complaint 


thereof on oath to one juſtice, the offender ſhall be ſum- 


moned, and on default of appearing, the juſtice ſhall iſſue 
his warrant to apprehend and bring him before him; and 
being convicted on oath of one witneſs, or confeſſion, he 
ſhall forfeit 20s. half to the informer and half to the 
owner of the bent, by diſtreſs; and for want of ſufficient 
diſtreſs, to be ſent to the houſe of correction for three 


months, to be kept to hard labour; and for a ſecond of- 


fence, to be committed to the houſe of correction for one 
year, to be whipt and kept to hard labour. | 

And if any ſtarr or bent ſhall be found within five miles 
of the ſaid ſand hills, the perſons convicted of having the 
ſame in cuſtody ſhall forfeit 20s. in like manner, and for 
want of ſufficient diſtreſs ſhall ſuffer three months impri- 
ſonment, and hard labour in the houſe of correction. 

But this ſhall not reſtrain any perſons from the exerciſe 


of any ancient preſcriptive right, to cut ſtarr or bent on 


the ſea coaſts in the county of Cumberland. 15 & 16G. 2. 


c. 33 , . 


Bigamv. 


A bigamy in our law ſeems for the moſt part to be uſed 
to ſignify the having of two wives ſucceſſively one 
after the other, I ſhall take the liberty to transfer the of- 
fence which is commonly treated of -under this title unto 
the title Polygamy, which ſignifies more properly the 
having two or more wives or huſbands at the ſame time. 


Pl Black 
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Black att. 


VN order to avoid repeating the ſame regulations ſo many 
I times over, as the offences hereunder mentioned are 
treated of under their reſpective titles in the different parts 
of this book ; it is thought proper, to inſert here at large, 
the whole law relating to them altogether, and to refer 
from thence to this title for the knowledge of the ſeveral 
particulars. | Fas: 
By the 9 G. 2. c. 22. (commonly called the Black act) 
which is required to be read at every ſeſſions and leet ; and 
by the 6 G. 2. c. 37. and the 10 G. 2. c. 32. which by 
ſeveral continuances were in force till Sept. 1. 1757, Ec. 
and finally by the 31 G. 2. c. 42. were made perpetual; 
and alſo by the 27 G. 2. c. 15. it is enacted as followeth: 

If any perſon or perſons, being armed with ſwords, 
fire-arms, or other offenſive weapons, and having his or 
their faces blacked, or being otherwiſe diſguiſed, ſhall 
(1) appear in any foreſt, chaſe, park, paddock, or grounds 
incloſed with any wall, pale, or other fence, wherein any 
deer have been or ſhall be uſually kept, or (2) in any war- 
ren or place where hares or conies have been or ſhall be 
uſually kept, or (3) in any high road, open heath, com- 
mon, or down ; or (4) ſhall unlawfully and wilfully hunt, 
wound, kill, deſtroy, or fteal any red or fallow deer ; or 
(5) unlawfully rob any warren or place where conies or 
hares are uſually kept; or (6) ſhall unlawfully fteal or 
take away any fiſh out of any river or pond : | 

Or if any perſon or perſons (that is whether armed and 
diſguiſed or not) ſhall (7) unlawfully and wilfully hunt, 
wound, kill, deſtroy, or ſteal any red or fallow deer, fed 
or kept in any places in any of the king's foreſts or chaſes, 
which are or ſhall be incloſed with pales, rails, or other 
fences ; or in any park, paddock, or grounds incloſed, 
where deer have been or ſhall be uſually kept; or (8) 
Thall unlawfully and maliciouſly break down the head or 
mound of any hſh pond, whereby the fiſh ſhall be loſt or 
deſtroyed ; or (9) ſhall unlawfully and malicioufly kill, 
maim, or wound any cattle; or (10) cut down or other- 
wiſe deſtroy any trees planted in any avenue, or growing 
in any garden, orchard, or plantation, for ornament, 
ſhelter or profit; or (11) ſhall ſet fire to any houſe, 
barn, or outhouſe, or to any hovel, cock, mow, or ſtack 
of corn, ſtraw, hay, or wood; or (12) ſhall wilfully and 


-maliciouſly ſhoot at any perion in any dwelling houſe or 


other 


"s ©" we fy uu Us 


Black att, 


other place; or (13) ſhall knowingly fend any letter 
without any name ſubſcribed thereto, or ſigned with a 
fictitious name, demanding money, veniſon or other va- 
luable thing; [or threatning to kill or murder any of his 
majeſty's ſubjects, or to burn their houſes, outhouſes, 
barns, ſtacks of corn or grain, hay or ſtraw; 27 G. 2. 
c. 15.] or (14) ſhall forcibly reſcue any perſon being law- 
fully in cuſtody of any officer or other perſon, for any the 
ſaid offences ; or (15) ſhall by gift or promiſe of money, 
or other reward, procure any of his majeſty's ſubjects to 
Join him or them in any ſuch unlawful act; or (16) ſhall 
unlawfully and maliciouſly break down, or cut down the 
bank of any river, or any fea bank, whereby any lands 


| ſhall be overflowed or damaged; or (17) ſhall unlawfully 


and maliciouſly cut any hop-binds growing on poles in any 


plantation of hops; or (18) ſhall wilfully and maliciouſly 
ſet on fire, or cauſe to be ſet on fire, any mine, pit, or 
delph of coal, or cannel coal: 

Every perſon ſo offending, being thereof lawfully con- 
victed (in any county in England) ihall be adjudged guilty 


of felony, and ſhall ſuffer death as in caſes of felony, 


without benefit of clergy ; but not to work corruption of 
blood, nor forfeiture of lands or goods. 

Note; I have added the words above (whether armed and 
diſguiſed or not) to obviate an error, as I take it, which 
runs thro' moſt of the books, in a very material part of 
this ſtatute. They do ſuppoſe thar a perſon muſt be armed 
and diſguiſed to commit any of the offences abovemention- 
ed, even the ſending of a threatning letter, or perſuading 
another to be an accomplice; whereas it ſeemeth ſome- 


what clear, that to be armed and diſguiſed is only neceſ- 


ſary to conſtitute any of the fix firſt offences, and that 


any perſon whatſoever may be guilty of any: of the 


other following offences, whether armed and diſguiſed or 
not. c 5 

And for the more eaſy and ſpeedy bringing the offenders 
to juſtice, if any perſon ſhall be charged with being guilty 
of any the ſaid offences, before any two juſtices where the 
offence ſhall be committed, by information of one or more 
credible perſons on oath by them to be ſabſcribed, the ſaid 
juſtices ſha!l forthwith certify under their hands and ſeals, 
and return ſuch information to one of the principal ſecre- 


taries of ſtate; who ſhall lay the fame, as ſoon as conve- 


niently may be, before the king in his privy council: 
whereupon the king may make order in ſuch his council, 
requiring the oitender to ſurrender himſelf in forty days, to 
any of the juſtices of the king's bench, or to any juſtice 

| F 2 of 


Black aff. 
of the peace, to the end that he may be forthcoming to 
anſwer the ſaid offence according to due courſe of law; 
which order ſhall be forthwith tranſmitted to the ſheriff 
of the county where the offence was committed, and ſhall 
(in fix days after receipt thereof) be proclaimed by him 
or his officers, between ten and two of the clock, in the 
market places, on the market days, of two market towns 
in the county, near the place where the offence was com- 
mitted ; and a true copy of ſuch order ſhall be affixed up- 
on ſome publick place in ſuch market towns: And if 
fuch offender ſhall not ſurrender himſelf purſuant to ſuch 


order, he ſhall from the day appointed for his ſurrender, 


be adjudged, convicted and attainted of felony, and ſhall 
_ ſuffer pains of death, as in caſe of a perſon convicted and 
attainted by verdict ad judgment of felony, without be- 
nefit of clergy. And the court of king's bench, or judges 
of aſſize, on producing to them ſuch order in council, 
under the ſeal of the ſaid council, may award execution 
accordingly. 

And if any perſon, after the time appointed for ſurrender 
ſhall be expired, ſhall conceal, aid, abet, or ſuccour ſuch 
offender, knowing him to have been ſo charged, and to 
have been required to ſurrender himſelf by ſuch order, and 
ſhall be lawfully convicted thereof; he ſhall be guilty of 
felony without benefit of clergy. 

But this ſhall not hinder any judge, juſtice of the peace, 
magiſtrate, officer, or miniſter of juſtice, from apprehend- 
ing and ſecuring ſuch offender, by the ordinary courſe of 
law : And if he be taken and ſecured before the time of 
ſurrender, he ſhall have his trial by due courſe of law. 

And the inhabitants of the hundred ſhall make ſatis- 
faction (not exceeding 2001.) for the damages ſuſtained 
by the killing or maiming of cattle ; cutting down or de- 
ſtroying trees; ſetting fire to any houſe, barn, or out- 
houſe, hovel, cock, mow, or ſtack of corn, ſtraw, hay, 
or wood; breaking or cutting down the bank of any ri 


ver, or any fea bank, whereby any lands ſhall be over- 


flowed or damaged ; cutting hop-binds growing on poles 
in any plantation of hops ; ſetting on fire, or cauſing to 


ſet on fire, any mine, pit, or delph of coal or cannel 


coal; the ſame to be rateably taxed and levied, as in 
caſes of robbery by the ſtatute of 27 El. c. 13. 

But no perſon ſhall be enabled to recover damages, un- 
leſs he ſhall by himſelf or ſervant, in two days after the 
damage done, give notice of the offence unto ſome of the 
inhabitants of ſome town, village, or hamlet near to the 
place where the fact was committed; and ſhall, in pris 
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Black act. 


days after ſuch notice, give in his examination on oath, 
or the examination on oath of his ſervant who had the 


care of the ſame, before a juſtice inhabiting in or near the 


hundred, whether he knows the perſon or perſons that 
committed the fact, or any of them; and if upon fuch 


examination it be confeſſed, that the examinant knows 


the ſaid perſons or any of them, then ſuch perſon con- 
feiling ſhall be bound by recognizance to proſecute the 
offender by indictment or otherwiſe according to law. 

And if an offender be apprehended and lawfully con- 
victed, in fix months after the offence committed, the 
hundred ſhall not be liable, 

And the action ſhall not be commenced but within one 
year after the offence committed. 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any ſuch offender abovementioned, and ſhall be 
killed, or wounded ſo as to loſe an eye, or the uſe of any 
Iimb, in apprehending or fecuring, or endeavouring to 
apprehend or ſecure any ſuch offender; on proof thereof 
made at the ſeſſions where the offence was committed, or 
the party killed or wounded, by the perſon ſo apprehend- 
ing or caufing the offender to be convicted, or the per- 
fon fo wounded, or the executors or adminiſtrators of the 
party killed, the juſtices ſhall give a certificate thereof to 
the perſon wounded, or to the executors or adminiſtrators 
of the perſon killed ; by which they ſhall be intitled to 
receive of the ſheriff 50 |. to be allowed in his accounts ; 
which he ſhall pay in thirty days from the time the certi- 
ficate ſhall be ſhewed to him, on pain of forfeiting to the 
party 101. for which, and for the penalty, the party may 

bring his action. 


Black lead. 


T having been found by experience, that wad, or black 

cawke, commonly called black lead, is neceſſary for di- 
vers uſeful purpoſes, and more particularly in the caſtin 
of bomb ſhells, round ſhot, and cannon balls, and that 
the ſame hath been difcovered in one mountain or ridge of 
hills only in this realm, and great deſtruction having been 
made thereof of late years by evi! dilpoſed perſons ; there- 
fore it is enacted, that every perſon who ſhall unlawfully 
break, or by Fee enter into, any mine or wa hole of 


wad or black cawke, commonly called black lead, or into 
| P 4 | any 
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Black lead. 


any pit, ſhaft, or vein thereof; or ſhall unlawfully take 
and carry away from thence any wad, black cawke, or 
black lead; or ſhall aid, hire, or command any perſon to 


commit any the ſaid offences, ſhall be guilty of felony, 


and the court or judge may order him to be committed to 
priſon, or the houſe of correction not exceeding one year, 
to be kept to hard labour, and to be publickly whipt by 
the common hangman, or by the maſter of ſuch houſe of 
correction, at the times, and places, and in ſuch manner 


as the court ſhall think proper ; or he may be tranſported 


for a term not exceeding ſeven years; and if he ſhall vo- 
luntarily eſcape, or break priſon, or return from tranſpor- 


tation before the time, he ſhall be*guilty of felony without 


beret of clergy. 25 G. 2. c. 10. J 1. 
And if any perſon ſhall buy or receive any ſuch wad, 


knowing the ſame to be unlawfully taken and cel 


Blaſphemy. 


Depraving the 
eſtabliſhed re- 
Iigion. : 


Denying the 
Trinity. 


Repreſenting the 
deity in ſtage 
plays. 


away as aforeſaid, he ſhall be guilty of felony, and be 
liable to all the penalties inflicted by the laws on perſons 
knowingly buying or receiving ſtolen goods. /. 3. 


_ ——_—— 
* 


Blaſphemp and profanenels. 


yy blaſphemers againſt God, as denying his being 
or providence ; and all contumelious reproaches of 
Jeſus Chriſt ; all profane ſcoffing at the holy ſcriptures, or 
expoſing any part of them to contempt or ridicule; im- 
poſtures in religion, as falſely pretending to extraordinary 
commiſſions from God, and terrifyi ing or abuſing the people 
with falſe Jenunciations of judgments ; ; and all open lewd- 
neſs groſsly ſcandalous—are punithable by fine and impri- 
ſonment, and alſo ſuch corporal puniſhment as to the 
court ſhall ſeem meet, according to the heinouſneſs of 
the-arime. 1 Haw. 6, 7. 

2. Alſo ſeditious words, in derogation of the eſtabliſh- 
ed religion, are indictable, as tending to a breach of the 
peace. 1 Haw. 7. 

No perſon ſhall have any benefit of the toleration 
act, who ſhall deny in his preaching or writing, the doc- 
trine of the bleſſed Trinity, as it is ſet forth 1 in the 39 ar- 


ticles. 1 V. fe. x. c. 18. J. 17 


4. If any perſon ſhall in any Pa play, ede ſhew, 
may- game, or pageant, jeſtingly or profanely ſpeak or uſe 
the holy name of God, or of Chriſt Jeſus, or of the holy 
ghoſt, or of the Trinity; ; he ſhall forfeit 10 1. half to the 
king, and half to him that ſhall ſue. 3 F. c. 21. 1 

5. 
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5 5. If any perſon having been educated in, or at any Chiftians de- 
Or time having made profeſſion of the chriſtian religion in this Arlen chri- x! 
to realm, ſhall by writing, printing, teaching, or adviſed ha Will 
55 | ſpeaking, deny any one of the perſons in the holy Trinity to Hl 
to be God; or ſhall aſſert or maintain there are more gods than lit: 
T, one; or ſhall deny the chriſtian religion to be true, or the 1 
1 holy ſcriptures to be of divine authority; and ſhall be con- ft 
oft victed thereof, in any of the courts at Meſiminſter, or at . 
er the aſſizes, on the oaths of two witneſſes, he ſhall for the | 14 
d firſt offence be incapable to have any office eccleſiaſtical, 1 
)- civil, or military, (unleſs he ſhall renounce ſuch opinion in 1 
bs the court where he was convicted within four months after wal 
it ſuch conviction); and for the ſecond offence he ſhall be 2 | 4 
diſabled to be plaintiff, guardian, executor, or adminiſtra- . 
l, tor, to take any gift or legacy, or to bear any office, and 
d ſhall be impriſoned for three years. 9 & 10 VL. c. 32. 
e But no perſon ſhall be proſecuted for any words ſpoken, 
8 unleſs the information be given to a juſtice of the peace, 
| within four days after the words ſpoken, and the proſecu- 
tion of ſuch offence be within three months after ſuch in- 
formation. id. . | | 
6. AMA. 1G. 2. X. and Curl. An information was exhi- Cafe of Edmund 
bited by the attorney general, againſt Edmund Curl, for Curl. 


printing and publiſhing two obſcene books, the one ſtyled 


> The nun in her ſmack , the other, The art of Hogging ; ſetting - 
f out the ſeveral lewd paſſages, and concluding againſt the 
r | peace. And of this the defendant was found guilty. It was 
. | moved in arreſt of judgment, that however the defendant 
7 | may be puniſhable for this in the ſpiritual court, as an of- 


= tence againſt good manners; yet it cannot be a libel, for 
, | which he is puniſhable in the temporal courts, But after 


. long debate and conſideration, the court at laſt gave it as 
; | their unanimous opinion, that this was an offence proper- 
E ö ly within their juriſdiction; they ſaid, that religion is a 


part of the common law, and therefore whatever is an of- 
fence againſt that, is evidently an offence againſt the com- 


r | mon law. And the defendant was ſet in the pillory. Sir. # 
: 788. 1 Barnardiſt. 29. if 
7. E. 2 G.2. K. and Moolſton. He was convicted on Cafe of Thomas it. 


four informations, for his blaſphemous diſcourſes on the Weolfien, j4 
miracles of our Saviour. And attempting-to move in ar- 1 
reſt of judgment, the court declared they would not ſuffer 5 


it to bebated, Whether to write againſt chriſtianity in ge- x5 
neral was not an offence puniſhable in the temporal courts _ 
at common law: They deſired it might be taken notice 4 
of, that they laid their ſtreſs upon the word general, and 11 


did not intend to include diſputes between learned men up- 
on particular controverted points. The next term he was 
brought 
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Caſe of James 
Nayler . 


Caſe of Peter 
Annets 


Blaſphemy and profaneneſs. 


brought up, and fined 25 1. for each of his four diſcourſes, 
to ſuffer a year's impriſonment, and to enter into a recog- 
nizance for his good behaviour during his life, himſelf in 
3000 J. and 20001. by others. Str. 834. | 

8. In the year 1656, James Nayler for perſonating our 
Saviour, and ſuffering his followers to worſhip him, and 
pay him divine honours, was ſentenced to be ſet in the 
pillory, and to have his tongue bored thro' with a red hot 
iron, and to be whipped, and ſtigmatized in the forehead 
with the letter B. 

9. H. 2 G. 3. K. and Annet. An information was ex- 
hibited by the attorney general againſt the defendant, for 
writing, printing, and publiſhing a certain malignant, pro- 
fane, and blaſphemous libel, intitled, „ The free inqui- 
rer, tending to blaſpheme Almighty God, and to ridi- 
cule, traduce, and diſcredit the holy ſcriptures ; ; and on 
conviction, he was ſentenced by the court, to ſuffer one 
month's impriſonment in Newgate, to ſtand twice in the 
pillory, with a paper affixed over his head, with theſe 


words, For blaſphemy;” then to be kept in the houſe 


of correction to hard labour for one year, and at the ex- 
piration of the year, to be remanded to Newgate, and to 
find ſecurity for his good behaviour during life, himſelf 
in 100 l. and two ſureties in 50 l. each; and to be fined 
6 „ 

10. All perſons in or belonging to his majeſty's ſhips or 
veſſels of war, being guilty of profane oaths, curſings, ex- 
ecrations, drunkenneſs, uncleanneſs, or other ſcandalous 
actions, in derogation of God's honour, and corruption of 
good manners, ſhall in cur ſuch puniſhment as a court mar- 
tial ſhall think fit to impoſe. 22G. 2. c. 33. Art. 2. 

For profane curſing and ſwearing, ſee title Dwearing. 


Books. 


I F any book ſhall be taken or otherwiſe loft out of any 


parochial library ; any juſtice may grant his warrant to 
ſearch for it; and if it ſhall be found, it ſhall by order of 
ſuch juſtice be reſtored to the library. 7 Ann. c. 14. /. 10. 


Books popiſh. See Popery. 
Brandy. See Crcile. 


Braſs. | See Pewter. 
Bread. 


| 

| 
enacts the fame, with additions and amendments. Which, | | 11 

| 
point of method, to alter it for the better. 
place where an aſſize ſhall be thought proper to be ſet; it 


diction, the aſſize and weight of all ſorts of bread which | | 1 
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HE ſtatute of the 31 G. 2. c. 29. repeals all the bo J 
former laws relating to the aſſize of bread, and re- 


throughout the whole, is a very regular and judicious act; 
ſo that the author hath nothing more to do than to abridge 
the ſame in the order as it Rands : not being able, in 


: 
* F : 
: 


1. To the intent that a plain and conſtant rule and me- on to ſet the if 
- . '4 Bi 
thod may be duly obſerved, in making and affizing of the“ | 11 


ſeveral ſorts of bread which ſhall be made for ſale, in any : | [ 
| 


is enacted, that it ſhall be lawful for the court, or for the 
perſon or perſons herein authorized to ſet the aſſize of 
bread, to ſet and aſcertain in any place within their juriſ- 


ſhall be made for fale, or expoſed to ſale, and the price 1 
to be paid for the ſame, when and as olten as — ſhall 11 
think proper. 3i 2. c. 20. +. 2+ 1 

2. And therein reſpect ſhall be had to the price, which on won W-. 1 
the grain, meal, or flour ſhall bear, in the market or 8 7 
markets in or near to the places for which ſuch aſſize ſhall 
be ſet. id. 

3. And making reaſonable allowance to the bakers 
their charges, labour, and profit, as they ſhall deem pro- 


per. j 
Penalty of diſ- 0 
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Allowante to 2 
for eee | | 
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4. Where an aſſize ſhall be thought proper to be ſet, no en 
perſon ſhall make for ſale, or ſell, or expoſe to or for ae N 4 1 
any ſort of bread, except ws and houſhold (other- | bt, 
wiſe brown bread), and ſuch other ſorts of bread as ſhall | I 
be allowed in the aſſize: But where it hath been uſual to | 
make, or the perſons ſettings the aſſize ſhall allow the 
making of bread, with the meal or flour of rye, barley, 
oats, beans, Or peaſe, or of any ſuch different ſorts of 
grain mixed together; the ſame may be there made and 
told accordingly. And if any perſons ſhall offend in the 
premiſes, and be convicted thereof by confeſſion or oath 
of one witneſs, before any magiſtrate or juſtice within 
the limits of their juriſdiction ; he ſhall forfeit not ex- 
ceeding 40 8. nor leis than 20 8. : 

5 And in every place where an aſlize ſhall be thought 7 Tables of aſlae. 
proper to be ſet; the aſſize and weight of the ſeveral ſorts 
of bread which ſhall be there made, Hall be ſet according 
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Of the aſſize and price of bread made of Cheat. 
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In the firſt column is the price of the buſhel] of wheat 
MVincheſter meaſure, from 28. 9d. to 148. 6 d. a buſhel, 
the allowance of the magiſtrates or juſtices to the baker 
for baking being included; and in the next two columns 
are the weights of the ſeveral loaves : Then in the other 
columns are the prices. So that, for example, if the 
price of wheat is 5 s. a buſhel, and the magiſtrates al- 
lowance 18. 6 d. to the baker for baking; then oppoſite 
to 6s. 69. in the firſt column, will be found the weight 


and prices of the ſeveral loaves. 


And as the weight of the penny loaf is here only ſpe- 
cified, the weight of larger loaves may eaſily be aſcer- 
tained by addition ; as for example, a twopenny loaf (when 
wheat is at the fame rate) is twice as much as the penny 
loaf, the ſixpenny loaf fix times as much, and the cigh- 
teen penny loaf eighteen times as much. 

Note, the wheaten loaves are three fourths of the 


weight of the houthold loaves ; and if the magiſtrates or 


Juſtices ſhall think fit to allow of any white loaves of 


the price of one penny or two pence, they are to weigh 
three fourths of the weight of the wheaten loaves of the 

ſame price, 
And note, that the prices of the houſhold loaves are 
always three fourths of the prices of the wheaten loaves ; 
and 
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Bread. 


and where it ſhall be thought proper to allow of half-quar- 
tern loaves, the prices of ſuch loaves (if ſold fingly) are 
to be half a farthing higher than is allowed by this table, 
when it ſhall ſo happen that the farthing is ſplit. 

And magiſtrates and juſtices being to ſet the aſſize and 
fix the price of the ſeveral loaves of bread, having reſpect 
to the price which the grain, meal, or flour, of which the 
ſame are made, ſhall bear in the e but no proviſion 
being made how they ſhould know what price the reſpec- 


tive ſorts of meal and flour ſhould be eſteemed to bear, in 


Proportion to the price of wheat; they are therefore to 
take notice, that the peck loaf of each ſort of bread is to 


weigh when well baken, 17 Ib. 60z. averdupois weight 
(which conſiſts of 16 drachms to the ounce, and 16 ounces 
to the pound), and the reſt in proportion; and that every 
ſack of meal or flour is to weigh 2 cwt. and 2 qrs. net; 
and that from every ſack of meal or flour there ought to 
be produced, on the average, 20 ſuch peck loaves of 
bread ; and, by obſerving the ſaid rule, magiſtrates and 
juſtices may at all times know if the baker hath more or 


leſs than the allowance they intend to give him. 


r N B 


Of the aſſize and price of bread made of the ſeveral 
grains here under mentioned. 


This table is divided into three columns. Column 1. 
contains the prices of the buſhel of grain, the allowance 
for baking included ; which prices are adapted fo as to 
ſerye either ſor the IVinchefter buſhel of rye, barley, oats, 
beans, maſlin (otherwiſe miſcellany, conſiſting of two 
thirds wheat and one third rye) ; the price of either of 
which buſhels in the market being known, the magiſtrates 


are to add the intended allowance thereto ; the amount of 


which being found in column 1. the weight which the 
loaves ought to be will be found under the column No 2. 
and the price of the reſpective peck loaves (which are to 
weigh 17 lb. 6 0:z. each) under No 3. 

Example : When the price of the buſhel of barley in 
the market, with the allowance to the baker is 4 s. look 


for that ſum in column 1, and under their reſpective titles 


in the fame line will be found the weights which the ſeve- 

tal affize barley loaves ſhould bs of, and the price of 

the peck barley loaf ; and fo of each of the other ſorts. 
Note, 


al 


| bran or hull thereof only. 


Bread. 


Note, where bread is allowed at any time to be made 
for ſale, of peaſe only; the aſſize and price thereof are to 


be ſet and fixed from the bean columns: and where bread 


is ordered to be made for ſale, of a coarſe ſort of maſlin 
or miſcellany grain, conſiſting of one third-rye, one third 
barley, and one third either peaſe or beans, the aſſize 
and price thereof are to be ſet and fixed from the barley 
columns. ; 3 

Note alſo, that this table is framed for bread to be made 
of the whole produce of the ſaid ſeveral grains, except the 
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Bead. 


6. Every aſſize which ſhall be ſet, in any city, town Afize to be ſet 
corporate, hundred, divifion, liberty, rape, or wapen- in #*<rdupois 


take, ſhall be ſet in averdupois weight, and not troy 
weight; and in the proportions directed by the ſaid ta- 


| bles, or as near as may be; and the ſaid tables ſhall ex- 


tend as well to ſuch bread which ſhall be made of the 
flour of wheat mixed with the flour of other grain, as 
alſo to bread which ſhall be made with the flour of other 
grain than wheat, which ſhall be publickly allowed in 
any place to be made into bread ; and the aſſize of all 


ſuch mixed bread ſhall be ſet as near as may be according 
to the ſaid tables. /. 5. | 


7. The prices which the ſeveral kinds of grain, meal, Prices of grain 


22g 


weight, 


and flour, allowed to be made into bread, ſhall bona fide bow to be certi- 


ſell for in the markets or places in London, where ſuch 


whole market, and not at particular times thereof, or on 
particular contracts only, ſhall from time to time be given 
in and certified .on oath, on ſome certain day in every 
week, as the court of mayor and aldermen ſhall appoint, 
by the meal weighers of the ſaid city or ſuch other per- 
ſons as the ſaid court ſhall direct; and ſhall alſo, on ſome 
certain day in every week to be appointed by the faid 
court, be entred by ſuch meal weighers or other perſons 
to be appointed as aforeſaid, in writing under their hands, 
in ſome book for that purpoſe to be provided by the ſaid 
city, and kept at the town clerk's office. And the next 
day after every ſuch price ſhall be fo given in and certi- 
fied, the aſſize and weight of all forts of bread to be ſold 
or expoſed to ſale, and the price to be paid for the ſame, 


ſhall from time to time be ſet by the ſaid court, if then 
fitting; if not, then by the mayor of the ſaid city. And 


the aſſize fo ſet ſhall take place from ſuch time as the ſaid 
court ſhall order, and be in force for the ſaid city of Len- 
don and the liberties thereof and the weekly bills of mor- 


tality (the city of Meſiminſter and liberties thereof, the 


borough of Sauthwark, and weekly bills of mortality in 


the county of Surrey excepted) until a new or other aſſize 


in London ſhall be ſet. And after the ſetting of every 
ſuch aſſize by the ſaid court, or by the mayor when the 
ſaid court ſhall not fit; the aſſize ſo ſet ſhall, with all 
convenient ſpeed be made publick, in ſuch manner as the 
ſaid court ſhall direct. But before any advance or redue- 
tion ſhall in any week be made by the ſaid court or 
mayor, in the price of bread ; the meal weighers or ſuch 


other perſons as aforeſaid appointed to make return of the 


VOL. I 


prices 


fied in London, 
grain, meal, and flour ſhall be publicly ſold during the 


- 


— — 


3 


— — — > 
2 — — PI Jn * — = = A _ > 
: By utter S 
— — 8 : IC 
> — 5 PRO Ss ay oY — 
r hat wy eg I . A 
c = "Y 8 — 
5 — or ; = — 
1 Er EOS a a LS Gs 2 
- — MER. 41S Wo wierd? — . e - 
— 8 ſhes " 2 . * 


— 2 — 

EC . n 
r 
r — 


226 


ties and towns 
corporates 


iow in places 
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at large. 
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Bread. 
prices of grain, meal, and flour, ſhall leave in writing 


at the common hall of the company of bakers, a copy 
of every return ſo made and entred by them as aforeſaid, 


ſome time of the ſame day on which they ſhall make the 


faid return and entry: to the intent that the ſaid company 
may, in the morning of the next day after every ſuch re- 


turn and entry ſhall be made, and before any aſſize ſhall 


be ſet, have an opportunity to ofter to the ſaid. court or 
mayor reſpectively, all ſuch objections as they ſhall think 
fit, againſt any advance or reduction being that day made. 


J. 6. 


How in other ci-- 


8. The court of mayor and aldermen of every other 
city where there ſhall be any ſuch court, and when ſuch 
court ſhall fit ; and where there ſhall be no ſuch court, 
or being any ſuch, when the ſame ſhall not ſit, the mayor, 
bailiffs, or other chief magiſtrate or magiſtrates of every 
ſuch other reſpective city; and in towns corporate, or 
boroughs, the mayor, bailiffs, aldermen, or other chief 
magiſtrate or magiſtrates of every ſuch town corporate or 
borough ; or two juſtices in ſuch towns and places where 


there ſhall be no ſuch mayor, bailiffs, aldermen, or chief 


magiſtrates ; ſhall and may from time to time as there 
ſhall be occaſion, cauſe the reſpective prices which the 
ſeveral ſorts of grain, meal, and flour (fit to make the 
different ſorts of bread allowed there) ſhall bona fide ſell 
for in the reſpective publick markets in or near to ſuch 
place, during the whole market, and not at particular 
times thereof, or on particular contracts only, to be given. 


in to them and certified upon oath, in ſuch manner, and 


by ſuch perſons, and on ſuch day in every week, as they 
ſhall reſpectively appoint. And the price which ſhall be 
ſo certified, ſhall be entered by the perſons who ſhall cer- 
tify the ſame, * books to be provided and kept by them 
for that purpoſe. And within two days after every ſuch 
price ſhall be fo returned, the aſſize and weight of bread 
for ſuch place, and the price to be paid for the ſame, 
ſhall be ſet by ſuch court or magiſtrates reſpectively as 
aforeſaid. And the aſſize ſo ſet ſhall commence on ſuch 
Gay in every week, and be in force for ſuch time not ex- 
cceding ſeven days from the ſetting of ſuch aſſize, as ſuch 
court or magiſtrates reſpectively ſhall direct. /. 7. 

9. If two juſtices of counties at large, ridings, or di- 
viſions, ſhall at any time think fit to ſet an aſſize of 


bread, for any place within the limits of their juriſdic- 


tion; in ſuch cafe, it ſhall be lawful for ſuch two juſ- 
tices, to cauſe the price which grain, meal, and flour (fit 
to make the ſeveral forts of bread taat mall be made a 
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Bread. 


ſale in any ſuch place) ſhall bona fide ſell for in the re- 


| ſpective publick corn market or markets in or near any 


ſuch place, during the whole market, and not at any par- 
ticular times thereof, or on ſpecial contracts only, to be 
given and certified on oath to them at their reſpective 
places of abode, on ſuch day in every week as they ſhall 
appoint, by the clerks of the market or markets in or 
near ſuch places, or ſuch other perſon as they ſhall for 
that purpoſe appoint. And the price ſo returned thall be 
entered by the perſons ſo returning the ſame in books to 
be provided by them and kept for that purpoſe. And 
within two days after ſuch return, the aflize may be by 
them ſet for every ſuch place, for any time not exceeding 
14 days from the ſetting thereof. And the aſſize ſo ſet 
from time to time, ſhall commence and be in force at 
ſuch time after every ſetting thereof, and be made pub- 
lick in ſuch places for which the ſame ſhall be ſo ſet, in 
ſuch manner as the juſtices who ſer the ſame ſhall direct. 


J. 8. 
10. Any maker of bread for ſale in any ſuch other city, Baker: may in- 
town corporate, borough, or place, where the aſſize ſhall _ the certifi 


O 


at any time be thought proper to be ſet, ſhall have liberty 


at all ſeaſonable times, in the day time, the next day after 
ſuch returns ſhall be made and entered as aforeſaid, to ſee 
the ſaid entry, without paying any thing for the ſame ; 
to the intent every ſuch maker of bread for ſale may have 
an opportunity on the ſaid next day after ſuch entry made 
as aforeſaid, to offer to any ſuch court, mayor, bailiffs, 
aldermen, or other chief magiſtrate or magiſtrates, or ju- 
{tices as aforeſaid, who ſhall think fit to ſet ſuch aſſize 
within their reſpeCtive juriſdictions, and before any ſuch 
aſſize ſhall be ſet, ſuch objections as he can reaſonably 
make againſt any advance or reduction to be made in ſuch 
aſſize ſo to be ſet as aforeſaid. 5 | 


11. No baker of bread for fale ſhall be liable to pay Bakers to pay no 
any fee, gratuity, or reward, to any perſon for or by fee for the aſſixe. 


means of any aſſize to be ſet. /. 10. 
12. The form of the return or certificate ſhall be to the 
effect following. 9 5 


The prices of grain, meal, andſi our, as ſold in the - 


corn market in ——— in the Of — — the 
—— day of —. 
The beſt wheat at —— — by the buſhel, 
The ſecond at — — — by ditto. 
Q 2 | | The 
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The third at — — by ditto. 

The beſt wheaten flour at — — by the ſack. 
Houſhold flour at —— by ditto. 

Rye at —— by the buſhel, F 
Rye meal or flour at —— — by ditto, b 
Barley at — — by ditto. 2 
Barley meal at — — — by ditto. 5 
Oats at — — — by ditto. H 

Oatmeal at — — — by — . 
White peaſe at — by the buſhel: 5 
White pea flour or DRE © i by J 
Beans at —— by the buſhel, 
Bean meal or flour at —— — 


6 


To every of which returns the perſons appointed to 
make the ſame ſhall ſign their names or marks. /. 11. 
Form of publica- 13. When an aſſize ſhall. be ſet, the ſame ſhall be 
tion of the aſſiae. made publick in the form or to the effect followin 
To wit, 5 The aſſize of bread ſet the 
of — for 


day 
to take place on the 


g — day of now next enſuing, 
and to be in force — for the ſaid —— 
of 

i And in places where penny, two-penny, Au- pen 
| twelve-penny, and eight-penny loaves, ſhall be made, 
| as followeth : 
\ | 1b, | oz. | dr. 
0 The penny loaf wheaten is to weigh | 
bi Ditto houſhold is to weigh | | | 
ji The two-penny loaf wheaten is to 
4 weigh 
1 Ditto houſhold is to weigh —— | 
ht 1 The ſix- penny loaf wheaten is to 
[ jp weigh — — 
1 Ditto houſhold is to weigh | 
| The twelve- penny loaf wheaten is to 
weigh — — 
Ditto houſhold is to weigh —— 
| | 

j The eighteen-penny loaf wheaten is 

bj to weigh — | 

fl Ditto houſhold is to weigh —— | j 

| 
1 And 


=. 


dr. 


3 
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And in places where quartern, half-peck, and peck loaves 
ſhall be made, then as follows : | 


0 Ib. | oz. dr. 1 
The peck loaf I and is to be 
 wheaten is | ſold for | | 
to weigh 
Ditto houſ- | I ana is to be! 
hold is to 3 | fold for | 
weigh 1 3+ | ' 
| | | | ö 


And the half peck and quarter of a peck loaves of 
wheaten and houſhold bread are to weigh, in proportion 
to the weight a peck loaf of wheaten or houſhold bread 
ought to weigh; and to be ſold accordingly in proportion. 
And when any bread ſhall be ordered to be made with the 
meal or flour of rye, barley, oats, peaſe or beans, either 
alone, or mixed with the raeal or flour of any other grain; 
the aſſize of ſuch bread ſhall be made publick, in ſuch 
manner as the magiſtrates or juſtices, who ſhall ſet ſuch 
aſſize, ſhall from time to time direct. /. 12. 


14. In places where any ſix- penny, twelve- penny, and Bread of diffe- 


eight- penny loaves ſhall be allowed to be made or ſold, pap 


no peck, half-peck, or quarter of a peck loaves ſhall be allowed at the 


allowed at the ſame time to be made or ſold; to the intent ſame time. 
that one of thoſe ſorts of loaves may not be ſold, deſignedly | 
or otherwiſe, for the other ſort thereof, to the injury of 
unwary people : on pain that every one offending in the 


premiſſes ſhall forfeit not exceeding 4os. nor leſs than 20s. 


as the magiſtrate or juſtice before whom ſuch offender 


ſhall be convicted ſhall think fit. FA 12 


15. If the juſtices of any county, riding, or diviſion, Hundreds may 
ſhall in their ſeſſions think fit to aſcertain, that any hun- ” _ Ba 
dred or other place within ſuch diviſion ought to be eſti- cc 
mated as of or in any one particular hundred, riding, or 
diviſion of any ſuch county, riding, or diviſion, in order 
that the aſſize of bread which ſhall be ſet for ſuch parti- 
cular hundred or place may extend to or comprize ſuch 
other hundred or place ; in ſuch caſe, it ſhall be lawful 


for them ſo to do: but by ſo doing thereof, no juſtice of an 


ſuch county, riding or diviſion ſhall be excluded from act- 
Ing as a juſtice in any hundred, riding, or diviſion of any 
5 23 | ſuch 


EM: Stn 
r 


rn 


F r n 
e * Deer 7 


PO 
* 18880 
N if > 9 


8 Cat Wes 2 © 46 
. vere RA Ke HY wake hae r 
* 5 — 


2 ů —— — oy en * 


ſuch county, in which any ſuch particular towns, di- 
ſtricts, or places ſhall lie, or the aſſize for them ſhall be 
ſet. 14. b 
Clerk of the 16. An entry ſhall be made from time to time by the 
N to keep Jerk of the market, or other perſon appointed to make 
$a return as aforeſaid, in a book to be provided and kept by 
him, of every return by him made; and alfo of the rate 
at which the price, affize, and weight of bread ſhall be 
ſet within his juriſdiction : which book any inhabitant 
may at all ſeaſonable times in the day inſpect without fee. 
5 | 


© Aﬀfſize not to be 17. After the aſſize ſhall be ſet no alteration ſhall be 


altered till the 3 5 3 : 
pries ef corn al- made therein in any ſubſequent week, either to riſe or 


ters 3d. a buſtel, fink the ſame, except when the price of wheat or other 
| grain ſhall be returned as having riſen or fallen 3d. a 
buſhel ſince the laſt return; no proviſion being made by 
the aſſize tables for altering any aſſize, when the varia- 
tion in the price ſhall not have amounted to, and been 

returned 3d. a buſhel. /. 16. 
Puniſhment of 18. If any meal weigher, clerk of the market, or other 
officers for de- perſon appointed to make returns as aforeſaid, ſhall neglect, 
** omit, or refuſe to do any thing by this act required to be 
done by him, or ſhall deſignedly or knowingly make any 


falſe return; or if any conſtable or other peace officer ſhall 


refuſe or neglect to obey any warrant in writing delivered 

to him under the hand and ſeal of any magiſtrate or ju- 

ſtice, or to do any other act requiſite to be done by him 

for carrying this act into execution; he ſhall forfeit not 

| exceeding 51. nor leſs than 20s, f. 17. on 

Buyer or ſeller 19. If any buyer or ſeller of or dealer in corn, grain, 
- 4 age" Soy meal, or flour, on reaſonable requeſt to him made by the 
3s meeal weighers of the city of London, or by the clerks of 
the market or other perſons reſpectively appointed to make 

returns as aforeſaid, ſhall refuſe to diſcloſe and make 

known to them the true real prices which the ſeveral ſorts 

of grain, meal and flour ſhall be bona fide bought at or ſold 

by or for him, at any corn market, or other place where 

corn, grain, meal, or flour is uſually openly or publickly 

ſold ; or ſhall knowingly give in any falſe or untrue price, 

or which hath been made by any deceitful means; he ſhall, 

on conviction thereof by confeſſion, or oath of one wit- 

* neſs, or affirmation of a quaker, forfeit not more than 101. 

nor leſs than 40s. /. 18. | 

Mazi "rates may 20, If any court, magiſtrate, or juſtices, who fhall 
eng for chem. have ordered any return to be made as aforeſaid, ſhall 
within three days after ſuch return ſuſpect, that the ſame 

was not truly and bona fide made; they may ſummon 50 

ore 
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| fore them any perſon who ſhall have bought or ſold, or 


| agreed to buy or ſell any grain, meal or flour within 

L their reſpective juriſdictions, or who ſhall be thought to 
3 be likely to give any information concerning the premiſ- 
| 0 ſes; and may examine them upon oath, touching the rates 
5 and prices, which the ſeveral ſorts of grain, meal and 
| 0 flour, or any of them, were really and bona fide bought at 
| . or ſold for, or agreed ſo to be, by him, at any time within 
„ ſeven days preceding ſuch ſummons. And if any perſon 


ſo ſummoned ſhall neglect or refuſe to appear (proof of 
ſuch ſummons being made upon oath); or if any perſon 
ſo ſummoned ſhall appear, and neglect or refuſe to an- 
ſwer ſuch lawful queſtions touching the premiſſes as ſhall 
be propoſed to him, without ſome juſt or reaſonable ex- 
cuſe to be allowed by ſuch court, magiſtrate, or juſtices ; 
he ſhall, on conviction by oath of one witneſs, or by con- 
feſſion, forfeit not exceeding 10 J. nor leſs than 40 8. 
And if any perſon ſo examined, ſhall wilfully forſwear 
himſelf, he ſhall ſuffer as in caſes of perjury.— Provided, 
3 that the party ſummoned be not obliged to travel above 
1 ive miles from the place of his abode. /. 19. 
21. Whenever any court, magiſtrate, or juſtices as Bakers of bread 

E aforeſaid, ſhall order any bread to be made with the flour made of other 
: or meal of any other grain than wheat, or to be mixed af 13 
: with the flour of wheat, or to be made with the flour or the aflize. _ 
| meal of any other ſorts of grain, either ſeparate or mixed 
together; all perſons who ſhall make any. bread for ſale, 
in any place where ſuch order ſhall be made, ſhall make 
bread with ſuch mixed meal or flour, in ſuch manner, and 
of ſuch weight and goodneſs, and ſhall ſell the ſame at 
ſuch prices, as ſuch court, magiſtrate, or juſtices reſpec- 
tively ſhall direct : on pain of forfeiting not more than 
51.-nor els thn 46% {200 = 

22. The ſeveral ſorts of bread which ſhall be made for True making of 
fale, or fold, or expoſed to or for ſale, ſhall always be bread. 
well made, and in their ſeveral] and reſpective degrees, ac- 
cording to the goodneſs of the ſeveral ſorts of meal or 
flour whereof the ſame ought to be made; and no allum, 
or preparation or mixture in which allum ſhall be an in- 
gredient, or any other ingredient or mixture whatſoever 
{except only the genuine meal or flour which ought to 
be put therein, and common ſalt, pure water, eggs, milk, 
yeaſt, and barm, or ſuch leaven as ſhall be allowed to be 
Put therein by thoſe who have ſet the aſſize, and where 
E: no aſſize ſhall be ſet, then ſuch leaven as any magiſtrate 
5 or juſtice within his juriſdiction ſhall allow to be uſed in 8 
bt making of bread) ſhall be put into, or in any wiſe uſed 
Q 4 12 
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in making dough, or any bread to be ſold, or as or for 


leaven to ferment any dough, or on any other account, 
in the trade or myſtery of making bread, under any colour 
or pretence whatſoever ; on pain that every perſon (other 
than a ſervant or journeyman) who ſhall knowingly of- 
fend in the ts, and ſhall be convicted (A) thereof 
by confeſſion, or eath of one witneſs, before any ſuch 
magiſtrate or juſtice reſpectively, ſhall forfeit not more 
than 101. nor leſs than 408. or ſhall by warrant of ſuch 
magiſtrate or juſtice be apprehended and committed to 
the houſe oi correction, or ſome priſon of the county, city, 


town corporate, borough, riding, diviſion, or place, where 


the offence ſhall have been committed, or the offender 
ſhall be ayprehended, there to remain and be kept to hard 


labour, for any time not exceeding one calendar month, 
nor leſs than cen days from the time of ſuch commitment, 


as ſuch magiſtrate or juſtice ſhall think fit. And if any 
ſervant or journeyman baker ſhall knowingly offend in the 
premiſſes, and be convicted thereof as aforeſaid ; he ſhall 
forfeit not more than 5 l. nor leſs than 208. or ſhall in like 
manner be committed to the houſe of correCtion or priſon 
as aforeſaid, And it ſhall be lawful for the magiſtrate or 
Juſtice, before whom ſuch offender ſhall be convicted, out 
of the money forfeited, when recovered, to cauſe the of- 
fender's name, place of abode, and offence, to be pub- 
Jiſhed in ſome news paper, which ſhall be printed or pub- 
liſhed in or near the county, city, or place, where any 
ſuch offence ſhall have been committed. /. 21. 

23. No perſon ſhall knowingly put into any corn, 


meal, or flour, which ſhall be ground, dreſſed, bolted, 


or manufactured for ſale, either at the time of grinding, 
dreſſing, bolting, or in any wiſe manufacturing the ſame, 
or at any other time, any ingredient, mixture, or other 
thing whatſoever ; or ſhal! knowingly ſell, offer, or ex- 
poſe to ſale, any meal or flower of one fort of grain, as or 
for the meal or flour of any other fort of grain, or any 


thing as or for or mixed with the meal or flour of any 


grain which ſhall not be the real and genuine meal or 
flour of the grain the ſame ſhall import to be and ought 
to be; on pain of ſorfeiting, not more than 5 I. nor leſs 
than 40s. / 22 | 

24. No perſon ſhall knowingly put into any bread which 
ſhall! be made for ſale, any mixture of meal or flour of any 
other ſort of grain than of the grain the ſame ſhall import 
to be, and ſhall be allowed to be made of, in purſuance of 
this act; or ſhall put into any bread which ſhall be made 


for ſale, any larger or other proportion of any other or 


different 
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different ſort of grain, or the meal or flour thereof, than 
what ſhall be appointed or allowed to be put therein by 
this act; or any mixture or thing as, for, or in lieu of 
flour, which ſhall not really be the genuine flour the ſame 
ſhall import to be and ought to be; on pain of forfeiting, 
not more than 5 l. nor leſs than 20s. /. 23. 


233 


25. If any perſon who ſhall make any bread for ſale, Penalty for de- 
or who ſhall ſend out, or ſell, or expoſe to or ſor ſale, ciency in weight, 


any bread which ſhali be deficient in weight, according 
to the aſſize which ſhall be ſet for the ſame ; he ſhall for- 
feit (B) not exceeding 58. nor leſs than 1s. for ever 
ounce wanting in the weight every ſuch loaf ought to be 
of; and for every loaf which ſhall be found wanting leſs 
than an eunce, ſhall forfeit not exceeding 2s. 6d. nor 
leſs than 6d. as ſuch magiſtrate or juſtice before whom 
ſuch bread ſhall be brought ſhall think fit: fo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any city, town corporate, borough, liberty, or fran- 
chiſe, or the juriſdiction thereof, or within the weekly 
bills of mortality, ſhall be brought before ſome magiſtrate, 
or juſtice having juriſdiction in the premiſſes, and weigh- 
ed before him, within 24 hours after the ſame ſhall have 
been baked, fold, or expoſed to ſale; and ſo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any hundred, riding, diviſion, liberty, rape, wapen- 
take, or place, ſhall be brought before ſome juſtice with- 
in ſuch juriſdiction, and weighed before him within 
three days after the ſame ſhall have been baked, ſold, 
or expoſed to ſale ; unleſs it be made out to the ſatisfac- 
tion of ſuch magiſtrate or juſtice, on the behalf of the 
party complained of, that ſuch deficiency in weight wholly 
aroſe from ſome unavoidable accident in baking, or 
otherwiſe, or was occaſioned by ſome contrivance or con- 
federacy. / 24. | 


26, Every perſon who ſhall make for ſale, or ſell, or Mark, 


expoſe, or ſend out to or for ſale, any ſort of bread 
whatſoever, ſhall cauſe to be fairly marked on ever 
loaf made, ſold, carried out, expoſed to ſale as wheaten 
bread, a large roman W ; and upon every loaf made, 
ſold, carried out, or expoſed to ſale as houſhold or brown 


bread, a large roman H ; on pain of forfeiting for every | 


loaf not ſo marked, not more than 20s. nor leſs than 5s. 
(except as to ſuch loaves which ſhall be raſped after the 
beſpeaking or purchaſing thereof, by the particular defire 


of any perſon who ſhall order the ſame to be raſped for 
his own uſe.) / 25, 
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Penalty of ſell- 27. No baker or other perſon ſhall aſk or take, for any 


prep in fer en. which he ſhall ſell or expoſe to ſale, any greater price 
by the afſize, than ſuch bread ſhall be aſcertained to be ſold at by the aſ- 


fize as aforeſaid ; and no baker, or other perſon who ſhall 


make any bread for ſale, ſhall refuſe or decline to ſell 
any loaf or loaves of any of the ſorts of bread which in 
purſuance of this act ſhall be allowed or ordered to be 
made, to any perſon whe ſhall tender ready money in 
payment for the ſame, at the price fet for the ſame by the 


aſſize, when ſuch perſon ſhall have any loaf in his poſ- 


ſeſſion to be ſold, more than ſhall be requifite for the im- 
mediate neceſſary uſe of his family or his cuſtomers, and 
which it ſhall be incumbent on ſuch baker or other per- 
ſon complained of to prove before the magiſtrate or ju- 
| ice to whom ſuch complaint ſhall be made, if thereunto 
required by the party complaining; on pain of forfeiting 
for every ſuch offence, not more than 40s. nor leſs than 
108. 26. 
( And by the 2 C3 Ed. 6. c. 15. If any bakers ſhall 
conſpire not to ſell bread but at certain prices; every ſuch 
perſon ſhall forfeit 10 l. for the firſt offence ; and if not 
paid in fix days, he ſhall be impriſoned twenty days, and 
have only bread and water for his ſuſtenance ; for the ſe- 


cond offence 20 l. or the pillory ; and for the third of- 


fence 401. or the pillory, and loſs of an ear, and to be- 
come infamous. And the ſeſſions or leet may hear and 
determine the ſame.) 


Bread inferior to 28. No perſon ſhall ſell or offer to ſale any bread of an 


wheaten ſhall : s . . : 
bun e PK inferior quality to wheaten bread, at a higher price than 


higher price than Nouſhold bread ſhall be ſet at by the aſſize; on pain of 
houſhold, forfeiting (being convicted thereof by confeſſion, or oath 


of one witneſs, before one magiſtrate or juſtice) the ſum 


of 208. /. 2. | 
Houſes may be 29. It ſhall be lawful for any magiſtrate or juſtice, or 
entered to ſearch 


for ee for any peace officer authorized by warrant of ſuch magi- 
| ſtrate or juſtice, at ſeaſonable times in the day-time, to 
enter into any houſe, ſhop, ſtall, bakehouſe, warehouſe, or 
outhouſe, of or belonging to any baker or ſeller of bread, 
to ſearch for, view, weigh, and try all or any the bread, 


which ſhall be there found: and if any bread, on any ſuch | 


ſearch, ſhall be found to be wanting either in the goodneſs 
of the ſtuff whereof it ſhall be made, or to be deficient in 
the due baking or working thereof, or ſhal/be wanting in 
the due weight, or not truly marked, or ſhall be of any 
other ſort of bread than ſhall be allowed to be made by vir- 
tue of this act; any ſuch magiſtrate, juſtice, or peace of- 
ficer may ſeize the ſame ; and ſuch magiſtrate, or juſtice 
| may 
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Bead. 235 
may diſpoſe thereof, as he in his diſcretion ſhall think fit, 
for the better carrying of this act into execution. /. 28. 
32 G 26310 hk 


30. If information ſhall be given on oath, to any ma- Mills and other 


_ giſtrate or juſtice, that there 1s reaſonable cauſe to ſuſ- Places may be 


k 5 = : 3 entered to ſearch 
pect, that any miller who grinds any grain for toll or re- for adulterated 


ward, or any perſon who doth dreſs, bolt, or in any wiſe meal, 
manufacture any meal or flour for ſale, or any maker of 


-bread for ſale, doth mix up with, or put into any meal or 


flour ground or manufactured for ſale, any mixture, in- 
gredient, or thing whatſoever, not the genuine produce 
of the grain ſuch meal or flour ſhall import and ought to 
be, or whereby the purity of any meal or flour in the 
poſſeſſion of any ſuch miller, mealman, or baker ſhall be 
in any wiſe adulterated ; it ſhall be lawful for any ſuch 
magiſtrate or juſtice, and alſo for any peace officer autho- 
rized by the warrant of ſuch magiſtrate or juſtice, at 
all ſeaſonable times in the day-time, to enter into an 


houſe, mill, ſhop, bakehouſe, ſtall, bolting houſe, pa- 


ſtry, warehouſe, or outhouſe, of or belonging to any ſuch 
miller, mealman, or baker, and to ſearch and examine 
whether any mixture, ingredient, or thing, not the ge- 
nuine produce of the grain ſuch meal or flour ſhall im- 
port or ought to be, ſhall have been mixed up with or 
put into any meal or flour in the poſſeſſion of any ſuch 
miller, mealman or baker, either in the grinding of any 
grain at the mill, or in the drefling, bolting, or manu- 
facturing thereof, or whereby the purity of any meal or 
flour ſhall be in any wiſe adulterated : And if on ſuch 
ſearch it ſhall appear, that any offence hath been com- 


mitted in any place allowed to be ſearched as aforeſaid ; 


it ſhall be lawful for any magiſtrate, juſtice, or officer, 
authorized as aforeſaid, to ſeize any meal or flour which 
ſhall be deemed on ſuch ſearch to have been adulterated, 
and all mixtures and ingredients which ſhall be found 
and deemed to have been uſed or intended to be uſed for 
ſuch adulteration ; and ſuch thereof as ſhall be ſeized b 
ſuch peace officer ſhall, with all convenient ſpeed, be car- 
ried to ſome magiſtrate or juſtice : And if any magiſtrate 
or juſtice, who ſhall make any ſeizure in purſuance of 
this act, or to whom any thingeized ſhall be brought, : 
ſhall adjudge that any mixture or ingredients, not the ge- 
nuine produce of the grain any ſuch meal or flour which 
ſhall have been fo ſeized ſhall import and ought to be, 
ſhall have been put into any ſuch meal or flour, or that 
the purity of any ſuch meal or flour ſo ſeized was adul- 
terated by any mixture or ingredient put therein; in ſuch 

| caſe, 
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Penalty of hav- 
ing in poſſeſſion 


unlawful ingre- - 


Penalty of ob- 
ſtructing ſearch. 


Perſon intereſted 
not to act as a 
magiſtrate. 


Journeyman 
offending. 


order what reaſonable ſum ſhall be paid by ſuch journey- 
| 8 man 


Bead. 


ceaſe, every ſuch magiſtrate or juſtice is hereby required ts 
diſpoſe of the ſame, as he in diſcretion ſhall think proper. 
31 G. 2. c. 29. /. 29. 

31. Every miller, mealman, baker, or ſeller of bread 
as aforeſaid, in whoſe houſe, mill, ſhop, bake-houſe, ſtall, 
bolting houſe, paſtry, warehouſe, outhouſe, or poſſeſſion, 
any mixtwe or ingredient ſhall be found, which ſhall be 
adjudged by any magiſtrate or juſtice to have been lodged 
there with an intent to have adulterated the purity of 
meal, flour, or bread, ſhall on conviction by confeſſion, 
or oath of one witneſs before any ſuch magiſtrate or 
Juſtice, forfeit not exceeding 10 l. nor leſs than 40 8. un- 
leſs the party charged with ſuch offence ſhall make it ap- 
pear to the ſatisfaction of ſuch magiſtrate or juſtice, that 
ſuch mixture or ingredient was not brought or lodged 
where the ſame was ſeized, with deſign to have been put 
into any meal or flour, or to have adulterated the purity 
thereof ; but that the ſame was there for ſome other law- 
ful purpoſe. And it ſhall be lawful for ſuch magiſtrate 
or juſtice, out of the forfeiture when recovered, to cauſe 
the offender's name, place of abode, and offence, to be 
publiſhed in ſome news paper printed or publiſhed in or 
near the county, city, or place, where ſuch offence ſhall 
have been committed. /. 30. 

32. If any perſon ſhall obſtruct or hinder ſuch ſearch, 
or the ſeizure of any bread or ingredients as aforeſaid ; he 
ſhall forfeit not exceeding 5 l. nor leſs than 20s. /. 31. 
33. No perſon who ſhall follow or be concerned in the 
buſineſs of a miller, mealman, or baker, ſhall act as a 
magiſtrate or juſtice in the execution of this act; on pain 
of 50 J. to him who will inform and ſue for the ſame in 
any court of record at Męſiminſter. ſ. 32. 

34. If any perſon who ſhall follow the trade of a 


baker, ſhall make complaint to any magiſtrate or juſtice, 


and make appear to him by the oath of any credible wit- 
neſs, that any offence which he hath been charged with, 
and for which he ſhall have paid any penalty by this act, 
ſhall have been occaſioned by the wilful neglect or default 
of any journeyman or other ſervant employed by him ; 
ſuch magiſtrate or juſtice ſhall iſſue his warrant to bring 
ſuch journeyman or ſervant before himſelf or any magi- 
{trate or juſtice of the place where the offender can be 
found; and on his being apprehended and brought before 
ſuch magiſtrate or juſtice, the ſaid magiſtrate or juſtice 
ſhall examine into the matter of ſuch complaint, and on 
proof thereof upon oath ſhall under his hand adjudge and 
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man or ſervant to his maſter, by way of recompence for 
the money he ſhall have paid by reaſon of the wilful neg- 


lect or default of ſuch journeyman or ſervant. And if 
he ſhall neglect or refuſe, on conviction, to pay imme- 
diately; ſuch magiſtrate or juſtice ſhall commit him to 
the houſe of correction, or ſome other priſon, of the 
place where he ſhall be apprehended or convicted, to be 
kept to hard labour not exceeding one calendar month, 
unleſs payment thereof ſhall be made after ſuch commit- 
ment, and before the expiration of the ſaid term of one 
calendar month. ſ. 33. | | 


35. It ſhall be lawful for the mayor of London, or any Manner of con- 
alderman thereof, within the ſaid city or liberties ; and victing oſtenders. 


for one juſtice within the ſeveral counties, ridings, divi- 
fions, cities, towns corporate, boroughs, liberties, or ju- 
riſdictions; to hear and determine, in a ſummary way, 
all offences againſt this act; and for that purpoſe to ſum- 
mon before him the party accuſed; and if he ſhall not 


appear, or offer ſome reaſonable excuſe for his default, 
then on oath made of the offence by one witneſs, ſuch 


magiſtrate or juſtice ſhall iſſue his warrant for apprehend- 
ing the offender : And on appearance of the party ac- 
cuſed ; or if he ſhall not appear, on notice being given 


to or left for him at his uſual place of abode ; or if he 


cannot be apprehended on a warrant granted againſt him 
as aforeſaid ; ſuch magiſtrate or juſtice ſhall proceed to 
inquire of the offence, and to examine any witneſs or 
witneſſes who ſhall be offered on either fide upon oath ; 
and ſhall convict or acquit the party accuſed : And if the 
penalty, on ſuch conviction, ſhall not be paid within 24 
hours after ſuch conviction ; ſuch magiſtrate or juſtice 
ſhall iſſue his warrant directed to any peace officer to make 
diſtreſs ; and if any offender ſhall convey away his goods 
out of the juriſdiction of ſuch magiſtrate or juſtice, or 
ſo much thereof that the penalty cannot be levied, then 
ſome magiſtrate or juſtice within whoſe juriſdiction the 
offender ſhall have removed his goods ſhall back the ſaid 
warrant, and thereupon the penalty ſhall be levied by di- 
ſtreſs; and if within five days the forfeiture ſhall not be 
paid, the diſtreſs ſnall be appraiſed and ſold, rendring the 
overplus after deducting the forfeiture and the coſts and 
charges of the proſecution, diſtreſs, and ſale ; which 


charges ſhall be aſcertained by the magiſtrate or juſtice 


before whom the offender was convicted, or who backed 
the warrant, if either of them ſhall continue alive, and if 
not, then by ſome other magiſtrate or juſtice where the 
offender was convicted; and for want of ſuch diſtreſs, 
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ſuch offender ſhall reſide or he, ſhall on application of the 

proſecutor, and proof made of the conviction and non-pay- 
; ment of the penalty and charges, commit ſuch offender to 
the common gaol or houſe of correction of the diviſion or 
place where the offender ſhall be found, there to remain 
for one kalendar month from the time of ſuch commit- 
ment, unleſs payment ſhall be ſooner made. / 34. 

An if it ſhall be made out on oath, to the ſatis faction 
of any magiſtrate or juſtice, that any one is likely to give 
material evidence on behalf of the proſecutor or of the 
perſon accuſed, and will not voluntarily appęar to be ex- 
amined; ſuch mag 
to convene ſuch witneſs before him, at ſuch reaſonable 
time as in ſuch ſummons ſhall be fixed: And if any per- 
ſon ſo ſummoned ſhall neglect or refuſe to appear, and no 
Juſt excuſe ſhall be offered for ſuch negle& or refuſal, then 
(after proof upon oath of fuch ſummons) ſuch magiſtrate 
or juſtice ſhall iſſue his warrant to bring ſuch witneſs 
fore him ; and if on his appearance, or on being . 
before ſuch magiſtrate or juſtice, he ſhall refuſe to be ex- 
amined on oath, without offering any juſt excuſe for ſuch 
refuſal, ſuch magiſtrate or juſtice may commit him to the 
publick priſon of the county, city, or other diviſion, in 
which the perſon ſo refuſing to be examined ſhall be, there 
to remain not exceeding 14 days, nor leſs * three, as 
ſuch magiſtrate or juſtice ſhall direct. /. 3 
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viction. effect following: 


E it remembred, that on this 
day of ——— in. the — year of 
the reign of ———A. O. tis convicted before me one of his 
majeſty's juſtices off the peace for the ſaid county er 
and I do _—_ him to pay and forfeit for the ſame 
the ſum of- 

Given under my hand and ſeal the day and year Nee 
ſ. 36. 


To wit. [ 


1 By a general clauſe in this ſame act, All 
8 j forfeiturs, when recovered, 1 . to 
the informer. 

But by the 32 G. 2. c. 18. Such of the penalties by 
the aforeſaid act, as thereby are not particularly diſpoſed 
of, ſhall be one moiety thereof, where any offender ſhall 
be convicted by confeſſion, or oath of one witneſs, to him 
who ſhall inform and proſecute ; and the other moiety 

thereof 


every ſuch dvigitrate or juſtice within whoſe Juriſdiction 


iftrate or juſtice ſhall iſſue his ſummons 


Form of the con- 36. And the conviction ſhall be in the . or to the 
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thereof, and alſo all penalties and forfeitures incurred on 
the weighing, trying, or ſeizure of any bread by any ma- 
giſtrate or juſtice, ſhall be applied for the better carrying 
the ſaid act into execution, as ſuch magiſtrate or juſtic 
mall think fit. / 2. 5 

38. No certiorari ſhall be granted, to remove any con- certiorari. 
viction, or other proceedings had thereupon. 31 G. 2. 

C. 29s þ+ 37. | g | g „ 

39. If any perſon convicted ſhall think himſelf ag- Appeal. 
grieved, he may appeal to the next ſeſhons, and the exe- 
cution ſhall in ſuch caſe be ſuſpended ; ſuch perſon con- 
victed entering into recognizance, at the time of the con- 
viction, with two ſufficient ſureties, in double the ſum 
which he ſhall have been adjudged to forfeit, upon condi- 


tion to proſecute ſuch appeal with effect, and to be forth- 


coming to abide the judgment and determination of the 
juſtices at the ſaid ſeſſions, who ſhall finally determine the 
matter of the ſaid appeal, and award ſuch coſts as to them 
ſhall appear juſt and reaſonable, to be paid by either par- 
ty; and if the conviction ſhall be affirmed, the appellant 
ſhall immediately pay down the ſum adjudged, together 
with ſuch coſts as the juſtices in their ſaid ſeſſions ſhall 
award ; and in default of payment thereof, any two ſuch 
Juſtices, or any one magiſtrate or juſtice having juriſdic- 
tion in the place into which ſuch appellant ſhall eſcape 
or where he ſhall reſide, ſhall commit him to the common 
gaol of the county, city, diviſion, or place, where he 
ſhall be apprehended, until he ſhall make payment of 
ſuch penalty and of the coſts and charges which ſhall be 
adjudged on the eonviction, to the informer : But if the 
appellant ſhall be diſcharged, reaſonable coſts ſhall be 
awarded to him againſt the informer, who would in caſe 
of ſuch conviction have been intitled to a ſhare of the pe- 
nalty ; and which coſts ſhall and may be recovered by the 
appellant againſt ſuch informer, in like manner as coſts 
given at the ſeſſions are recoverable. ſ. 38. 

Provided, that if the conviction ſhall be within fix days 
before the ſeſſions, the party on entering into ſuch recog- 
nizance as aforeſaid, ſhall be at liberty to appeal, either to 
the then next, or to the next following ſeſſions. /. 39. 

40. Every action which ſhall be brought againſt any Irdemnity of 


magiſtrate, juſtice, or peace- officer, for any thing done perſons proſecu- 


under this act, ſhall be commenced within fix months, gang un 97.98 
and laid in the proper county; and the act of the 24 G. 2. 8 
c. 44. ſhall extend to ſuch magiſtrate or juſtice acting un- 
der this act. And no action ſhall be commenced againſt 
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"ſuch peace officer, till ſeven days after notice in writing 
hall have been given to or left for him at his uſual place 


of abode by the proſecutor's attorney; which notice ſhall 
contain the name and place of abode of the perſon in- 
tending to bring ſuch action, and alſo of his attorney, 


and likewiſe the cauſe. of action: and ſuch peace officer 


may within the ſaid ſeven days tender ſatisfaction ; and if 
the ſame is not accepted, the defendant may plead ſuch 
tender in bar of the action, together with the general 
iſſue or any other plea with leave of the court; and if 
the jury ſhall find the amends tendred to have been ſuffi- 
cient, or if the plaintiff ſhall be nonſuit, or diſcontinue, 
or judgment be given for the -defendant upon demurrer, 
or if the action be brought after the time limited, or not 
within the proper county, the jury ſhall find for the de- 
fendant, and he ſhall be intitled to his coſts ; but if the 
jury ſhall find, that no ſuch tender was made, or not ſuf- 
ficient, or ſhall find againſt the defendant on any plea 
pleaded, they ſhall give a verdict for the plaintiff, and 
ſuch damages as they ſhall think proper, and the plaintiff 
ſhall thereupon recover his coſts againſt ſuch defendant, 
40. | 

And other perſons ſued for any thing done on this act, 
may plead the general iſſue ; and ſf they recover ſhall 
have treble coſts. /. 41. | 

41. Provided always, that no perſon ſhall be convicted 
for any of the aforeſaid offences, unleſs the proſecution be 
commenced within three days after the offence committed. 

42 

/ 42. Provided alſo, that nothing herein ſhall extend to 
prejudice any right or cuſtom of the city of London ; or of 
the lord of any leet; or clerk of the market ; or the dean 


of Neſiminſter, or high ſteward of Meſiminſter or his de- 


puty; or of the univerſities. /. 43, 44, 45. 

Note, the reaſon why the indemnifying ſtatute of the 
24 G. 2. c. 44. is here particularly mentioned, ſeems to 
be upon the account of ſuch magiſtrates or chief officers 
who are impowered to act in ſetting the aſſize, and other- 
wiſe carrying this act into execution, that are not juſtices 
of the peace ; as for inſtance, the court of mayor and al- 


dermen, in moſt of the boroughs and towns corporate, 


conſiſteth of perſons ſome of whom are not juſtices ; and 


in others, eſpecially the more ancient, not one of them is 

a juſtice of the peace, (the corporation having been eſta- 

bliſhed before there was any juſtice of the peace in the 

kingdom. :) but yet they are enabled to proceed in this, and 

in many other inſtances, ſpecially, by act of PRs 
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Which obſervation is applicable alſo to the power herein 


Tz given to them, to ifſue precepts, to examine upon oath, 
E and the like; which power is implied in the general of- 
\_ fice of a juſtice of the peace, but is not applicable to 
js | thoſe others, without ſpecial words granting the ſame. 
7 ; So alſo it was neceſſary for the act to be particular, with 
; 1 regard to the indemnification of conſtables and others act- 
if N ing under ſuch warrants ; as alſo of the mea] weighers, 
h : clerks of the market, and others appointed to make re- 
a] 1 turns of the prices of grain, flour, and the like, who are 
if ; not under the general protection of the law for their pro- 
A ö ceedings in theſe matters, and therefore require an ex- 
H ; preſs declaration in the act itſelf, of their authority and 
, pPrivilege in this reſpect. | 
Mt : 43. All that hath been ſaid above, as to the price and Proceedings 
2 4 weight of bread, and the like, proceeds upon the ſuppo- _— _— 
ie > ſition of an aſſize being ſet. By the 3 G. 3. c. 11. regu- ft. a 
f- ; lations are made altho' no aſſize is ſet, and further provi- 
a ſions are enacted as followeth : | 
1d 3 No loaf or laaves of bread, called or deemed aſſize loaf 
ﬀﬀ* or loaves in the tables of the aſſize and price of bread in 
t, q the act of the 31 C. 2. and the weight of which varies 
3 according. to the variation in the price of grain, ſhall be 

t, 1 made for or expoſed to ſale, in any place where loaves 
Wi . called prized loaves in the ſaid tables ſhall be allowed to 

be ſold at the ſame time; that is to ſay, no aſſize loaves 
ed of the price of three pence and prized loaves called half 
be J quartern loaves, nor aſſize loaves of the price of ſix pence 
d. And prized loaves called quartern loaves, nor aſſize loaves 


of the price of twelve pence and prized loaves called half 7 
peck loaves, nor aſſize loaves of the price of eighteen if 
pence and prized loaves called peck loaves, ſhall at the 5 
ſame time in any place be made for or expoſed to ſale, to i 
the end that unwary perſons may not be impoſed on by 
buying aſſize loaves for prized loaves, or prized loaves for 
aſſize loaves; on pain that every perſon offending ſhall 
forfeit not exceeding 40 s. nor leſs than 10s. ſ. 1. 

And the juſtices, in their general, quarter, or pett 
ſeſſions, may from time to time appoint, which of the 
ſorts of aſſize or prized loaves, and what other ſorts of 
bread, and what ſort of grain, ſhall be allowed to be | 
made and ſold within their juriſdiction or any part there- | 
of ; their order to be entered in a book, which may be in- 
{pected by the makers of bread for ſale at all ſeaſonable 
times of the day withcut fee; and they ſhall cauſe a copy 
thereof to be put up in ſome market or other publick 
town of the place, or elſe to be inſerted in ſome publick 
. R | news 
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neurs paper d there. Provided, that the- 
juſtices ſhall not at any time allow the making . ſale or 
ſelling any ſorts of aſſize bread made of the flour of wheat, 

other than wheaten and houſhold bread, and loayes of 


white bread of | the price of two pence or onder. . 2; 
And every maker of bread for ſale ſhall - oblerve- The 
ſame proportion as to weight, as where the aſſize is ſet ; 


that is to ſay, every rn Joaf- of the price of 2d. or AC | 
der, ſhall weigh three parts in four of the weight of the 
 wheaten loaf of the like price; and every wheaten aſſize 
loaf, of whatever price the ſame ſhall be, ſhall weigh 


three parts in four of the 3 of every houſhold aſſize 
loaf of the like price; 5 gd every houſhold: aſſize loaf, 
mall weigh one third part more than a wheaten aſſize 
loaf of the like price; on Pain of forfeiting not exceed- 


ing 40's. /. 4 


And every peck, half peck, quarter of a Peck and 


» Half quarter of a peck loaf, made for ſale, of the flour of 


wheat, and called IPheaten Bread, ſhall be ſold in propor- 
tion to each other, as to price; and the like, as to loaves 
of Honſpolll Bread, which ſhall be fold proportionably to 
each other, and fot one fourth leſs than W/heaten Bread 
of the ſame denomination : on pain of forfeiting for my 
loaf, not exceeding 40 s. nor leſs than 10s. .. 5. 
And the weight of every ſort of bread made for fale 
ſhall be in averdupois weight as follows: Every peck loaf, 
ſeyenteen pounds fix ounces ; half peck loaf, eight pounds 
eleven ounces; quarter of a peck loaf, four pounds five 
ounces and a half; half quarter of a peck loaf, two pounds: 
two ounces and three quarters; on pain of forfeiting for 


O 0 : 
every ounce wanting not exceeding 55 s. nor leſs than 1s. 


and for leſs than an ounce not exceeding 28. 6d. nor leſs 
than 6d; ſo as the fame in any city, town corporate, or 
within is bills of mortality, be brought before a juſtice 
and weighed before him within 24 hours after the ſame 
ſhall have been baked or found in any perſon's cuſtody 
for ſale, and elſewhere within three days; — unleſs it be 
made out to the ſatisfaction of ſuch juſtice, that the de- 
fictency in weight wholly aroſe from ſome unavoidable 
accident, or was occaſioned by ſome contrivance or con- 
federacy. 6. 

And no perſon ſhall ſell or offer to ſale any wad of 
an inferior quality to wheaten bread, at an higher price 
than houſho!d bread ; on pain of forfeiting not exceeding 
7 

Every wheaten loaf ſhall - be marked with a large Ro- 
man W; houſhold, with a large Roman H: and if any 

2 5 perſon 


1 8 ba 

perſon ſhall ſell or offer to ſale any ſuch loaf yhmarked 1 

| (except as to ſuch loaves which ſhall be raſped ſpy the de- 1 
ö fire of the purchaſer for his own uſe) ; he ſhal git for iff 
: 2 every ſuch loaf, not exceeding 40s. nor leſs than 10s..3 4Þ 
| unleſs it ſhall appear to the ſatisfaction of the juſtice to 1 

; | whom complaint ſhall be made, that the not marking 4] 
| | aroſe from ſome unzvoidable accident, or was occaſioned 1 
| by ſome contrivance or confederacy. /. 8. iN 
, And bread made of any other grain than wheat ſhall iÞ 
be marked with ſome letter or letters not more than two, 1 
7 as the juſtices-in their general, quarter, or ſpecial ſeſſions oY 
, ſhall order, which order ſhall be entred in a book, unto 1 
£ which the bakers may reſort in the day time without fee; 0 
and the juſtices ſhall cauſe a copy thereof to be put up in 6 
8 | Tome market or other publick town or place within the i 
| | diviſion, or otherwiſe to be inſerted in ſome publick news [UE 

I | paper uſually circulated there: And if the juſtices ſhall 1 
| neglect to make ſuch order, then the baker thall mark | 

. 1 every ſuch loaf with any two diſtinct capital letters as he 1 
; : ſhall think fit. And every perſon who ſhall make or 1 
0 have in his cuſtody for ſale any ſuch loaf made of other 1 
7 grain than wheat, which ſhall not be ſo marked, fo as 4 
y the ſame may on view thereof be aſcertained under what | 
denomination it was made (except ſuch loaves as ſhall be i 

e raſped by the deſire of the purchaſer for his own uſe); i 
F ſhall forfeit not exceeding 40s. nor leſs than 5 s. for every of 
* loaf not ſo marked. /. 9. | 18 
2 And it ſhall be lawful for any juſtice, or peace officer [ 
L authorized by warrant of ſuch juſtice, to enter into any i 
r houſe, ſhop, ſtall, bakehouſe, warehouſe, outhouſe, or W 
* other place, of or belonging to any baker or ſeller of : i 
7 bread; and to ſearch, view, weigh, and try all or any bread 7 
r . which ſhall be there found: And if any bread ſhall, on 1 
= R any ſearch or trial by any juſtice, or on proof made before 1 

9 ; him by the oath of one witneſs, be found to be deficient Wi 
* : in weight, or not truly marked, or deficient in the due 1 
2 ; baking or working thereof, or wanting in the goodneſs | 
8 1 of the tuff, or made with any mixture of meal or flour 1 
le of any other grain than the ſame ſhall import to be made Fl 
. b with, or with any larger or other proportion of any other i, 
| grain than what ought to be put therein, or with any UP 
N. mixture or ingredient which by the aforeſaid act ought 3 
1 : not to be put therein, or with any thing in lieu of flour x 
8 which ſhall not be the genuine flour the ſame ſhall im- b- 
| port to be, or made with any leaven not allowed by the bw 
'E | ſaid former act; ſuch juſtice or peace officer may ſeize 1 
y the ſame, and diſpoſe thereof to poor perfons as to ſuch | 
B | 1 | juicice 7 | 

*t 
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Bread. 


juſtice ſhall ſeem . fit; and the maker or ſeller, whoſe 
| bread ſhall be found wanting in the. goodneſs of the ſtuff, 
or made with ſuch undue mixture as aforeſaid, or nds 


proportion, or made with any thing in lieu of flour which 
ſhall not be the genuine flour the ſame ſhall import to be, 


or with any leaven not allowed by the ſaid act, ſhall for- 


feit not exceeding 5 l. nor leſs than 20 s.; unleſs the de- 
fault ſhall appear to have wholly ariſen from ſome un- 
avoidable accident, or ſome contrivance or kennen 

- IO. 

And if any perſon ſhall obſtruct or 8 any ſuch 
ſearch, or ſeizure of ſuch bread ; he ſhall forfeit not ex- 
ceeding 40 8. nor leſs than 20 . J. 11. x 

And no perſon, who ſhall follow or be concerned i in 
the buſineſs of a miller, mealman, or baker, ſhall be ca- 
pable of acting as a juſtice in the execution of this ad; 
and if he ſhall preſume ſo to do, he ſhall forfeit 50 l. to 


| him who will inform or ſue for the ſame. oe 12. 


Provided, that if ſuch baker ſhall make. it appear to 


any ſuch juſtice, that any offence for which he ſhall have 


paid the penalty, was occaſioned by the neglect or default 
of his journeyman or ſervant ; the ſaid juſtice ſhall iſſue 
his warrant for bringing ſuch offender before him or ſome 
other juſtice ; and, on conviction, ſuch juſtice ſhall order 


what reaſonable ſum ſhall be paid by the ſaid offender by 


way of recompence ; and if he do not immediately pay 
the ſame, the ſaid juſtice ſhall commit him to the houſe 
of correction or other priſon of the place where he ſhall 
be apprehended, there to be kept to hard labour for any 
time not exceeding one calendar month, unleſs payment 
be ſooner made. 5 13 

And one juſtice Sn, hear and determine offences in 
like manner as by the faid former act. . 

And no certiorari ſhall be granted, to remove any con- 
viction or other proceedings had thereupon. ,. 17. 

With like liberty of peak as by the ſaid former act. 

18, 
4 And 133 convicted on this act, ſhall not be pro- 
ſecuted tor the ſame offence under any other Jaw. 

2. | 

And all penalt es and forſeitures on this act ſhall go, 
haf to the informer, and half as the juſtice ſhall order 
9 rrying this act into exccution. /. 24. : 


Finally, it is prov.ded, that nothing hercin ſhall extend 
to he uniyerſuies. /. 25. 
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Bread. 


A. Information of an undue mixture uſed in ma- 
king of bread. 


Weſtmorland. BE it remembred, that this. day of 
$90 in the year of the reign 
of at in the ſaid county, A. I. yeoman, in his 
proper perſon, exhibiteth to me J. P. efquire, one of his ma- 
1efty's juſtices of the peace for the ſaid county, a complaint and 
information, and thereby informeth me, that A, O. late of —— 
in the county aforeſaid, baker, on the day of 
Here ſpecify the time of the offence, that the proſecution 
may appear to be commenced within three days after the 
offence committed, according to the 42d ſection of the 
aforeſaid ſtatute] did put into and uſe, in the making of bread 
to be fold, a preparation or mixture in which allum was an in- 
gredient, contrary to the form of the flatute in ſuch caſe made 
and provided ; whereby the faid A. O. hath forfeited a ſum 
of money, not exceeding 10 l. nor leſs than 40's. and thereupon 
the ſaid A. I. prayeth the judgment of me the ſaid juſtice in 
that behalf, and that he the ſard A. I. may have one motety 


2 of the ſaid forfeiture, according to the form of the flatute in 
0 ſuch caſe made; and that the ſaid A. O. may be ſummoned 


to anſwer the premiſſes before me the ſaid juſtice. 
| Summons thereupen, 
| Weſtmorland. } To the conſtable 3 


HE RE AS à complaint and information hath been 

exhibited before me J. P. eſquire, one of his majeſly's 
juſtice® of the peace for the ſaid county, by A. I. yeoman, that 
A. O. late of in the county aforeſaid, baker, on the 
—— day of in the — year of the reign of —— did 
Put into and uſe, in the making of bread to be ſold, a prepara- 
tion or mixture in which allum was an ingredient, contrary to 
ine form of the flatutèe in ſuch caſe made and provided: Theſe 
are therefore to require you forthwith to ſummon the ſaid A. O. 
79 appear before me at -n the day 0 at the hour 
of in the forenoon of the ſame day, then and there to an- 
wer to the ſaid information: And be you then there, to cer- 
1% what you ſhall have done in the premifſes. Herein fail 
you net. Given under my hand and ſeal, the ———— day of 
iu he j ear aforeſaid, | 


3 If 
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Bread. 


If the party ſhall not appear on ſuch ſummons, or offer 
ſome reaſonable excuſe for his default; then on oath made 


of the offence by one witneſs, ſuch. juſtice ſhall iſſue his 


warrant (mutatis mutandis) to apprebend the offender, and 
bring him before the ſaid juſtice, to anſwer to the ſaid infor- 
mation. 


On the party's appearance; or i he do not appear, then 


on proof of the ſummons being given to him or left at his 


uſual place of abode ; or if he cannot be apprehended by 


warrant as aforeſaid; the juſtice may proceed to hear and 


determine the offence. 


The form of the conviction, by the words of the 
ſtatute, ſhall be as follows. 


Weſtmorland, E it remembred, that on this —— day 


to wit. of ——— ii the ——— year of the reign 
of A. O. is convicted before me J. P. eſquire, one of 
his majeſly's juſtices of the peace for the ſaid county, for put- 
ting into and uſing in the making of bread to be ſold, a pre- 
paration or mixture in which allum was an ingredient : And 


1 do adjudge him to pay and forfeit for the ſame, the ſum of 


five pounds, Given under my hand and ſeal the day and year 


aforeſaid. 


Warrant of diſtreſs, on non-payment of the penalty 
within 24 hours after the conviction. 


Weſtmorland. 3 To the conſtable of ——_—_ 


F Oraſmuch as A. O. late of — in the county aforeſaid, 
baker, was on the day of duly convicted, 
before me J. P. eſquire, one of his majeſly's juſtices of the peace 


for the ſaid county, by the oath of A. W. a credible witneſs, 
for that he the ſaid A. O. on the 


any of ard 
put into and uſe, in the making of bread to be fold, a prepa- 
ration or mixture in which allum was an ingredient, againſt 


the form of the /latute in ſuch caſe made and provided; by rea- 


fon whereof, I did adjudge and have adjudged him to pay 
and forfeit for the ſaid offence the ſum of 5 l. to be difiributed 


as is herein after mentioned: And whereas it appears to me, 
that the ſaid ſum, or any part thereof, is not yet paid: I as 
therefare hereby authorize and require you forthwith 1s make 


diſtreſs of the goods and chattels of him the ſaid A. O. and 


if within the ſpace of froe days next after ſuch diſtreſs by you 


taten, 
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Bread. | 
r | taken, the ſaid fam of 5 I. all let be paid, that then yo * | | Il 
2 do-cauſe the \fard goods by you ſerzed to be appraiſed and ſold 3 | '1 
z ; rendring the overplus to hin the ſuid A. O. after dedufting 19 i 
4 £1 the ſaid ſum of 51. and alſo the cofts-and charges of the pro- 1 
. Falion for therſaid offence,” and of the ſaid diſtreſs and ſale; [| | 
1 which cofls and charges 1 do hereby aſcertain at the ſum of 30 5. | =! 
1 1 And out of the ſaid ſum of 5; l. fo forfeited as aforeſaid, you Ts [ 
8 q are to pay one moiety to A. I. yeoman, who informed me of the. 18 
7 E faid offence, and proſecuted to convietion him the ſaid A. Q. — 
1 3 before me for the ſame; and the other moiety you are to apply , 1 
x 2 fon the better carrying the act of parliament for the due making,” 45 
7 of bread and for the other purpoſes therein mentioned into eres 1 
. | cution, according as I fhall hereafter give you directions And. 1 
F ſufficient diſtreſs cannot be had or found whereupon 40 levy: 1 
the ſaid ſum of 5 1. as aforeſaid, you are hereby required ta 1 
. certify the ſame to me together with the return of this precept. N 
. Herein fail you not. Given under my hand and Jeal, the 5 
7 — day of ——— in the — year of the reign . . 
Return of the want of diftreſs, indorſed upon the i 
7 eg M$) A BS” arent = 1 
0 5 e's | | f 1 
Weſtmorland. | A. C. conflable of —— in the ſaid county, 1 
do hereby certify J. P. eſquire, one of his 1 
magefly's juſtices of the peace for the ſaid county, that by vir- 1 


8 


tue of this warrant, I have made diligent ſearch for the goods. 


and chattels of the within mentioned A. O. and that I can find 1 
m9 ſufficient goods and chattels of him the ſaid A. O. wherem 1 
10 levy the within mentioned ſum of 5 l. Mitneſs my hand, - 
1; —— day of in the year . 1 
| | | AS 4 
Sworn before me the ſaid juſtice, f 'H 
the day and year aforeſaid: = | 
| 45 J. . 6 
WS | 19 
Commitment for want of diſtreſs. 1 
1 
To the conſtable of in the ſaid if 1 
Weſtmorland. 7 county, and to the keeper of the com- Wo 
| mon gaol at in the ſaid county. 1 
2 Oraſmuch as A. O. late of —— in the county aforeſaid, 7 
baker, wwas on the day of —— duly convicted before 4% 
we J. P. efquire, one of his majeſly's juſtices of the peace for 1 
the ſaid county, by the oath of A. W. a credible witneſs, for 2 
5 that he the ſaid A. O. on the day of — did put into | 1 
1 and uſe in the making of bread to be ſold, a paparation er mix 4 


4. Fur? 


ee Le M ˙¹ꝛ-a•r. W- 


Dread... 
ture in which allum was an ingredient, againſl the 
of the flatute in that caſe made and provided; by reaſon ee 


of I did adjudge him to pay and forfeit for the ſaid offence 


day of =—— in 


the ſum. of 5 l. And whereas on toe, 
the year af 955 ſaid, 7 

— to levy the ſaid ſum of 5 1. by dr iflreſs of the goods and 
chattels of him the ſaid A. O. And whereas it appears to 
nes as well upon the oath of the ſaid conſtable of —— as otber- 
wiſe, that he the, ſaid conſtable of = hath uſed his beſt en- 
deavours to levy the ſaid ſum on the goods and chattels of the 
faid A. O. as aforeſaid, but that no ſufficient di Hirſt can 
be found whereon lo levy the fame : Therefore I do hereby com- 
mand you the ſaid conſtable of him the ſaid A. O. to 
apprehend and fafely convey to the ſaid common gaol, and 


him to deliver to the keeper. thereof | aforeſaid, together with 
this precept : And I do hereby command you the ſaid keeper of 


the gaol aforeſaid, to. receive into your cuſtody in the ſaid 
gaol him the ſaid A. O. and him there ſafely to keep for 
the ſpace of one kalendar month from the time of this commit- 
ment ; unleſs the ſaid ſum of 51. and alſo the cofls and 
charges of the proſecution which I have aſcertained at the ſum 
of ſhall be ſooner paid. Given under my hand and a 
the day of in the year 8 


B. The like proceſs as above may be * N55 
deficient in weight; beginning the informa- 
tion, which is the groundwork of the whole, 
— 9 


| ij HAT A. O. late in the county aforeſaid, 
baker, on the day of in the 
the reign of did expoſe to ſale one loaf of houſhold bread 


importing to be a two-penny loaf, deficient in weight. one 


ounce, according to the is ze then and there ſet for the ſaid 


bread : 


And ſo in other like cafes. 


Breaking gaol. See Priſon breaking. ; 
Breaking open doors. See Arreft. 
_ . Brewers. See Excile. 


Eribery. 


did iſſue my warrant to the conſlable of 


year of 


$5 
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B RIB ERV in a ſtrict ſenſe is taken for a great miſ- 

priſion of one in a judicial place, taking any thing 
whatſoever, except meat and drink of ſmall value, of any 
one who has to do before him any way, for doing his 
office, or by colour of his office, but of the king only ; 
and is puniſhable at the common law by fine and impri- 
ſonment,-. I. Maw. c<. 07% :;. ðͤ 2 


Bridges. 
| OTE; This title treateth only of county bridges : 
N Thoſe which are under the cognizance of the ſur- 
veyor of the highways, as being repaired by the ſeveral 
pariſhes or diſtricts, are treated of under the title Yighs 

1. Who ſhall repair: 

II. Power of the leet to inquire thereof. 

III. Power of the juſtices in ſeſſions. 

IV. Concerning the 300 foot at the end of bridges. 

V. Indiftment of bridges. | 
VI. Charges of repairing. 

VII. Surveyors of the work. . 
VIII. Manner of repairing. a 
IX. Purchaſing lands adjoining. © © = 

A. Contracting for a term of years. 


J. Who ſhall repair. 


1. By the great charter, 9 H. 3. c. 15. No town nor 
freeman ſhall be diſtrained to make bridges nor banks, but ſuch 
as of old time and of right have been accuſtomed, 

2. And none can be compelled to make new bridges, 
where never any were before, but by act of parliament. 
2 Inst. 701. N | | 

N 3. By 
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Bridges. 
3. By the common law, ſome perſons (ſpiritual or 
temporal, corporate or not corporate) are bound to repair 


bridges by reaſon of the lenure of their lands or tenements z 
and ſome by reaſon of preſcription only : 


By tenure, by reafon that they and thoſe whoſe eſtate. 


they have in the lands or tenements, are bound i in reſpect 
thereof to repair the ſame. 2 Inſt. 700. 
By reaſon of preſeription only; but herein there is a di- 


verſity between bodies politick or corporate, ſpiritual or 
temporal, and natural perſons: for the bodies politick or 
corporate, ſpiritual or temporal, may be bound by uſage 


and preſcription only, . becauſe they are local and have a 
ſucceſſion perpetual ; but a natural perſon cannot be bound 
by act of his unceſtor;- without a lien, or binding, and 
aſſets. 2 Inſt. 700. 


And if a Ht make a bridge f for the common good of 


all the ſubjects, | he is not bound to repair it; for no par- 
ticulat man is bound to reparation of bridges by the com- 
mon law, but by tenure or preſcription. 2 Loft. gar. ' #" 

4. And if none are bounden by tenure or preſcription at 


common law, then'the whole county or franchiſe ſhall re- 


pair it. 2 It. 701. 


Concerning which, it is enacted by e. . . 


as follows : Whereas in many places, it cannot be known and 
proved, what hundred, town, Par iſb, perſon,” or body politick 
ought to repair pres broken in the highways; in every ſuch 
caſe, the ſaid bridges, if they be without a city or town corpo- 
rate, ſhall be made by the inhabitants of the county ; if within 
a city or town corporate, then by the inhabitants" of ſuch city or 


town corporate if part be in one ſhire, city or town corporate, 


and part in another, or part within the limits of a city or town 
corporate, and part without, the inhabitants of the ſhire, cities, 


or towns corporate, ſhall ey uch part as lies within their 


limits. ſ. 3. 


Bridges broken in the PER WIN This extendeth only to 
common bridees in the King's highways, and not to pri- 
vate bridges to mills, or the like; the remedy in which 
caſe is not by indictment, but by action. 2 IAH. 701. 


Within a city or town corporate] It hath been queſtioned, 


whether a borough which hath no bridge within its own 


limits, be not liable to contribute to the e of a county 


bridge. x Haw. 225. 
5. A tenant at will of an houſe, which adjoins to 2 


common bridge, is bound to repair the houſe, ſo that 


the publick be not prejudiced by the want of repair, 
although he be not bound to repair as to his landlord. 
L. Raym. 850, 
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6. The freehold of bridges is in him that hath the free- 
hold of the ſoil ; but the free paſſage is for all the king's 
liege people. 2 Inſt. 705. a 95 OA BRAY 4 


* 


II Power ef the Jeet to inquire thereof 


Decays of bridges are preſentable in the leet, or torn, 


II. Power of the juſtices in ſeſſions. 
The juſtices, or four of them at the leaſt (1 QQ. ſpall have 


power to inquire, hear and determine in the general ſeſſions, 
of all manner Z annoyances of bridges broken in the highways, 

» 9 * d 4 ; 
10 the damage of the king's liege people, and to, make ſuch pro- 


ceſs and pains upon every preſentment, againſt ſuch as ought 1 


he charged to make or amend them, as the king's bench uſually 
doth, or as it ſhall ſeem by thar diſcretions to be neceſſary and 
convenient, for the ſpeedy amendment of ſuch bridges. 22 Hf. 8. 
c. 2 

Four of them at the leaſt] If the bridge be within a fran- 
chiſe, which hath not four juſtices, and a ſeſſions of its 
own, the juſtices of the county ſhall inquire : but if the 
franchiſe be a county of itſelf, and hath not four juſtices 
( 1 2.) it is not within this ſtatute, but is left to the re- 
medy which it had at common law. 2 In. 702. 


And to make proceſs] Where the bridge is in one ſhire, 
and the perſons or lands which ought to be charged are 
in another ſhire ; or where the bridge is within a city or 
town corporate, and the perſons or lands that ought to be 
charged are out of the ſaid city; the juſtices of ſuch ſhire, 
city, or town corporate, ſhall have power to hear and de- 
termine ſuch annoyances, being within the limits of their 
commiſfion : and if the annoyance be preſented, then to 
make proceſs into every ſhire of the realm, againſt ſuch 


as ought to repair the ſame, and to do further in every 
behalf as they might do, if the perſons or lands chargeable 


were in the ſame ſhire, city, or town corporate where the 
annoyance is. 22 H. 8. c. 5. / 5. | "00 


As the King's bench uſually dotb] The preſentment at com- 


mon law, might be before the king's bench, or a the aſ- 
ſizes. 2 It. 701. NCA, OF. | 


IF. Con- 
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Bridges. 


IW. Concerning the 300 foot at the ends of bridges. 
Such part and portion of the highways, as well within 
franchiſes as without, as lie next adjoining to any ends of 
any bridges, diſtant from any of the ſaid ends by the ſpace 
of 300 foot, ſhall be made, repaired, and amended as of- 
ten as need ſhall require; and the juſtices vr four of 
them (x ©.) ſhall have power to inquire, hear and de- 
termine, in the general ſeſſions, all manner of annoyances 
* and in ſuch highways, ſo being and lying next adjoin- 
ing to any ends of bridges, diſtant from any one of the 
ends of ſuch bridges 300 foot, and to do in every thing 
concerning the making, repairing, and amending of ſuch 
highways, in as ample manner as they may do for the ma- 
king, repairing, and "SE" of bridges. . 8. 


c. 5. J. 9. 


V. Indiftment of Wide 


"x: * money fhall be applied io the repair of bridges, het 
preſentment be made by the grand jury at the aſſizes or ſeſſions, 
of their mſuffictency, inconveniency, or want of NOS. 
110 {- 13. 

2. An indictment for not repairing a bridge, ought to 
ſhew what ſort of a bridge it is, whether for carts and car- 
n or for horſes, or for footmen only. L. Raym. 1175. 

If a man be indicted for that by reaſon of the tenure 
of certain lands he is bound to repair a bridge, it mult be 
alledged where thoſe lands lie. 2 H. H. 181. 

4. Any particular-inhabitant of a county, or tenant of 
land charged to the repairs of a bridge, may be made de- 
fendant to an indictment for not repairing it, and be liable 
to pay the whole fine aſſeſſed by the court, for the default 
of repairs, and ſhall be put to his remedy at law for a con- 
tribution from thoſe, who are bound to bear a proportion- 
able ſhare in the charge; for the neceſſity of the caſe re- 
quires the greateſt expedition in Sales of this natute. 
„ 

5. It hath been reſolved, chat it is not ent for the 
defendants to an indictment for not repairing a bridge, to 
excuſe themſelves, by ſhewing either that they are not 
bound to repair the whole, or any part of the bridge, with- 
out ſhewing what other perſon is bound to repair the ſame 
and 1t 1s ſaid, that in ſuch caſe the whole charge ſhall be 
laid upon ſuch defendants, by reaſon of their ill plea, 
1 Haw, 221. Lala 
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Bridges. 


6. It ſeemeth, that no inhabitant of a county ought to 


de a juror, for the trial of an iſſue, whether the county 


be bound to ſuch repairs or not; and therefore the Jury 
muſt come from ſome adjacent county. 1 Haw. 222. 

And it ſeemeth that the fame objection may lie as to 
the juſtices, where they are (as it may. probably happen) 
all intereſted, In which caſe it ſeemeth that the trial ſhall 
be in the next county. For where an impartial trial 
cannot be had in the proper county, it ſhall be tried as 
near to the ſame as may be. As in the caſe of the king 
and the inhahitants of the county of the city of Norwich, 
concerning a county bridge, the trial was in Suffolk, 
Burrow. Mansfield. $59, 860. 


But by a ſpecial ſtatute, an inhabitant. of the county, 


in ſuch caſe, may be a witneſs. 1 An. ft. 1. c. 18. 

7. No fine, iſſue, penalty, or forfeiture, upon any preſent- 
ment or indifiment for not repairing bridges, or the highways 
at the ends of bridges, ſhall be returned into the exchequer, but 
ſhall be paid to the treaſurer, to be applied towards the ſaid 
repairs, and not otherwiſe. 1 Ann. ſt. x. c. 18. ſ. 4. 

8. And no preſentment or indictment for not repairing 
bridges, or highways at the ends of bridges, ſhall be removed 
by 3 out of the county into another court, 1 An. ſt. 1. 
c. 18 

But a 1 lies to remove an order made by the j ju- 


ſtices, concerning the repair of a bridge, purſuant to a2 


private act of parliament ; and the juſtices ought to re- 


turn the private act upon which their order is founded. 


Dalt. 504. 


E. 4G. 2. K. and the inhahitants of Handſworth. Upon. 


motion to quaſh a certiorari to remove an indictment againſt 


the defendants at ſeſſions, for not repairing a bridge; it was 
inſiſted, that by the x An. c. 18. the certiorari is taken 


away. To which it was anſwered, and reſolved by the 


court, that this act extended only to bridges where the 
county is charged to repair; ard that where a private per- 
ſon or pariſh is charged, and the right will come in que- 
ſtion, the act of the 5 C 6 W. c. 11. had allowed the. 


granting a certiorari. And therefore ay refuſed to quaſh. 
Str. god. 5 
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VI. C barges of repairing. 


By the 12G. «xt 20. The charges of repairing and 


amending bridges, and highways at the ends of bridges, 
{hall be paid out of the general county rate. / 1. 
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VII. Surogers of the work, 


Y The four juſtices, in ſeflions ; as aforeſaid. may appoint 
two ſurveyors, With ſalaries, to ſee the bridges amended, 


22 H. 8. c. 5. / 4. 
bo this buſineſs, of ſurveying the 5 for the more 


convenience, is ; uſually annexed by the juſtices to the office 


of the high conſtables ; for which * have by this clauſe 
power to allow them ſalaries. 


VIII. Manner of repairing. 


1. It ſeemeth to be clear, that thoſe who are bound te 
Tepair bridges, muſt make them of ſuch height and ftrength, 


as ſhall be anſwerable to the courſe of the water, whether 


it continue in the old channel, or make a new one, 1 
Haw. 221. 

2. And perſons are not treſpaſſers, for entering on any 
_ adjoining lands for repairing bridges, or laying thereon the 
requiſite materials. 1 Haw. 221. 


IX. Purchofing lands adfoining. 


The juſtices at their ſeſſions may purchaſe any parcel 
of land, adjoining or near to any county bridge, for the 
more Commotious enlarging, or convenient rebuilding the 
ſame, not exceeding one acre, to be paid for by the trea- 
ſurer out of the county rates, by order under the hands 


and ſeals of the ſaid juſtices in their ſaid ſeſſions; which 
lands fo purchaſed, ſhall be conveyed to ſuch perſon or 
perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in 


truſt, for enlarging or rebuilding the ſaid GD). 14 G. 2. 
C. 33. 


X. Contracting for a term of years. 
: 2. c.'29- [4 When any publick 


bridges, ramparts, banks, or cops, are to be repaired at 
the expence of the county, the juſtices at their general or 


quarter ſeſſions, after preſentment made by the grand 
jury of their want of reparation, may contract with any 
. perſon for rebuilding, repairing, and amending the ſame, 
for any term not exceeding ſeven years, at a Certain an- 
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In order to which they ſhall give publick notice of their 
intention of contracting with any perſon, for rebuilding, 
repairing, and amending the fame. © _ 

And ſuch contracts ſhall be made at the moſt reaſonable 
price which ſhall be propoſed by the contractors; who 
ſhall give ſufficient ſecurity for the due performance there- 
of, to the clerk of the peace. | 


Ang all contracts when agreed to, and all orders rela- 


ting thereto, ſhall, be entered in a book to be kept by the 
clerk of the peace for that purpoſe ;; who, Fall Kern the 
ſame amongſt the records, of the county, to be inſpec 

by any of the juſtices at all ;{Faſopahl times, and, by any 
perſon, employed by any pariſh or place contributing to 
the ſame without fee. 8 


8 
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Indictment for a bridge out of repair. 
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NV the oatbs e, good and lawful, men of tbe county 
. aforeſaid, then and there ſtwarn and charged ta inguire 


for our ſaid lord the king, and. the, body of the caunty, afor eſaid, 


it is preſented, that à certain common bridge, over, the river 
— commonly called -——— bridge, hing and being in the 
pariſh of i the. county aforgſaid, in the king's comman 
highway there, leading from the market. town of ——— 0 the 
market town ,in the. ſaid. cauniy, altogether and from 
the time whereof the memory of man is nat to the, contrary, being 
a common king's highway, for. all the lieges and ſubjects of our 
ſaid lord the king and of his anceſtors, with their, horſes, carts, 
and carriages to go, paſs, ride, and travel at their pleaſure, 
on the ——— day of ——— in the —— — ear, of the reign 
of ——— was, and yet is in great decay, broken, and ruinous, 
ſo that the lieges and ſubjects of our. ſaid lord the king, upon 
and over the ſaid bridge with their horſes, carts, and carriages 
could not and cannot go, paſs, ride, and travel, without great 
danger, ta the grievous, damage and nuſance of all the lieges and 
ſubjects of our ſaid lord the king, upon and over the ſame bridge 
going, paſſing, riding, and travelling, and againſt the peace of 
our ſaid lord the king, his crown and dignity. 

And that A. O. late of ——— in the ſaid county, gentle- 


man, by reaſon of his tenure of certain lands lying in the pariſh 


7 ——— afareſaid, and elſewhere in the ſaid county, ought to 


make, repair,, and amend the ſaid common bridge, as often as 
and when it ſhall he neceſſary. 


[Or, And that the inhabitants of the county aferefaid, the 
ceminon bridge aforeſaid (ſe as aforeſaid being in decay, ought 
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The puniſhment. 2. And by the ſtatute of 25 H. 8. c. 6. "IO | com- 


Principal and 
neceſſary. 


Infants. 


Navy, 


Pardon. 


Buggery. 
to repair and amend, OO wa * often as it ſhall be ne- 
cefſary. ] 7 


Buggery. 


UGGE R (from the Italian duparone, a bug- 
gerer, this vice _— ſaid to have been brought 


into England out of Italy by the Lombards) is a deteſtable 


and abominable fin, amongſt chriſtians not to be named, 
committed by carnal knowledge, againſt the ordinance 
of the creator, and order of nature, by mankind with 


mankind, or with brute beaſt, or by womankind with 
brute beaſt. 3 Inſt. 58. 


mitted with mankind or beaſt is made felony without be- 
nefit of clergy. And the juſtices of the peace may hear 
and determine the ſame, as in caſes of other felonies. 

3. Which ſaid ſtatute making it felony generally, there 
may be acceſſaries both before and after. But thoſe that 
are preſent, aiding and abetting, are all principals. And 
altho' none of the principals are admitted to their clergy, 
yet acceſſaries before and after are not excluded from 
clergy. 1 H. H. 670. 

4. If the party buggered be within the age of diſcretion 
(which is generally reckoned the age of 14), it is no fe- 
lony in him, but in the agent only, But if buggery be 


committed upon a man of the age of diſcretion, it is fe- 


lony in them both. 3 [n/ff. 59. 1 H. H. 670, 

5. By the articles of the navy (22 G. 2. c. 33.) if any 
perſon in the fleet ſhall commit the unnatural and deteſ- 
table ſin of buggery or ſodomy, with man or beaſt; he 
ſhall be puniſhed with death by the ſentence of a court 
martial, 


6. This crime is excepted out of the act of genera. 


Pardon of the 20 C. 2. c. 52. 


Wurglary. 
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Burglary. 


Offences againſt the houſe of another, which 
fall ſhort of burglary, | belong to title Lur⸗ 
ceny, under the head Larceny from the 

_ 1 * 

I. What is burglary. þ 


IT. Reward for convicting a burglar. 


4 * What is burglary. 


1. HE word burglar ſeemeth to have been brought pen 
| unto us out of Germany by the Saxons, .and to be burglary. 


derived of the German burg, a houſe, and larron, a thief, 
probably from the Lann. hire, ar, 5. | 
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2. Burglary is a felony at common law, in breaking and Definition of 
entering the manſion houſe of another, in the night, with intent durglary. 


intent be executed or not. Hale's Pl. 79. 

 — breaking] Every entrance into the houſe by a treſpaſ- 
ſer, is not a breaking in this caſe ; but there muſt be an 
actual breaking. As if the door of a manſion houſe ſtand 
open, and the thief enter, this is no breaking. So it is 
if the window of the houſe be open, and a thief with a 
hook or other engine draweth out ſome of the goods of 
the owner, this is no burglary, becauſe there is no actual 
breaking of the houſe, But if the thief breaketh the 
glaſs of the window, and with a hook or other engine 
draweth out ſome of the goods of the owner, this is bur- 
glary, for there was an actual breaking of the houle-: 

And Lord Hale ſays, theſe acts amount to an actual 
breaking; opening the caſement or breaking the glaſs 
window, picking open the lock of a door, or putting 
back the lock, or the leat of a window, or unlatching the 
door that is only latched. 1 H. H. 552. 

At a meeting of the judges upon a ſpecial verdict, in 
January 1690, they were divided upon the queſtion, whe- 
ther breaking open the door of a cupboard let into the 
wall of the houſe was burglary or no. Concerning which, 
Sir Michael Fofter ſays, with regard to cupboards, prefles, 
lockers, and other fixtures of the like kind; it ſeemeth, 


to commit ſome felony within the ame, whether the felanious 


that, in favour of life, a diſtinction ought to be made 
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The puniſhment, 


Principal and 
neceſſary. 


Infants. 


Navy. 


Pardon. 


Buggery. 
to repair and amend, a and fo often as it ſhall be ne- 
ceſſary. . „ | : 


UGGERY (from the [tahan bugarone, a bug- 
gerer, this vice being ſaid to have been brought 
into England out of Htaly by the Lombards) is a deteſtable 
and abominable fin, amongſt chriſtians not to be named, 
committed by carnal knowledge, againſt the ordinance 
of the creator, and order of nature, by mankind with 
mankind, or with brute beaſt, or by womankind with 
brute beaſt. 3 Inſt. 58. 

2. And by the ſtatute of 25 H. 8. c. 6. Bugge ry com- 
mitted with mankind or beaſt is made felony without be- 
nefit of clergy. And the juſtices of the peace may hear 
and determine the ſame, as in caſes of other felonies. 

3- Which ſaid ſtatute making it felony generally, there 
may be acceſſaries both before and after. But thoſe that 
are preſent, aiding and abetting, are all principals. ' And 
altho' none of the principals are admitted to their clergy, 


yet acceſſaries before and after are not excluded from 


clergy. 1 H. H. 670. 

4. If the party buggered be within the age of diſcretion 
(which is generally reckoned the age of 14), it is no fe- 
lony in him, but in the agent only, But if buggery be 


committed upon a man of the age of diſcretion, it is fe- 


lony in them both. 3 [n/ff. 59. 1 H. H. 670. 
5. By the articles of the navy (22 G. 2. c. 33.) if any 
perſon in the fleet ſhall commit the unnatural and deteſ- 


table ſin of buggery or ſodomy, with man or beaſt; he 


ſhall be puniſhed with death by the ſentence of a court 
martial. 


6. This crime is 8 out of the act of genera. 


pardon of the 20 G. 2. c. 52. 


Burglary. 


£3? 


— dh : 
—_—_———— —— ˖—— 
r 


* 


q *K » 2 5 „ : 
. 2 WS AGE % pr” 
4 e IE | 
. y a 
I F % ; 8 2% 4 * P * 9 > ; 7 * * ; 


Offences againſt the houſe of another, which 
fall ſhort of burglary, belong to title Lar⸗ 
ceny, under the head Larceny from the 
houſe, = e N 


1 What 1 Burglary. e 5 F 
I. Reward for convicting a burglar. 
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1. THE word burglar ſeemeth to have been brought penvation of 
8 unto us out of Germany by the Saxons, and to be burglary. 
; derived of the German burg, a houſe, and larron, a thief, 
probably from the Latin, /arro, /atrouis, | 
; 2. Burglary is a felony at common law, in breaking and Definition of 
entering the manſim houſe of another, in the night, with intent **"8\a"Ys 
5 to commit ſome felony within the ſame, whether the felanious 
5 = intent be executed or not. Hale's Pl. 79. 
1 A Breating] Every entrance into the houſe by a treſpaſ- 
75 5 ſer, is not a breaking in this caſe; but there muſt be an 
Y actual breaking. As if the door of a manſion houſe ſtand 
5 open, and the thief enter, this is no breaking. So it is 
a 1 if the window of the houſe be open, and a thief with a 
. A hook or other engine draweth out ſome of the goods of 
3 the owner, this is no burglary, becauſe there is no actual 
breaking of the houſe. But if the thief breaketh the 
7 glaſs of the window, and with a hook or. other engine 
ay . draweth out ſome of the goods of the owner, this is dur- 
: glary, for there was an actual breaking of the houle.: 
" 5 And Lord Hale ſays, theſe acts amount to an actual 
b breaking; opening the caſement or breaking the glaſs 
window, picking open the lock of a door, or putting 
5 back the lock, or the leaf of a window, or unlatching the 
: door that is only latched. 1 H. H. 552. 
3 At a meeting of the judges upon a ſpecial verdict, in 
January 1690, they were divided upon the queſtion, whe- 
ther breaking open the door of a cupboard let into the 
wall of the houſe was burglary or no. Concerning which, 
Sir Michael Fofter ſays, with regard to cupboards, preſſes, 
lockers, and other fixtures of the like kind; it ſeemeth, 
5 that, in favour of life, a diſtinction ought to be made 
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freehold. 


tention of the owner,. under whoſe bounty the executor 


went to bed. 


Wurglary. 


between caſes relative to mere property, and ſuch wherein 


life is concerned. In queſtions between the heir or deviſee 


and the executor, thoſe. fixtures may with propriety 
enough be conſidered as annexed to, and parts of the 
The law will preſume, that it was the in- 


claimeth, that they ſhould be ſo confidered ; to the end 


that the houſe might remain to thoſe,. who by operation 


of law, or by his bequeſt, ſhould become intitled to it, 
in the ſame plight he put it or ſhould leave it, intire and 
undefaced. But in capital caſcs, it ſeemeth, that ſuch 
fixtures, which merely ſupply the place of cheſts and. 
other ordinary utenſils of bouthold, ſhould be confidered: 
in no other light than as mere moveables, partaking of 
the nature of thoſe utenſils, and adapted to the ſame uſe, 
TERSS9.:-:.- -: | 

M. 8 G. K. and Gray. One of the ſervants in the houſe 
opened his lady's chamber door (which was faſtened with 
a braſs bolt) with deſign to commit a rape ; and it was. 


ruled to be burglary, and the defendant was convicted: 


and tranſported, Str. 481. 

By the ſtatute of the 12 An. c. 7. If any perfon ſhall 
enter into the manſion houſe of another, by day or by 
night, without breaking the ſame,. with an intent to com- 
mit felony, or being in ſuch houfe ſhall commit any fe- 
lony, and fhall in the night time break the ſaid houſe to 
get out, he ſhall be guilty of burglary, and ouſted of the 


benefit of clergy, in the ſame manner as if he had broken. 
and entered the houſe in the night time, with intent to 


commit felony. . | | 
M. 4 G. 2. Joſhua Cornwal's caſe, He was indicted. 


with another perſon for burglary. And upon the evidence 


it appeared, that he was a ſervant in the houſe, where the 
robbery was. committed, and in the night time opened the 


ſtreet door, and let in the other priſoner, and ſhewed him 


the ſide-board,, from whence the other priſoner took the 


plate: then the defendant opened the door and let him. 


out ; but the defendant did not go out with him, but 
Upon the trial it was doubted, whether 
this was burglary in the ſervant, he not going out with the 
other.. But afterwards at a meeting of all the judges at 
Serjeants-inn, they were all of opinion that it was bur- 


_ glary in both, and not to be diſtinguiſhed from the caſe 


where one watches at the ſtreet end, whilſt another goes 
in and commits the burglary, which hath often been ruled 


to be burglary in both: and upon report of this opinion 
the defendant was executed. Str. 881. | 


2 | And 


Nr 
. 


MBE, 


4 * Ar 
| 


ET gs ; c . P.. CR EEE Ind ĩᷣ ß ccc a ö 
/ / o 2 — et Wd Cn CFCs a Vi cy; N 4g „ OOO ORR Cy EY Nas = f fa TIED FORD Ard oo rar AY a Ye 7 Er EIU 
es WE da „„ FEA * A / Lou 8 e 2 ä W ” XV as - * . _ 8 FFT N r 
c d LT: ce e 3 „3535; FFF) ĩꝙ/d0d 0 ĩᷣ / . 6 EAR 
EIS a DE IEEE bb F R n JjJJCöC ʃ“-ß.... VTV ð Ee Es ans an eg es Br DARTS 
8 n cr ii 4 = . 5 rr a A r . Nee 8 e ED "AS 1 44 7 e n 2 
KI TY OS ß PR EN My I'S 1 PP Ee OE I ae ad WOT Tn Ss a Pr iagr EE 7 Le el FOE ACNE 0 OOO ge. 27 IDE DOA 8 . N L 7 


Burglarp. 


And entring] It is deemed an entry, when the thief 


breaketh the houſe, and his body, or any part thereof, as 
his foot, or his arm, is within any part of the houſe; or 
when he putteth a gun into a window which he hath 


broken, or into a hole of the houſe which he hath made 


of intent to murder or kill; this is an entry and breaking 


of the houſe : but if he doth barely break the houſe, 


without any ſuch entry at all, this is no burglary, 3 


Inſt. 64. | 

In the caſe of George Gibbons, at the Old Pail in June 
1752 ; Gibbons was indicted for burglary in the dwelling 
houſe of John Allen. It appeared in evidence, that the 
priſoner in the night time cut a hole in the window ſhutters 
of the proſecutor's ſhop, which was part of his dwelling 
houſe ; and putting his hand thro' the hole, took out 
watches and other things, which hung in the ſhop within 
his reach: but no entry was proved, otherwiſe than b 
putting his hand thro' the hole, This was held to be bur- 
glary, and the priſoner was convicted. Fe. 107, 8. 

If divers come in the night to do a burglary, and one of 
them break and enter, the reſt of them ſtanding to watch, 
at a diſtance, this is burglary in all. 3 Inſt. 64. 


The manſion houſe] This includes alſo churches, and the 


walls or gates of a walled town. 1 Haw. 103. 


Mr. Hawkins ſays, all out-buildings, as barns, ſtables, 
dairy houſes, adjoining to a houſe, are looked upon as 
part thereof; and conſequently burglary may be committed 
in them : but if they be removed at any diſtance from 


the houſe, it ſeems that it hath not been uſual of late to 


proceed againſt offences therein as burglaries. 1 Haw. 
104. 5 . | 

And lord Hale ſays. more explicitly, the manſion houſe 
doth not only include the dwelling houſe, but alſo the 
outhouſes that are parcel thereof, as barn, ſtable, cow- 
houſe, dairy-houſe, if they are parcel of the meſſuage, 
tho' they are not under the ſame roof, or joining conti- 


guous to it; and fo, he ſays, it was agreed by all the 


judges : but if they be no parce] of the meſſuage, as if a 
man take a leaſe of a dwelling houſe from one, and of a 
barn from another; or if it be far remote from the dwel- 
ling houſe, and not ſo near to it as to be reaſonably 
eſteemed parcel thereof, as if it ſtand a bow-ſhot off 
from the houſe, and not within or near the curtilage of 


the chief houſe, then the breaking it is not burglary, for 


it is not a manſion-houſe, nor any part thereof. 1 H. 


H. 558, 9. 
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7 5 
Bürglary. 

To break and enter a hob, not parcel of the manſion 
houſe, in which the ſhopkeeper never lodges, but only 
works or trades there in the day time, 1s not burglary 
but only larceny ; but if he, or his ſervant. uſually, or 
often lodge in the ſhop at night, it is then a manſion 
houſe, in with burglary may be committed. 1 H. H. 
557» 8. 5 

It is not neceſſary, to make it burglary, that any perſon 
be actually in the houſe, at the very time of the offence 


At Newgate ſeſſions, in January 1750, John Nutbrown, 
and Miles Nutbrown were indicted for burglary in the 
dwelling houſe of one Mr. Fafney at Hackney, and ſtealing 
divers goods. It appearcd by Mr. Fakney's evidence, that 
he held this houſe for a term of years not yet expired, and 
made uſe of it as a country houſe in the ſummer, his 
chief reſidence being in London: That about the latter 
end of the laſt ſummer, he removed with his whole fa- 
mily to his houſe in the city, and brought away a conſi- 
derable part of his goods: That in November laſt, his 
houſe was broke open, and in part rifled ; upon which he 
removed the remainder of his houſhold furniture, except 
a clock, and a few old bedſteads, and ſome lumber of 
very little value ; leaving no bed, or kitchen furniture, or 
any thing elſe for the accommodation of a family. Mr. 
Fakney, being aſk-d, whether at the time he ſo disfur- 
niſhed his houſe, he had any intention of returning to 
reſide there, declared that he had not come to any ſettled 
reſolution whether to return or not ; but was rather in- 
clined totally to quit the houſe, and to let it for the re- 
mainder of his term. The fact the priſoners were charged 
with was ſufficiently proved; and was committed about 
midnight the firſt of January laſt. The court was of 
opinion, that the proſecutor having left his houſe, and 
disfurniſhed it in the manner before mentioned, without 
any ſettled reſolution of returning, but rather inclining 
to the contrary, it could not, under theſe circumſtances, 
be deemed his dwelling houſe, at the time the fact was 
committed; and accordingly directed the jury to acquit 
the priſoners of the burglary, which they did, but found 
them guilty of felony in ſealing the clock and ſome other 
ſmall matters. And they were ordered for tranſportation. 
| And the diſtinction is this: Where the owner 
quitteth the houſe, animo revertendi, it may ſtill be con- 
fidered as his manſion houſe, tho” no perſon be left in it; 
many citizens, and ſome lawyers, do ſo from a principle 
of good huſpandry, in the ſummer, or for a long vaca- 


Burglary, 261 
tion. But there muſt be an intention of returning, other- 


wiſe it will be no burglary. Fo. 76, 77. 


In the night] As long as the day continues, whereby a 
man's countenance may be diſcerned, it is called day; and 
when darkneſs comes, and day light is paſt, ſo as by the 
light of day you cannot diſcern the countenance of a man, 
then it is called night. 3 Iuſt. 63. 

And this doth aggravate the offence ; ſince the night is 
the time wherein man is at reſt, and wherein beaſts run 
about ſeeking their prey. Hence in ancient records, the 
twylight was ſignified, when it was ſaid, inter canem & 
lupum, (between the dog and the wolf); for when the 
night begins, the dog ſleeps, and the wolf ſeeketh his prey. 
3 Jnſt. 63. 

With intent to commit felony] There can be no burglary, 
but where the indictment both expreſly alledges, and the 
verdict alſo finds, an intention to commit ſome felony; 
for if it appear, that the offender meant only to commit 
a treſpaſs, as to beat the party, or the 2985 he is not 
guilty of burglary. 1 Haw. 105. | 

However it ſeems the much better opinion, chat an 
intention to commit a rape or other ſuch crime, which 
is made felony by ſtatute, and was a treſpaſs only at com- 
mon law, will make a man guilty of burglary, as much 
as if ſuch offence was a felony at common law; becauſe 

where ever a ſtatute makes any offence felony, it ine 
ally gives it all the 1 of a felony at common law. 
I Haw. 105. 


Whether the felonious intent be executed or not] Thus they 
are burglars, who break any houſe, or church, in the 
night, although they take nothing away. And herein this 
offence differs from robbery, which requires that fome- 
thing be taken, tho' it is not material of what value. 

Were a man commits burglary, and at the ſame time 
ſteals goods out of the houſe, it is alſo larceny ; and if he 
be acquitted of the burglary, he may notwithſtanding be 
indicted of the larceny ; for they are ſeveral offences, tho? 
committed at the ſame time, And burglary may be, where 
there is no larceny ; and larceny may be, where there 1 is no 
burglary. 2 H. H. 2406. 

3. By the 18 El. c. 7. and 3 W. c. 9. Benefit of clergy Puniſhment, | 
is taken away in caſes of burglary, both from the princi- thereof. 
pal, and the acceſſary before; but in all caſes of burglary, 
acceſſaries after muſt have their clergy. 2 H. H. 3 364. 

1 Haw. 357, 8. 

4. All burglaries and robberies of churches are te Pardon, 

out of the general pardon of the 20 G. 2. c. 52. 


8 : | JI. Rawvard 
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* Burglary. 


II. Rewards for convifling a burglar. 


Indemnity far It may be obſerved, in the firſt place, that it is pro- 

Killing hin. vided by the 24 H. 8. c, 36. that there ſhall be no forfei- 
ture of lands or goods, for killing any perſon that attempts 
to commit burglary, _ 1 8 nee 

But beſides this indulgence to a perſon killing ſuch an 
offender in defence of his houſe, there are ſpecial advan- 
tages and rewards for apprehending and convicting him in 
due courſe of law; which are as follows: | 

Charges ofcon- 2. By the 25 G. 2. c. 36. The charges of proſecuting 
victing himto and convicting a burglar, ſhall be paid by the treaſurer of 
bx reimburſed, S S P Hi 
the county where the burglary was committed, on pro- 
ducing to him the order of the court for that purpoſe, which 
the clerk of aſſize, or of the peace, ſhall make out, for 
the fee of 18. /. 11. 1 8 

And alſo the charges of poor witneſſes appearing on 
their recognizance, by the 27 G. 2. c. 3. on paying 6d, 
for the order: except in Middleſex, where the ſame ſhall - 

be paid by the overſeers of the poor where the perſon was 
apprehended, 

Exemption from 3. Every perſon who ſhall apprehend any one guilty of 
3 1 ap burglary and proſecute him to conviction, ſhall have a 
viding him, Certificate, without fee, under the had of the judge, cer- 
| tifying ſuch conviction, and within what pariſh or place 
the burglary was committed, and alſo that ſuch burglar 
was diſcovered and taken, or diſcovered or taken, by the 
perſon ſo diſcovering or apprehending ; and if any diſpute 
ariſe between ſeveral perſons ſo diſcovering or apprehend- 
ing, the judge ſhall appoint the certificate into ſo many 
ſhares to be divided among the perſons concerned, as to 

him ſhall ſeem juſt and reaſonable. | 

And if any perſon ſhall happen to be ſlain by ſuch bur- 
glar, in endeavouring to apprehend him, the executors or 
adminiſtrators of ſuch perſon ſlain ſhall have the like cer- 
ttficate: | | | 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted ; for which 
he ſhall have 18. and no more: 

And the ſaid certificate may be once aſſigned over; and 
the original proprietor, or the aſſignee of the ſame, ſhall by. 
virtue thereof be diſcharged from all manner of pariſh and 
ward offices, within the pariſh or ward where the felony 
was committed. 10 & 11 V. c. 23. 

In the caſe of the King and Derby/hire, T. 1G. 3. The 
defendant John Derbyſhire was indicted at the ſeſſions for 

refuſing 
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Burglary. 


xefufing to take upon him the office of conflable for the ma- 


nor of Birmingham. The indictment being removed b 
certiorari, the cauſe was tried at Warwick aſſizes, and the 


jury found ſpecially, that the defendant was a fit perſon 


in all reſpects to be nominated and elected to the office, 
unleſs diſcharged or exempt there from by reaſon of a certi- 
ficate he had under this act. It appeared that the uſage at 


Birmingham had been, annually at the, court leet there, for 


the jury to elect two conſtables for the manor of Birming- 


Ham generally, and one conſtable for the hamlet of Deri- 


tend (a diſtin vill within the ſaid manor) particularly: 
that the manor of Birmingham extends into and compre- 
Hends the whole town and pariſh of Birmingham, and aiſo 


the ſaid hamlet of Deritend : that the conſtables ſo elected 


for the ſaid manor of Birmingham generally, have juriſ- 
diction and authority, as conſtables, not enly throughout 
the ſaid town and pariſh of Birmingham, but allo within 
and throughout the ſaid hamlet of Deritend: that the con- 
ſtable of Deritend is elected out of the inhabitants of De- 
ritend only; and the conſtable ſo elected for Deritend par- 
ticularly, and the ſaid conſtables ſo elected for the ſaid 
manor of Birmingham, have ſeverally equal and con- 
current juriſdiction within the faid hamlet of Deriteng. 


The queſtion reſerved for the opinion of the court was, 
whether the ſaid John Derbyſpire, notwithſtanding the cer- 


tificate, is liable to ſerve the ſaid office. Againſt him, it 
was urged, that the diſcharge by the act 1s, from all pariſh 
and ward offices, within the pariſh or ward wherein the 
felony was committed. But the limits of this man's of- 
fice extend beyond the pariſh of Birmingham; therefore 
this is not a pariſh office, And there is no ſuch diviſion 
in this place as a ward; therefore no ward officer. But 
a conſtable is not a pariſh officer at all. It was a common 
law office, before pariſhes exiſted ; and is as ancient as 
towns or leets : and a pariſh is not a commen law diviſion, 
but an eccleſtaſtical one. On the other hand, it was an- 
ſwered, that he is at leaſt a pariſh officer (whatever more 
he may be) ; becauſe his office extends. throughout the 
whole pariſh of Birmingham, And he is an inhabitant of 


the pariſh of Birmingham. Therefore, though he be alſo 


conſtable of the manor, which includes the pariſh ; yet 
he is certainly a pariſh officer, notwithſtanding that greater 
extent of his juriſdiction or power. By the court : the 
only queſtion 1s, whether the conſtable of the manor of 
Birmingbam is a pariſh officer of the pariſh of Birmingham. 
This term pariſh officer doth not include every office exer- 
ciſed in the pariſh ; if it did, it might even take in the 
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office of high ſheriff. of the . A pariſh officer is 
relative to the pariſh, and confined to the pariſh only. A 


conſtable of a pariſh, may be called a pariſh officer; but 


this man hath a much larger juriſdiction than the pariſh 

only; for he hath a juriſdiction... over the whole manor, 

which extends much beyond the pariſh/; and the pariſh is 

only a part of that diſtri, over which it is to be exer- 

ciſed. And the act doth not intend the certificate to be a 

diſcharge from an office, whereof the functions are to be 

exerciſed out of the limits of the pariſh. This man can- 

not be eſteemed a, pariſh officer, either from the origin of 

his office, or from the nature, or from the exerciſe of it. 

Burrow. Mansfield. 1182. 

40 l. for taking 4. And moreover, as a further reward, every perſon 
and convicting. Who ſhall apprehend any perſon guilty of burglary, and 
proſecute him to conviction, ſhall have a certificate under 

the hand of the judge,” without fee, to be made out and 

delivered before the end of the aſſizes, certifying the con- 

- viction, and in what pariſh the burglary was committed, 

and alſo that the burglar was taken by the perſon claiming 

the reward; and if any diſpute ſhall happen to ariſe be- 

tween the perſons claiming, the judge ſhall by the ſaid 

certificate appoint the ſame to be paid amongſt the parties 


claiming the ſame, in ſuch ſhare and proportion as to him 
ſhall ſeem juſt and reaſonable : 


And on tender of ſuch certificate to the ſheriff, and de- 


mand made, he ſhall pay to the perſon ſo intitled, the ſum 
of 40 l. without fee or deduCtion, within one month after 
ſuch tender and demand, on pain of forfeiting double, 
with treble coſts. 5 An. c. 31. 6G. c. 23. J. 10, 

4>1. to the exe- 5, And if any watchman, or any other Bu 0 be killed, 

_———_— in endeavouring to apprehend any ſuch burglar, his exe- 
cutors or adminiſtrators ſhall have a certificate delivered 
under the hand and ſeal of the judge, or of the two next 
Juſtices of the peace, of ſuch perſon being fo killed; 
Which certificate they ſhall, on ſufficient proof before 


them made, give without fee : whereupon, ſuch executor 


or adminiſtrator ſhall be intitled to receive the like ſum of 


40 l. in like manner. 5 An. c. 31. / 2. | 
4-1. anda par- 6. And moreover, if any perfon, being out of 1 
don, for con- ſhall commit any burglary, and afterwards diſcover two 
e *c- or more the like offenders, ſo as two or more be convict- 
and a'fo all other advantages which are given to perſons 
who hall apprehend and convict gs, the like offenders ; 
and ſhall alſo have the king's pardon for all burglaries, 
robberies, and ſelonies (except murder and treaſon) by 


i 


ed; he ſhall have the like reward and allowance of 401. 


„„ 
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7 3 MAES 3 7 [2 


s ham committed before ſuch diſcovery made; which par- 
\ don ſhall be likewiſe a good bar to an appeal. 5 An. c. 
5 A ab ſheriff, on producing the certificates, and Sheriff how to 
receipts for the ſaid rewards, may deduct the ſame on his be repaid. 
accounts; and if he have not money in his hands, he 

ſhall be repaid out of the treaſury, on certificate from the 

clerk of the pipe. 5 An. c. 31. /. 3. 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 

who ſhall forthwith repay the ſame without fee. 3 G. c. 
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Warrant to apprehend a burelar. | 


Weſtmorland. f To the conſtable of 
ORASMU CH as A. I. of ——— 7: the county of 
— yeoman, hath this day made information and rom- 
plaint upon oath, before me J. P. eſquire, one of his majeſty's 
juſtices of the peace for the ſaid county, that yeſterday in the 
night the dwelling houſe of him the ſaid A. I. at ——— afore- 
ſaid in the county aforeſaid, was felomouſly and burglarinuſly 
broken open, and one ſilver tankard of the value of 51. of the 
goods and chattels of him the ſaid A. I. felomoufly and burgla- 
riuſly ſtolen, taten and carried away from thence ; and that 
he hath juſt cauſe to ſuſpeft, and doth ſuſpect, that A. O. late 
- 0 in the county of: — labourer, the ſaid felony and 
burglary did commit : Theſe are therefore, in his ſaid majeſty's 
name to command you, that immediately upon fight hereof you 
do apprehend the ſaid A. O. and bring him before me io an- 
fwer the premiſſes, and to be further dealt withal according to 
' law. Herein fail you not. Given under my hand and ſeal 
the————day of ——=—in the year — — 


Indictment for proper burglary. 


Weſtmorland, 1 * E jurors for our lord the king upan 
\ their oath preſent, That A. O. late of 

| in the county of. labourer, on \the -day of 
w———z the Hear of the reign of —=— at the haur 
of one in the night of the ſame day, with force and arms, at 
— in 
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Houſeburning 
at the common 
law, 


Farce and arms, at — 


, Burglary. 


is ebe couniy be dwelling houſe of A. I. fee 
Ieniouſly and burglariouſly did break and enter, with intent 
him the faid ACT. of his goods in the ſame dwelling houſe then 
being, felmiquſh and and burglariouſly to ſpail and rob, and the 
fame goods 7 and burglariuſly to fleal, tate, and carry 
away 3 againſt the | aer F aur ae lord the king, bit crown 
and dignity. 


Indictment for en and an 


Weſtmorland. * E jurors for our lord the . upon 
their oath preſent, That A. O. late of 
in the county , labourer, on the day of 
in the Hear of the reign of ——betwixt the 
hours of ten and eleven in the night of the fame day, with 
in the county of —— the dwel- 
ling houſe of A. I. feloniouſſy and burglariouſly did break and 
enter, cs bf one filver tankard of the value of 5 l. of the goods 


and chaitels of him the ſaid A. I. in the ſame dwelling houſe 


then and there felonouſly and burglariouſiy did ſteal, take, and 
carry away ; againſt the Row of our OY lord the king, his 
crown and dignt 9 


Burning. 


. Aiiciouſiy and voluntarily burning the houſe of another, 
by night or by day, 15 2 at the common law. 1 
Haw, 105. 


Maliciouſly and voluntarily] For if it be done by miſchance 
or negligence, it is no felony. 3 Inſt. 67. 

Yet if a man maliciouſly intending only to burn one 
perſon's houſe, happen thereby to burn the houſe of an- 
other, it is certain that he may be indicted as having ma- 


| liciouſly burned the houſe of that other; for where a fe- 


lonious deſign againſt one man miſſeth its aim, and takes 
effect upon another, it ſhall have the like conſtruction as 
if it had been levelled againft him who ſuffers ade 1 
Haw. 106. | 


Burning | 
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Burning] Neither a bare intention to burn a houſe, nor 
eyen an actual attempt to do it by putting fire to a part 


of a houſe, will amount to felony, if no part of it be 
burned ; but if any part of the houſe be burnt, the offen- 
der is guilty of felony, notwithſtanding the fire afterwards 


be put out, or go out of itſelf. 1 Haw. 106. | 


The houſe] Not only a manſion-houſe, and the princi- 
al parts thereof, but allo any other houſe, and the qut- 
buildings, as barns and ftables adjoining thereto ; and 
alſo barns full of corn, whether they be adjoining to any 
houſe or not, are ſo far ſecured by law, that the mali- 
cious burning of them is felony at common law, 1 Haw. 
105. 

Of another] Mr. Hawkins ſays, A perſon ſeiſed in fee, 
or but poſſeſſed for years, of a houſe ſtanding by itſelf at 
a diſtance from all others, cannot commit felony in burn- 
ing the ſame : Alſo, that it ſeems the much ſtronger opi- 
nion, that a man ſo ſeiſed or poſſeſſed of a houſe in a town, 
who burns his own with an intent to burn his neighbour's, 
but in the event burns his own only, 1s not guilty of fe- 
lony ; but however it is certainly an offence highly pu- 
niſhable, in regard of the malice thereof, and the great 
danger to the publick which attends it; and the affender 
may be ſeverely fined, and impriſoned during the king's 


pleaſure, and ſet on the pillory, and bound to his good be- 


haviour, 1 Haw. 106. 5 
And ſo it was in Helmes's caſe, M. 10 Cha. Holmes 
was indicted at Newgate ſeſſions, and convicted, for that 


he, being poſſeſſed of a houſe in London for ſix years, 


remainder to another for three years, reverſion to the cor- 
poration of Haberdaſhers in fee, did burn the ſaid houſe, 
And the indictment being removed into the king's bench 
by certiorari, it was held by three juſtices, againſt the 
opinion of Grote juſtice, that it was not felony to burn a 


| houſe whereof he was in poſſeſſion by virtue of a leaſe for 


years. For they ſaid, the burning of a houſe is not fe- 
lony, unleſs it be the houſe of another. Wherefore he was 
diſcharged of the felony. But becauſe it was an exorbi- 


tant offence, they ordered, that he ſhould be fined 500 l. 


to the king, and impriſoned during the king's pleaſure ; 
and ſhould ſtand upon the piliory, with a paper upon his 
head ſignifying the offence, at aſiminſter and at Cheap- 
fide, upon the market day, and in the place where he 


committed 
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Burning. 


committed the offence; and ſhould be bound to his good 
behaviour during life. Cro. Car. 376. 

In the caſe of Elizabeth Harris, at en Lent aſ- 
Hes 1753, before Mr. Juſtice Deniſon ; Elizabeth Harris, 


a girl of 14 years of age, and of ſufficient underſtanding 


for her years, was indicted for maliciouſly ſetting fire 
to, and burning a dwelling houſe in the poſſeſſion of Ed- 
ward Stokes : and Anne, the wife of William Courſe, was 
indicted as an acceſſary to the felony before the fact. 
The priſoner Elizabeth Harris was the daughter of the 
priſoner Arne by a former huſband, Fohn Harris. It ap- 
peared in evidence at the trial, that John Harris died 
ſeiſed of the equity of redemption of this houſe and of an- 


other adjoining to it, ſubject to a mortgage term for 201. 


And that the equity deſcended to his eldeſt ſon, a child 
Jeft with other children under the care of their mother 
the priſoner Anne; who was intitled to dower out of theſe 
houſes, but no dower was ever aſſigned: That Anne, ha- 


ving the care of her ſon and his eſtate, let theſe houſes to 


Edward Stokes at the rent of 51. a year, and received the 
rent for ſome time ; but having a large family of children, 
fhe was obliged to aſk relief of the pariſh where ſhe li- 
ved: That ſhe was denied ſuch relief, on account of 
theſe houſes ; the pariſhioners inſiſting, that the overſeers 
of the poor ſhould be let into the receipt of the rent, be- 
fore ſhe ſhould be intitled to any parochial relief: That 
thereupon ſhe frequently declared, ſhe would ſet the hou- 
ſing on fire, if the pariſh did not relieve her; that ſhe 
had young children, whom the pariſh could not puniſh, 
tho' they might puniſh her; and ſhe would order the leaſt 
child ſhe had who could carry a coal of fire, to burn the 
houſing down: And many other declarations of the like 
kind ſhe made, which diſcovered an obſtinate reſolution 
in her to burn the houſes, rather than ſubmit to the terms 
the pariſhioners inſiſted on. It appeared farther, that 
the priſoner Elizabeth ſet the houſe on fire by the direc- 
tion of her mother the priſoner Anne, who went from 
home on purpoſe to be abſent at the time the fact was 
committed ; and that no other houſe was burnt. The 
jury found both the priſoners guilty. But a doubt ariſing 


by reaſon of the intereſt the priſoner Anne had in the 


houſe, Mr. juſtice Deniſan thought proper to reſpite judg- 
ment, in order to take the opinion of the judges on the 
caſe. Fuly 2d, 1753, at a meeting of the judges, it 
Was unanimouſly agreed, that both the priſoners are guilty 


of 


x 
1 
0 
1 
0 


Burning. 


of felony, The only doubt was, with regard to the inte- 
reſt the priſoner Anne had in the houſe; and it was ground- 
ed on the reaſoning in Holmes's caſe: for had ſhe had 
ſuch eſtate in the houſe as would have cleared her of the 
charge of felony ; the priſoner Elizabeth, who acted by 
her directions, could not have been guilty of felony.— 
But all the judges agreed, that the priſoner Anne's title 
to dower was not ſuch an intereſt as could bring her 
within the rule in Holmes's caſe. Holmes had the poſſeſ- 
ſion by legal title, and during the continuance of his leaſe 
could maintain his poſſeſon againſt all mankind ; and 
therefore the houſe might in a limited ſenſe be called his 
own. But in the preſent caſe, the poſſeſſion was in Ed- 
ward Stokes, under a demiſe from Anne in behalf of her 
ſon, and ſubject to a yearly rent which ſhe received. And 
her title to dower, had Edward Stokes's intereſt been out 

of the caſe, did not ſo much as give her a right of entry, 
it being a bare right of action. Mr. juſtice Deniſon ſaid, 
that he had no doubt upon him from the beginning. But 
it being a new caſe, and ſome of the bar being doubtful, 
he thought it adviſeable to take the opinion of the judges. 
———At the next aſſizes, judgment of death was pro- 
nounced upon both the priſoners; and Anne the mother 
was executed. But Elizabeth being young, and acting 
under her mother's direction, was reprieved, and recom- 
mended to mercy on condition of tranſportation, 
It was ſaid in the debate of this caſe by ſome of the judges, 
and not denied by any, that had Anne been ſeiſed of the 
freehold and inheritance of the houſe, and Stokes in poſ- 
ſeſſion under a leaſe, it would have been felony in Anne 
to have burnt it : otherwiſe all tenants and their con- 
cerns would be very much at the mercy of their land- 
lords. And the principle the three judges went upon in 
Holmes's caſe, doth ſeem to warrant this opinion, They 

conſidered the houſe then under conſideration as the pro- 
perty of . Holmes, as his own houſe, by reaſon of the eſtate 
he had in it under his leaſe. Croke (who differed from 
them) did not diſpute the principle, but argued againſt 
the concluſion the other judges drew from it. And if 
this be ſo, Mr. juſtice Fofter ſays, he does not ſee why 

ﬆ may not with ſtrict legal propriety be ſaid of a rever- 
ſioner, who ſhould maliciouſly ſet fire to houſes in the 
poſſeiſion of his tenants under leaſes from himſelf or his 

_ anceſtors, that he burned the houſes of another. "The 
zadgment in Helmes's caſe, to ſay no more of it, was a 

very merciful judgment. The houſe might with bee. 
egal 
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Burning. 


legal propriety have been conſidered as the houſe of the . 
landlord. Both landlord and tenant have a property, one 5 
temporary and limited, the other abſolute and perpetual ; 
like the perſon to whom goods are delivered, and the ab- 
ſolute owner thereof, in the caſe of larceny. Note, 
it was ſtated in this caſe, that the daughter, who com- 
mitted the fact at the inſtigation of the mother, was / 
the age of 14, and of ſufficient diſcretion. But if the mother 
had employed, as ſhe threatened ſhe would, the leaſt of 
her children; then /e mult have been indicted as the prin- 
Cipal, ſince the child not being of years of diſcretion was 
innocent. Fe. 113, 349. - Poe 
By katute: 2. By the ſtatutes of 23 H. 8. c. 1. and 25 H. 8. c. 3. 
Burning a dwel - No perſon who ſhould be found guilty for wilful burning 
ling houſe or of any dwelling houſe, or barn wherein any corn ſhall 
* be, nor perſons abetting, procuring, helping, maintain- 
ing, or counſelling the ſame ſhall be admitted to the be- 
nefit of clergy. 

There hath been much learned debate, how far theſe 
ſtatutes, which are repealed by x Ed. 6. c. 12. are re- 
vived by 5 & 6 Ed. 6. c. 10. But as the ſame is enacted 
in effect by other ſubſequent ſtatutes, it is now not very 
material. | | 

By the 4 & 5 P. & M. c. 4. Every perſon who ſhall 
maliciouſly command, hire, or Been, any perſon, wil- 
fully to burn any dwelling houſe, or any part thereof, or 
any barn then having corn or grain in the ſame, ſhall not 
have the benefit of his clergy. | 

But acceſſaries after ſhall have their clergy. 1 H. H. 

3 1 550 Whoever ſhall wilfully and of malice burn, or cauſe 
aye 2 to be burned, or aid, procure, or conſent to the burning 
in the northern of any barn, or ſtack of corn or grain, within any of the 
counties. counties of Cumberland, Northumberland, W:/tmorland, and 

Dureſme, ſhall be guilty of felony without benefit of clergy. 1 
And juſtices of the peace in ſeſſions may hear and deter- 
mine the ſame. 43 El. c. 13. 

Burning inthe 4. If any perſon ſhall in the night time, maliciouſly, 
night ſtacks of unlawfuily, and willingly burn, or cauſe to be burned 
ran mags or deſtroyed, any ricks or ſtacks of corn, hay, or grain, 
kilns, ” barns, or other houſes or buildings, or kilns ; he ſhall be 

| . guilty of felony, but without corruption of blood, or diſ- 

lf | inheritance of heirs : 

1 And the judges of aſſize, or three juſtices of the peace 

1 (1 Q.) may determine the ſame, fo that the proſecution ; 

| | be within fix months: EY | 

| And 
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Burning. 

And the faid juſtices, on requeſt of the party injured, 
ſhall iſſue their warrant for apprehending all ſuch perſons 
as ſhall be ſuſpected thereof, and take their examination: 
And ſhall cauſe all others who to them ſhall ſeem likely 
to make difcovery, to appear before them, and give infor- 
mation on oath ; yet fo, as no perſon to be examined ſhall 
be proceeded againft for any offence, concerning which he 
ſhall be examined as a witneſs and ſhall upon his examina- 
tion make a true diſcovery : 
And if ſuch witneſs, being duly ſummoned, ſhall refuſe 
to appear, or to be examined, they may commit him to 
the common gaol, till he ſubmit to be examined upon 
oath - 6 | 5 

And they ſhall iſſue warrants for ſummoning jurors: 

And if any perſon, being found guilty (in order to avoid 


Judgment of death, or execution thereupon) ſhall make 


his election to be tranſported, the court ſhall cauſe judg- 
ment to be entered that he be tranſported to ſome of the 
plantations (to, be- mentioned in the judgment) for ſeven 
years; and if he fhall return before the expiration of the 
term, he ſhall ſuffer death as a felon, and as if no ſuch 
election to be tranſported had been made by him. 22 & 23 
C2 Fe 


5. By the 9 G. c. 22. commonly called the Black act, Burning by the 
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(which is inſerted more at length under the title Black Black Act. 


ae ;) If any perſon ſhall ſet fire to any houſe, barn, or 
outhouſe, or to any hovel, cock, mow, or ftack of corn, 
ſtraw, hay, or wood; [And by the 10 G. 2. c. 32. , 6. 
If any perſon ſhall wilfully and maliciouſly ſet on fire any 
mine, pit, or delph of coal or cannel coal; which of- 
tence, by /. 4. of this act, is incorporated with the of- 
fences in the Black act] he ſhall be guilty of felony without 
benefit of clergy. 8 | 

And the hundred ſhall be chargeable, as. in cafes of rob- 
bery, for the damages ſuſtained (not exceeding 2001.) 

And if any perſon ſhall apprehend, or cauſe to be con- 


victed, any offender, and ſhall be killed, or wounded ſo 


as to loſe an eye or the uſe of a limb in endeavouring to 
apprehend him; on proof thereof made at the ſeſſions, and 


on certificate thereof from thence, he ſhall be intitled to 
the fum of 501. to be paid by the ſheriff in 30 days, the 


ſame to be repaid to him out of the treaſury. 

And by the 20 G. 2. c. 52. All offences of ſetting fire 

to any houſe, barn, or outhouſe, or to any hovel, cock, 

mow, or ſtack of corn, ftraw, hay, or wood, are excep- 

ted out of the general pardon, 5 
— . 6. Such 
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Houfeburning 
not bailable. 


Burning wood 


Stowing. 


Burning: 


6. Such as be taken for houſeburning feloniouſſy done, 
are not bailable by wender of the peace. 3 Ed. 1. c. 13. 


2 Iuſi. 189. 
Barning a ſhip. 


If any ſhip officer ſhall wilfully burn the ſhip to 
which he belongeth, or procure the ſame to be done, to 
the prejudice of the owner of the ſhip or goods, he ſhall 
be guilty of ny without benefit of e 1 An. ft. 2. 


he 


And by the articles of the navy; 22 Rog: „ 33. Every 
perſon who ſhall unlawfully burn or ſet fire to any maga- 
zine, or ſtore of powder, or ſhip, boat, ketch, hoy, or vel- 


- ſel, or tacke or furniture thereunto belonging, not apper- 
taining to an enemy or rebel, ſhall be puniſhed with death, 
by the ſentence of a court martial. Art. 2 5. 
8. If any perſon ſhall, by day or by night, in a x 216.088 


open, tumultuous, or in a ſecret and clandeſtine manner, 


forcibly, or wrongfully. and maliciouſly burn any wood, 


or ſprings of wood, or coppice wood, he ſhall be 1 of 
felony. : 1G. fl. 2. b. 48. 6 G. c. 16. 

And any two juſtices, or the juſtices in ſeſſions, may 
cauſe the offender to be apprehended, and hear, and deter- 


mine, and adjudge the offence. 6 G. c. 16. 


But if the offender is not known, then the perſon i in- 
jured ſhall have ſatisfaction from the inhabitants of the 


pariſhes, towns, or places joining thereon, in the ſame 


manner as for dikes and hedges overthrown in the night, 


Burning ling, 
'gols, furze or 
fern. 


Burning gofs, 


by the ſtatute of 13 Ed. 1. c. 46. (which enacts, that if 


it cannot be known by the verdict of aſſize or jury who 


did the fact, the towns near adjoining ſhall be diſtrained 
to levy the hedge at their own coſt, and to yield damages) 


"unleſs the offender be by ſuch pariſh, town, or PIAGE, 


convicted in fix months. 6 G. c. 16. 

. No perſon ſhall on any mountains, hills, 3 
moors, foreſts, chafes, or other waſtes, burn between 
Feb. 2. and June 24, any grig, ling, heath, furze, goſs, or 
fern; on pain of being committed to the houſe of correc- 
tion for any time not exceeding one month, nor leſs than 


then days, there to be whipt, and kept to hard labour. 


23. . 
10. If any perſon ſhall ſet fire to, burn, or deſtroy any 


furze, or ſern in goſs, furze, or fern, in any foreſt or chaſe without con- 


foreſts, 


ſent of the owner or perſon chiefly intruſted with the cuſ- 


tody of ſuch foreſt or chaſe, or ſome part thereof, or 


ſhall be aiding therein, and being brought before a juſtice, 
mall be thereof convicted by confeſſion, or oath of one 
witneſs, or on view of the juſtice, he ſhall forfeit not exceed- 


ing 


ad 4a 


ing 8 1. nor r leſs than 408 8. nalf to the informer, and half 


to the poor; if not forthwith paid, to be levied by diſtreſs; 


and if no ſufficient diſtreſs can be found, the juſtice ſhall 
commit him to the common gaol for any time not exceed - 
ing three een nor leſs than one month. 28 G. 2. 
c. I 

7 12 any perſon ſhall maliciouſly, willingly, an; un- Burning a laden 
lawfully, burn or cauſe to be burnt, any wain or cart, la- cart, or fire 
den with coals, or with any goods or merchandizes ; or W. 
any heap of wood prepared, cut, or felled for making coals, 
billets, or tal wood, he ſhall forfeit treble damages to the 
party grieved, to be. recovered by action of treſpaſs; and 
alſo 101. as a fine to the king. 37 H. 8. c. 6. / 4. 

12. If any ſervant, thro negligence or carleſneſs, mall Puniſhment of a 
fire or cauſe to be fired any dwelling houſe, or outhouſe or ſervant careleſly 
houſes, and be thereof convicted on the oath of one wit- fing a boule. 
neſs before two Juſtices, he ſhall forfeit 1001, to the 
churchwardens of the pariſh where the fire ſhall happen, 
to be diſtributed by them to the ſuifercrs, in ſuch propor- 
tions as to them ſhall ſeem juſt; and if he do not pay the 
fame immediately on demand of the churchwardens, the 
ſaid juſtices ſhall commit bim to ſome workhouſe or houſe 
of correction for eighteen months, there to be kept to 
hard labour. © An. 31. 

13. By the commiſſion of the peace, any juſtice MAY Threatning ta 
cauſe to come before him, all thoſe who to any of the peo- burn a houſe. 
ple concerning the firing of their houſes have uſed threats, 
to find ſufficient ſecurity. for the peace or their good beha- 
viour towards the king and people; and if they ſhall re- 
fuſe to find ſuch ſecurity, may cauſe them to be ſafely 
kept in the king's — until they ſhall find ſuch ſe- 
curity. 


Burying in Woollen. See (Uoollen Manukackure. 


Butchers. 


N O perſon, uſing the trade of BO UT ſhall ſell, Not to fell far 
offer, or expoſe to ſale, by himſelf or any other, cattle alive, 
any fat oxen, ſteers, runts, kine, heifers, calves, ſheep, | 

or lambs alive ; on pain of forfeiting double value, half 


to the king, and half to him that will ſue. 15 . . 


2. If any butchers ſhall conſpire not to ſell their victuals Conſpiring to 
but at certain prices; every ſuch perſon ſhall forfeit ſor the 7 wa D_ of 
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274 Butchers. 
flit offence gol. to the king, and if not paid in fix days, 
he ſhall ſuffer twenty days impriſonment, and ſhall only 
have bread and water for his ſuſtenance; for the ſecond 
offence 20 l. in like manner, or the pillory; and for the 
third offence 40 1. or pillory, and the loſs of an ear, and 
to be taken as a man infamous, and not to be credited. in 
any matter of judgment. And the ſeſſions or leet may de- 
termine the ſame. 2 & 3&4. 6. c. 15. 


| Not to killina 3. No butcher ſhall flay any beaſt within any walled 


walled town. town, except Carliſle and Berwick; on pain of forfeiting 
for every Ox 12d. every cow and other beaſt 8 d. half to 
the king, and half to him that will ſue. 4 H. 7. c. 3. 
Selling unwho!- 4. A butcher that ſelleth ſwines fleſh  meazled, or fleſh 
Tome fleſh, dead of the murrain, ſhall for the firſt time be grievouſſy 
amerced, the ſecond time ſuffer judgment of the pillory, 
the third time be impriſoned and make fine, and the fourth 
time forſwear the town. Ordinance for bakers. Haws#. 
Stat. V. 7. p. 181. 
Not to kill or 5. If any butcher ſhall kill or fell any victual on the 
ell on the lord's Jord's day, he ſhall forfeit 6 s. 8 d. one third to the in- 


Mm former, and two thirds to.the poor, on conviction before 
one juſtice, on his own view, or confeſſion, or oath of two 
witneſſes, to be levied by the conſtable or churchwarden. 
2 Gt Þ 

Not to water 6. No butcher ſhall water any hide, except in June, 

hides, Juby, and Augn/? ; on pain of 38. 4 d. for each offence. 


i J. c. 22. /. 2. one third to the king, one third to the 
informer, and one third to the town or lord of the liberty. 
46. 
And the ſeſſions or leet may hear and determine the 
ſame. / 50. 

Or, any two juſtices, near the place, may (in three 
months after the offence committed) ſummon the party 
accuſed, and the witneſſes; and upon the party's appear- 
ance, or contempt in not appearing, on proof of noticc 
given, may examine the witneſſes on oath, and give judg- 
ment, and iſſue warrants under their hands to levy. the pe- 
nalty by diſtreſs; and, if not redeemed in fix days, the 
fame to be fold, They may alſo mitigate the penalties, fo 
as they reduce them not to leſs than a fourth part, over 
and above the coſts and charges. And any perſon ag- 
grieved may appeal to the next ſeſſions, who may finally 
determine the ſame; and, in caſe of conviction, iſſue war- 

rants for levying the penalties. 9 An. c. 11. /. 36, 37. 
selling roten 7. No butcher ſhall put to ale any hide putrified or rot- 
hides. ten; on pain of 38. 4 d. ſor each offence, in like manner. 


Foe, 22. / 2. $ 1 
| No 
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238i. No butcher ſhall-be a tanner or curriery on pain of Exercifing the 

6s. 8 d. a day, to be recovered and levied in like manner. nde En 

1 Fac. c. 22. f. 2, 25. | e . | 

9. If any raw hide ſhall wilfully or negligently be Gating hides, 

gaſhed, in the flaying thereof ; or being gaſhed, be offered 

to ſale by any butcher or other ; the offender ſhall forfeit | 

2 8. 6 d. for ſuch hide, and 1 8. for a calf ſkin; half to the 2 

poor, and half to the informer : To be levied by two juſ- 

tices in like manner, 9 An. c. 11. J. 11. 
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= Butter and Cheeke, 


k For licence to be a badger, lader, kidder, carrier, 
„ buyer, or tranſporter coaſtwiſe, of butter and 


cheeſe; ſee the title Badgers. 


a Ĩ, Concerning the packing, weight, and goodneſs of 
| butter. 5 | 
= II. Concerning ingroſſing and regrating of butter 


an 5 5 

III. Concerning the ſhipping of butter and cheeſe 
For London. — 

TV. Exporting of butter and cheeſe. 

15 V. Importing of butter and cheeſe. 


iu NC: a 


J. Concerning the packing, weight, and goodneſs of 


Buller. | 


1. E. VERY farmer and other perſon packing up butter weight of the 
for ſale, ſhail ſet upon every firkin and caſk, when caſk to be 

5 the ſame is fully ſeaſoned in water, a cantinuing viſible marked. 

mark of the juſt weight of the empty caſk ; on pain of for- 


: | feiting for every offence the ſum of ten ſhillings for every 

) hundred weight of butter otherwiſe packed, and ſo pro- 

r | portionably for a greater or leſſer quantity; half to the 

8 churchwardens and overſeers for the uſe of the poor, and 

„ | half with double coſts to him who ſhall ſue for the ſame in 

„ ſeſſions, by action of debt, indictment, information, or 
preſentment. 13 & 14 C. 2. c. 26. f. 5, 6. | 

- 2. Alſo every potter ſhall ſet upon every pot which he Weight of a pot 

5 {hall ſell for packing up butter, the juſt weight of the pot de markes. 


when it is burnt, together with the firſt letter of his chri- 
0 | | | # = tian 


— A BAS 


Caſk, 


— <4 4 


276 Wutter and Cheeſe. 
+” ftian name, and bis ſurname at length; on pain of 1 8. 
And no perſon ſhall expoſe to ſale any butter packed up 
in * pot not ſo. marked, on pain of 2s. for every ſuch 
To be recovered and ne in meer 139 
155 C. 2. . 26. 6. 2 
Weight ant 3. Every kilderkin of d ſhatl contain 112 Poumde, 
93 and every firk in 56 pounds neat, or above: every pound 
containing 16 ounces, beſides the tare of the caſk, of good 
and merchantable butter ; and every pot of butter ſhall 
contain 14 pounds neat, or above, beſides the weight of 
the pot; 5 
And no butter which is old or corrupt ſhall be 1 or 
packed up with any butter which is new and ſound; 
Nor any whey butter ſhall be packed or mixed with any 
butter made of cream; i 
And every caſk or pot of butter ſhall be of one fort and 
goodneſs; _ | 
And no butter ſhall be Calted with any. great. falt, but 
ſhall be ſalted and ſaved with ſmall ſalt; nor more ſalt 
ſhall be intermixed with it than mall be needful for its 
preſervation: , 
On pain that every owner, farmer, or packer of butter, 
not putting up in each kilderkin, firkin, and pot, to be 
ſold or expoſed to fale, ſuch quantities as aforeſaid, or 
offending in falſe packing as aforeſaid, for every offence 
ſhall forfeit the value of all the butter ſo falſe packed ; and 
for every offence where any kilderkin, firkin, or pot ſhall 
be found to contain a leſſer quantity of butter than as 
above, fix times the value of every pound of butter that 
ſhall be wanting in ſuch caſk or pot; to be recovered and 
applied as aforeſaid. 13& 14 C. 2. c. 26. ſ. 2. 

Owner to ſet his 4. And when the farmer or other perſon hath filled the 
name on the Caſk with butter, he ſhall, beſides the former mark of the 
weight of the caſk, ſet alſo on the caſk the firſt letter of 
his chriſtian name, and his ſurname at length with an iron 
brand; on pain of forfeiting for every offence the ſum of 
10 s. for every hundred weight of butter otherwiſe packed, 
and for more or leſs proportionably ; to be recovered and 

applied in like manner. 13 & 14 C. 2. c. 26. / 5. 
cheeſemonger to 5. And every cheeſemonger and other who ſhall ſell an 
deliver due quan- Kilderkin, firkin, pot, or other caſk of butter, ſhall deliger 
tity and quality. therein the full quantity and due quality; or ſhall be liable 

to make ſatisfaction, according to the price thereof. 13 
& 14 C2. c.:26. / 3. | FI 
Ne 6. And no cheeſemonger or other perſon ſhall repack 
ſhall not — for ſale, any butter, in any kilderkin, firkin, or other 
butler. cafk, or pot, on — of forfeiting double value thereof; to 


be 
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be recovered. and applied in like manner. 13 & 14 C. 2. a 
6. 26. A. | | 


vs þ he OY ar TE for the e Abele ſhal} bei one Is tins 


| wende! in four months after the ſale of the butter. 7% 38 the proſecution 


* 


PANE ˖ [( ITERTD | - ;ſhal] be. 


8. But provided nevertheleſs, that no ſeller of butter Proſecution not 


mall be charged with any of the ſaid penalties, after the PR bez if the 
buyer: hath bought the butter and approved it. 4 V. e. 7. We e 


proved it. 


9. And for preventing any fraud in the ſeller, altes the Fraud after ſale, 
factor or buyer hath bought the butter, the ſaid factor or by the ſeller. 
buyer ſhall ſet his ſeal, or mark, or name upon it, or 
upon thecaſk ; and if it ſhall be afterwards exchanged or 
opened, and the caſk changed, or any bad butter mixed or 
packed up with good butter, or any other fraud be com- 
mitted by the ſeller; and he be convicted thereof, before 
one juſtice, by oath of one witneſs, or confeſſion, he 
ſhall forferc. 20 5. for every firkin and offence, to be le- 
vied by the conſtable, by diſtreſs, and to be diſtributed 
by the juſtice, half to' the churchwardens and overſeers 
for the uſe of the poor, and half to the informer, 4 M. 

Rae perſon aggrieved may appeal to the next ſeſſions, 


giving 20 l. bond to the party, to pay coſts (in a month 


after) if he is not relieved on his appeal. id. .. 10. 


II. Conterning ingrofſ ng FR regrating of butter and 


ches | 


PR is W relating to the Hereſtalling of butter 
and cheeſe, different from the foreſtalling of other goods; 
which may be ſeen under the general rite of foreſtalling. 

But as to ingroſſing and regrating the ſame, it hath been 
enacted as followeth : _ 

1. By the 3& 4 Ed. 6. c. 21. No perſon ſhall buy to Not to be ſeld 
ſel] again, any butter or .cheeſe, unleſs he ſel] the ſame again, but by 
again by retail in open ſhop, fair, or market (or victual- al 
lers in their houſes), and not in groſs; on pain of double 
value, half to the king, and half to him that will ſue. 

And the word retail ſhalt be taken only where a weight 
of cheeſe (225 pounds, in ſome places 256, in others 
336 pounds, Dalt. c. 112.) or a barrel of butter, or leſs 
quantity, and not above, ſhall be ſold at any time to any 
perſon or perſons. 

2. And by the 5 & 6 Ea. 6. c. 14. Whoſoever ſhall Ingroſſing. 
ingroſs or get into his hands any butter or cheeſe, to fell 
the ſame again, ſhall be deemed an ingrofſer. /: 3: 


7 3 3. But 
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Regrating. 


 Cheeſemongers 
in London, 


No undue 


ference, 
* 


Book of entry. 


Maſter of a ſhip 
refuſing to take 


Appeal, 


3. But the buying and felling again of any butter or 
. by any licenſed badger, lader, kidder, or carrier, 
ſhall not be deemed regrating. 5 & 6 Ed. 6. c. 14. /. 7. 

4. And nothing in theſe two acts ſhall extend to cheeſe- 
mongers and tallowchandlers in London and Weſtminſter, 
for what they fhall ſell for victualling of ſhips, or for what 
they ſhall ſell in their ſhops or market, not exceeding 
four weys of RW, and four barrels of butter. 21 J. | 
c. 22. 

Provided, that if the juſtices of the peace in any coun- 
ty, in their quarter ſeſſions, ſhall declare that the ſaid 
traders in butter and cheeſe ſhall forbear to buy any in 
ſuch county for any time, and they do buy within that 
time, and fell the ſame by retail, they ſhall not have the 
benefit of this act. id. | 


HI. Caprerning tbe hiatus of butter and To for 


London. 


N Every warehouſckoepur, weigher, TRY or ſhip- 
per of butter and cheeſe, ſhall receive all butter and cheeſe 
that ſhall be brought to him, for the London cheeſemongers, 
and ſhip the ſame without undue preference; and ſhall have 
for his pains 2 s. 6d. for every load: and if he ſhall make 
default, he ſhall, on conviction before one juſtice, on oath 
of one witneſs, or confeſſion, forfeit for every firkin of 
butter 10 s. and for every weigh of cheeſe 5 8. half to the 
churchwardens and overſeers for the uſe of the poor, and 
half to the- informer, to be levied by the conſtable by di- 
ſtreſs and ſale. 4 V. c. 7. ſ. 4. 

2. And he ſhall keep a book of entry of receiving and 
ſhipping the goods; on pain of 28. 6 d. for every firkin 
of butter, and weigh of cheeſe, to be levied and applied 
in like manner; and for want of diſtreſs, to be commit- 
ted till paid. 4 V. c. 7. ſ. 5. 

A maſter of a ſhip refuſing to take in butter or 
cheeſe, before he is full laden (except it be a cheeſe- 
monger's own ſhip fent for his own goods), ſhall forfeit 
for every firkin of butter refuſed 5 s. and for every weigh 
of cheeſe 25. G d. to be levied and applied in like manner. 
4) ES +0. 

. Perſon aggrieved by the determination of the juſtice, 
a appeal to the next ſeſſions, giving 20 J. bond with 
one or more ſureties, to the party, to pay coſts (within a 
month after) if he is not relieved on his e 4 V. 


. TOs 
5. But 


Butter and cheeſe. 279 
. But this act ſhall not extend to any ae in N 
. or Lanai | 47 W. c. 7. ſ. 9. 1 | 


V. Exporting of butter and cheeſe. 


baer and cheeſe may * exported © cuſtom _ 3 FF. Exportation: 
er LIL ED x. | : | 


7. Inpertng if butter and 1 cher 


B this 32 C. 2. c. 2. No butter or cheeſe ſhall bei im- Importation, 
ported from Ireland. 
But by the 3 G. 3. c. 20. The importation of ftale 
and dirty butter, not fit to eat, called greaſe butter from 
Ireland, ſhall be permitted for five years, duty free; pro- 
vided-it be duly entered at the cuſtom houſe, 
And if any ſuch greaſe butter ſhall be ſtopped or ſeized 
by any officer of the cuſtoms, under pretence of its being 
fit to eat, or otherwiſe as not coming within the meaning . 
of this act; two juſtices, within 14 days after application 
to them made, may hear and determine the ſame ; and 
E for that purpoſe, if they think fit, may inſpect the butter 
in queſtion ; and alfo may call before them, and examine 
2 on oath, any two reputable perſons, dealers in butter, one 
3 whereof to be choſen by the importer or proprietor, and 
the other by the officer; and alſo ſuch other witneſſes as 
ſhall be defired. by either party. And their determination 
ſhall be final; without any certiorari to be allowed. 


Note; There are ſpecial directions in the act of 8 G. 
c. 27. concerning the ſelling of butter in the city of York, 
and the act of the 17 G. 2. c. 8. concerning the ſame 
in New Malton ; WEEN are not general enough to be here 
inferted, 
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105 O perſon ſhall ſell or offer to fale, or import; any Foreign buttons. 
| foreign bone lace, cut-work, imbroidery, fringe, 
i FT bank Sac. buttons, or neediedworks: made of thread 
| Y and filk, or either of them, or any foreign buttons what- 
| ſoever ; on pain that he who ſhall offer them to ſale ſhall 
4 forfeit the {ame and 501. and the importer ſhall forfeit the 
L - * 4 . "ZH 


1 


28 


Wood buttons. 


Cloth buttons. f 
make, ſell, or ſet on, any buttons made of cloth, ſerge, 
_ drugget, frize, camlet, or other ſtuffs of which cloaths are 


Ae Yd 1061 Wile, ts ne king, and bulk eb bim that 
ſhalf ſue. 13 C 14 C. 2. c. 13. % 2. 4 M. e. 10. ſ. 2. 
And qn complaint and information given to a juſtice of 
dhe 22) at times reaſonable, he ſhall iſſue his warrant 
to. the « conſtable," to enter and ſearch for ſuch manufactures 


in the ſhops being g open, or _ warehouſes, and dwelling 


houſes of buch. perſons as ſhall be ſuſpected, and to ſeize 


the ſame, 13 C 14 C. 2. 6. 13. % 3. 4 M. c. 10. f 3. 


And forei; n lace and needle-work eee ſhall not 


be ſold or delivered out of the warchouſe wherein the ſame 


ſhall be ſecured, otherwiſe than on odor of Porta 


tion. g. 1 


And Englih' bone-lace, needle- Worte "dine or cut- 
Work, may de exported cuſtom free. 11 i 12 W. 608. 


2 


2. No perſon” {hall 'make, fell; or ſet on any thuitche 


made of wood 7 and turned in imitation of other but- 


tons; on pain of 40 8. a dozen, half to the king, and 
half to him that ſhall ſue i in any court of record. 10 W. 
5 

ade o, wool only]. E. 13 I. King and Roberts, An in- 


formation was exhibited againſt the defendant, for Having 


made wooden buttons, contrary to the ſtatute. - Upon 


trial, the jury found a ſpecial verdict, that all the 9 | 


was of wood, but there was in it a ſhank of wire. 'And 
after argument, judgment was given for the king, name- 
17 that this was a button of wood, notwithſtanding the 
ank; which is no eſſential part of buttons; ; for buttons 
of filk and hair have no ſhanks. Lor Raym. 712. 
3. By the ſaid act of the 10 W. c. 2. No perſon ſhall 


uſually made; on pain of 40s. a dozen, half to the king, 


and half to him that ſhall fue in any court of record. 


And by the 8 An. c. 6. No taylor or other perſon ſhall 
make, ſell, ſet on, uſe, or bind on any cloaths, any but- 


tons or button holes, made of or uſed, or bound with 


ſerge, drugget, frize, camlet, or other ſtuffs of which 

cloaths are uſually made ; on pain of 51. a dozen, half 
to the king, and half to him that thall ſue in any court of 
record; or on complaint to two juſtices, they may ſum- 


mon witneſſes, and levy the penalty, and return the over- | 


plus if any be; and if any Pres iS aggrieved, he may 
appeal to the next ſeſſions. | 

But by this act no power is given to gs Liftreſs.: The 
next that occurs, is the ſtatute of 4 G. c. 7. which in the 
| Hatutes at large is a ole; injudicious, and ungrammati- 


cal 


cal act, and. by its, garb, may. 3 enough ſeem to have 


been drawn up by the taylors or button makers; 5 whereby 

it is enacted as follows: | 
No taylor or other-perſon ſhall make, ſell, ſet on, or 

bind on any cloaths, any buttons, or button holes made 


of, or uſed, or bound with cloth, ſerge, drugget, frize, 


camlet, or any ſtuffs that eloaths are uſually made of 
(velvet: excepted); on pain of 40s. a dozen: To be deter- 


mined by one juſtice where the offence ſhall be diſcovered, 


or the offender. ſhall inhabit, on oath of one witneſs, in 

three wonths after the offence committed; and to be di- 
ſtributed (charges of conviction firſt dedutted) half to the 
informer, and half to the poor of the pariſh or place where 
the offence ſhall be diſcovered: if not paid (being law- 
full demanded) in 14 days after conviction, the juſtice 
- ſhall iſſue his warrant to the conſtable where the olfenter 
dwells, or can be found, to levy it by diſtreſs and fale; 


and where no ſufficient diſtreſs can be found, he ſhall be 


committed to the common gaol of the county or place 
where he ſhall be found, to be kept to hard labour for 
three calendar months. Perſons aggrieved may appeal to 


- the. ſeſſions, giving ſufficient notice; and the ſeſſions may 
allow coſts to the party aggrieved. 


And taylors cauſing their apprentices or ſervants to 


make ſuch cloaths, ſhall themſelves be ſubject to the pe- 


nalties. 

And all ſuch cloaths, made with ſuch buttons and but- 
ton holes, expoſed to ſale, ſhall be forfeited and ſeized, and 
recovered and diſpoſed of as the other penalties. 

And by the ſtatute of the 7 G. ff. 1. c. 12. No perſon 
ſhall zſe or wear on any cloaths (velvet excepted) any ſuch 

buttons or button holes; on pain of 40s. a dozen, on 


_ conviction by confeſſion, or oath of one witneſs ; and 


any juſtice of the peace, where the offence ſhall be com- 


mitted, or the offender ſhall inhabit, ſhall on complaint 


or information on oath, of any credible perſon, in one 
month after the offence, ſummon the party, and on his 
appearance or contempt, examine the matter and on due 
proof by confeſhon, or oath of one witneſs, convict the 


_ offender, and cauſe the forfeiture by his warrant to be je- 


vied by diſtreſs and ſale; the ſaid penalties to be half te 
bim on whoſe oath the party ſhall be conviſted, and half 
to the poor of the pariſh where the offence ſhall be com- 
mitted. And perſons aggrieved may appeal to the next 


quarter ROSS giving 8 days notice. 


72 


281 


1 
4 
44 
? 
: 1 
* 
ax 
"bh 
7 
22 
< 
oJ 
4 
5 
= 
4 
5 
= 
a 
15 
1 
* 
by 
5 
* 2 
* 
£ 


— ot) 


— 
— —iP — — — 
* * 2 


— 


4 2 es bb nat 
id — GE. — 
= * 2 
, * 


— ¶ —— NN In n 2 i _ 
> yy es | — © 4 A __ 1 2 "W ,- 2 * * 
— rat 22 r e See 


82 
, 
I 
> 


all not be condemne 


Buttons. 

7 him on 2550 oath the party ſhall be convifted] This is 
almoſt the only inſtance where a ſhare of the penalty is 
given in expreſs words, in a popular action, to the party 
on whoſe gath, any perſon is convicted; and the contrary 
docttine ſeems 3 to prevail, that the defendant 

upon the ſole teſtimony of the 
plaintiff ſwearing for his own intereſt : 'And it is certain- 
ly againſt the common law, that ſuch a perſon ſhould be 
a witneſs at all; and therefore his right to give evidence 
in his own cauſe, and the power to convict the defendant 
upon that ſole evidence, 5 N on the — wes 
of ſome ſtatute, 507 


* 
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Buying of titles. 


* 55 the common law. a 
II. By Patute. 


1 


J. By the common law. 


T ſeemeth to be an high offence at common law, to 
buy or ſell any doubtful title to lands known to be 


. diſputed, to the intent that the buyer may carry on the 


ſuit, which the ſeller doth not think it worth his while to 
do, and on that conſideration ſells his pretenſions at an 
under rate; and it ſeemeth not to be material whether 
the title ſo ſold be a good or bad one, or whether the 
ſeller were in poſſeſſion or not, unleſs his poſſeſſion were 
lawful and unconteited ; for all practices of this kind are 
by all means to be diſcountenanced, as manifeſtly tending 


to oppreſſion, by giving opportunities to great men to 


purchaſe the diſputed titles of others, to the great grie- 
vance of the adverſe parties, who may often be unable or 
diſcouraged to defend their titles againſt ſuch powerful 
perſons, which perhaps they might ſafely enough main- 
tain againſt their proper adverſary. 1 Haw. 261. 


II. By flatute. 


1 By the ſtatute of 13 Ed. 1. c. 49. N perſon of the 
king's houſe ſhall buy any title whilſt the thing is in diſpute ; on 


Pain of both the buyer and {ng being Pune at the king's 


pleaſure. 
2. And by 32 H. 8. c. 9. None ſhall buy any pretenced 


right in any land, unleſs the ſeller hath lezn in polſeſſion of the 


ſame, 


Buyin 


ſame, or of the reverſion" or remainder thereof, or talen the 
rents and profits thereof, for one year next before ; on pain . 
that the ſeller ſhall forfeit the land, and the buyer the value, Fo 
half to the king, and half to him that ſhall ſue within one : 
16 a IEEE ES 55 ; 
Pretenced title] But he who is in lawful. poſſeſſion may 
purchaſe the pretended title of any others. 32 H. 8. c. g. 
One year before] But no conveyance made by one who 
hath the unconteſted poſſeſſion, and undiſputed abſolute 
propriety. of lands, is any way within the meaning of this 
ſtatute. 1 Haw. 265. | 1 | 
3. And the offence of buying of titles may be laid in any 
county, at the pleaſure of the informer, 31 El. c. 5. ſ. 4. 


th _ 1 FY So 


OI. 4 — * * * * " 


- Callico, See Exciſe. _ 
Cambrick. See Linen. 
Candles. See Exciſe. 
Capias. See Proceſs. 
Cards. See Stamps. 
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At * 


Carriers. 


I, A* L perſons carrying goods for hire, as maſters Carrier, who. 
L and owners of ſhips, lightermen, ſtage coach- | 
men, and the like, come under the denomination of com- 
mon carriers ; and are chargeable on the general cuſtom 
of the realm, for their faults or miſcarriages. 1 Bac. 
Eo 48 DP a Tbs, ONE 

2. By the 3 W. c. 12, The juſtices in Eaſter ſeſſions Rates for car- 
yearly, ſhall rate the prices of all land carriage of goods riage. 
to be brought mt any place within their juriſdiction, by 
any common waggoner or carrier; and ſhall certify the 
rates ſo made to the mayors and other chief officers of 
the ſeveral market towns within their juriſdiction, to be 
hung up in ſome publick place to which all perſons may 
reſort : And no ſuch common waggover or carrier ſhall 
take for C.jrlage above the rates 10 ict, on pai 0 +1. 
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diſtreſs, warrant two ces * ſuch wag- 

der 8 of BS 2 mall a ans 908 uſe. Sf the 50 
rieve 

And By 27 . k. 28. If a u commen © wa oner or 
carrier 1000 Gemar and 11 greater price Ago! bring- 
ing goods 10 London, « or to any place within the bills of 
mortality, than is aHowed' and ſettled by the juſtices for 
the place from whence the ſame are brovght for the car- 
rying of goods from London to the ſaid place; he ſhall 
forfeit 51. to the party grieved, to be recovered as by the 
faid act of the 3 V. or by diſtreſs and ſale of his goods, 
by warrant from two juſtices of TLDS, e 7 
don, or Weſtminſter. / 3. ; 
And the clerk. of the peace in the Country ſhall, im- 
mediately after Eaſter ſeſlions yearly, certify to the lord 
mayor of London, and to the reſpective clerks of the 
peace for Middleſex, Surrey, and Weſtminſter, the rates 
made for the carriage of goods in their reſpective counties 
and places; which certificate, or an atteſted copy there- 
of, ſigned by the officer to whom the ſame ſhall be tranſ- 


Ai ſhall be ſufficient evidence of the prices ſo ſet. 
J. 3: 


And every common waggoner or carrier ſhall have "TY 
chriſtian and ſurname and place of abode, in large or ca- 
pital letters, placed upon ſome conſpicuous part of his 
carriage, before he ſhall drive the ſame ; on pain of 20 8. 
to be levied and recovered as aforeſaid, % 4. 

' {Note ; This act of the 21 G. 2. c. 28. ſtands repealed, 


by the 7 G. 3. c. 40. by miſtake, as it ſeemeth ; for the 


repeal was intended, moſt probably, only for ſo much of 
the faid act as relates to turnpike roads, and not for what 


relates to the price for carriage of goods.] 


And a carrier ſhall not evade the law, by refuſirig ta 


carry goods at the prices limited. For if a common car- 


rier, who is offered his hire, and who hath conveni- 
ence, refufes to carry goods, he is liable to an action 
in the fame manner as an innkeeper who refuſes to en- 
certain a gueſt, or a ſmith who refuſes to ſhoe a. horſe, 


1 Bac. Abr. 


So an action II lie againſt a common ferryman, who 
refuſeth to carry pallengers. id. 

But if the porter puts up the box of a paſſenger be- 
bind a ftage coach, and the maſter as ſoon as he knows of 
it fays, that he is already full, and refuſes to take the 
charge of it, the maſter ſhall not be liable. For this is 


me fame with an hoſt who refuſcth his gueſt, his houſe 


being 
q Wh. 
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being full, and yet the party fay s he will mia, ene 


like, if he be robbed, the bolt is Jicchargeg | 

- So a carrier may refuſe to admit wal e his ware- 

kouſe at an unſeaſonable tithe er before he is ready to 

take his journey; but he cannot refuſe to do the duty in- 

cumbent upon him N vireus of his e affen 

by | Raym. 65 2. | 
3. No carrier with any Verte or borſes, nor waggon- Carrier travelling 

man, carman, or | wain- -man, with their reſpective car= * 

riages, ſhall by themſelves, or any other, travel an the 

Jord's day, on pain of 208. on conviction in fix months, 

before one juſtice (or mayor), on view, or confeſſion, or 

oath of two witneſſes, to be levied by the conſtable or 

churchwardens by diſtreſs ; to the uſe of the poor, except 

that the juſtice may reward the informer with any. ſum 

not exceeding a third part. 3 C. c. 1. 


4. It hath been holden, that a carrier heating goods Carrier imbezil- 


which he has received to carry to a certain place, is not * 
guilty of felony, becauſe there was not a felonious fal- 
ing but is liable only to a civil action. 1 Haw. 89, 


5. But it hath been reſolved, that if a carrier open a Carrier opening 

pack, and take out part of the goods, with intent to ſteal ® Pack. 

it, he may be puilty of felony; in which caſe it may be 

ſaid, not only that ſuch poſſeſſion of a part diſtinct from 

the whole, was gained by wrong, and not delivered by the” 

owner ; but alſo that it was obtained baſely, fraudulent- 

ly, and clandeſtinely, in hopes to prevent its being diſ- 

covered at all, or fixed upon any one hen diſcovered. 

1 Haw. go. 


6. Allo it ſeems clear, that if a carrier, after he. has Carrier ealing * 


brought the goods to the place appointed, take them away — . 
again ſecretly, with intent to ſteal them, he is guilty of 
felony; becauſe the poſſeſſion which he received from 
the owner, being determined, his ſecond taking is in 
all reſpects the N as if he were a mere ſtranger. 1 
Haw. 0. 

7. Alſo it hath born reſolved, if goods be delivered: to Carrying to am- 
a carrier, to be carried to a certain place, and he carries ">< ptace- 
them to another place, and diſpoſeth of them to his own 
uſe, that this is felony ; becauſe this declareth that his 
intention originally was not to take the goods, upon the 
agreement and contract of the party, but only with a de- 
Agn of ſtealing them. MKelynge 82. 

3. Where goods are delivered to a carrier, And eds Carrier robbeſ 
P of them, he ſhall be charged, and anſwer for | 

1 them, 


5 
1 - 
n 
1 


# Fn * — * = 
— 2 — . a a ns 14 br 
+" St Sec x ** 1 => 
Ps — 
— — 


3 
* 1 
PSY - 

+ 


them, by: reaſon. of the. hire:. And this was-at the com- 


mon law, before the hundred was anſwerable over to him; 
becauſe ſuch robbery might be, by conſent and combina- 
tion, carried on in ſuch. a Os: that no proof wean 
be had of it. 1 Salk. 143. 

And altho' it may be thought a hard caſe, that A poor 
carrier who is robbed on the road, without any manner 
of default in him, ſhould be anſwerable for all the goods 
he takes ; yet the inconvenience would be far more into- 
lerable, if he were not ſo: for it would be in his power 
to combine with robbers, or to pretend a robbery, or ſome 
other accident, without a. poſſibility of remedy to the par- 
ty; and the law will not expoſe him to fo great a temp- 
tation, but he muſt be honeſt at his peril. 12 Hod. 482. 


Otherwiſe long 9. And generally, if a man delivers goods to a com- 


or dainaging 
goods. 


Gods delivered 
to the catrier's 
fervant. 


mon carrier, to carry to a certain place; if he loſes or 
damages them, an action upon the caſe lies againſt him: 
for by the cuſtom of the realm, he ought to carry them 
iafely. 1 Bae. Abr. 343. 

And if he be a common carrier, tho! there be no agree- 
ment, or rate ſettled, or promiſe of payment; yet he 
{ſhall recover his hire on a quantum meruit, and therefore 
ſhall be liable for loſs and damages. id. 

Alſo if a perſon, who is no common carrier, takes up- 
on himſelf to carry my goods, tho' I promiſe him no re- 
ward, yet if my goods are loſt or damaged by his default, 
1 ſhall have an action againſt him. id. 

For the very taking of the goods is a general conſidera- 
tion, tho' he be not a common carrier: and the accept- 
ance of the goods makes him liable. Show. 104. 

10. A delivery to the carrier's ſervant, is a delivery to 
the carrier; and if goods are delivered to a carrier's porter, 
and loſt, an action will lie againſt the carrier. Read. 
Car. 

At Bury — LO 1732, in the caſe of Harvey againſt 
Syliard and his wife, the plaintiff brought his action againft 
Syliard and his wife, for a box with 801. in it, which 
was delivered to her as book-keeper to her brother, who 
was a carrier, in order to be ſent by the waggon to Lon- 
don; which 801. was afterwards loſt: It was adjudged, 
that the action would not lie againſt her, but it ought to 
have been brought againſt the brother himſelf. And the 
plaintiff was nonſuited. 2 Barnard. 234. 5 


tow far it is ne- II. If a box is delivered generally to a carrier, and het 


eeifary that the 
carrier ſhould 


know what the him there is money in it. But if the carrier aſks, and 


goods are, 


accepts it; he is anſwerable, though the party did not tell 


the 


1 
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the other ſays no, or if he accepts it conditionally, pro- 
vided there is no money in 0 in either of * caſes the 
carrier is not liable. Str. 145. 
If a man delivers a box to a carrier to carry, and he: 
aſks what is in it, and the man tells him, a book and to- 
bacco (as the caſe was) and in truth there is 1001. be- 
ſides; yet if the carrier is robbed, he ſhall anſwer for the 
money: for the other was not bound to tell him all the 
particulars in the box, and it was the buſineſs of the car- 
rier to have made a ſpecial acceptance. 1 Bac. Abr. 345. f 
But if a perſon, being a common carrier, receives by 
his book-keeper from another man's ſervant, two bags of 
money ſealed up, containing as was told him 2001. and 
the book-keeper gives a receipt for his maſter to this ef- 
fect, Received of ſuch a one two bags of money ſealed 
up, ſaid to contain 200 l. which I promiſe to deliver on 
ſuch a day at ſuch a place unto ſuch a perſon, he to pay 
10 s. per cent. for carriage and riſque; tho' the bags con- 
tain 4001. and the carrier is robbed, he ſhall be anſwer- 
able only for 2001. for this is a particular undertaking z 
and as it is by: reaſon of the reward that the carrier is 
liable, when the plaintiff endeavours to defraud him of 
it, it is but reaſonable he ſhould be barred of the remedy, 
which is only founded on the reward. 1 Bac. Abr. 346. 
A man took a place in a ſtage coach, and in the jour- 
ney the defendant by negligence loſt the plaintiff s trunk; 
upon not guilty pleaded, the evidence was, that the olain- 
tiff gave the trunk to the man that drove the coach, who 
| promiſed to take care of it, but loſt it: Holt chief juſ- 
tice held, that the maſter was not chargeable, and that a 
{tage coachman is not within the cuſtom as a carrier is, 
unleſs the maſter takes a diſtinct price for the carriage of 
the goods as well as of the perſons. 1 Salk, 282. 
But by the cuſtom and uſage of ſtage coaches, every 
paſſenger uſes to pay for the carriage of goods above ſuch 
a weight; and in ſuch caſe the coachman ſhall be charged 
tor the loſs of goods beyond ſuch weight. Comyn. 25. 
12. Where goods are ſtolen from the carrier, he may Carrier may in- 
prefer an indictment againſt the felon, as for his own 1 
| goods; for tho” he has not the abſolute property, yet he own property. 
5 | has ſuch a poſſeſſory property, that he may maintain an 
| action of treſpaſs againſt any one who takes them from 
him, and ſo may indict a thief for taking them ; and the 
indictment were good alſo, if it had been brought by the 
real We . 39. 
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13. And there is a ſpecial caſe, wherein it is ſaid, that 


a man may commit larceny by ftealing his. own goods de- 
livered to the carrier, with intent to make him anſwer 


for them; for the carrier had a ſpecial kind of property 


an; ty 8 in reſpect whereof, if a ſtranger had ſtolen 
them, he might have been indicted generally as having 


ſtolen the faid carrier's goods, and the injury is altogether 


as great, and the fraud as baſe, where they are taken 


away by the very owner. 1 Haw. 94. 


Caſual death. See Deodand. 


PRC > 
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What proportion 
Mall be obſerved. 


L —_ — 


Cattle. 


So much of this title as concerns butchers in parti- 


cular, may be ſeen under title Butchers. The 


form and manner of licenſing Drovers of cattle 


is inſerted under the title Badgers, as being 
connected with the licenſing of badgers, laders, 


kidders, carriers, buyers, and tranſporters. coaſt- 


wife, of corn or grain, butter and cheeſe. 


I. What number of cattle 4 man ſhall keep. 
II. Concerning the bringing of cattle into England. 
II. Buying and ſelling of cattle. 
Iv. Stealing, killing, or maiming of cattle. 
I. What number of cattle a man ſhall keep. 


1. L OR the encouragement of the breeding of cattle, 


every perſon who ſhall keep above ſix{core ſheep, 


above what is for his houſhold, fhall for every threeſcore 
ſheep keep one milch cow, and bring up yearly for every 


fixfcore ſheep one calf; on pain of forfeiting 20s. a 


month. 


And every perſon who ſhall keep above 20 oxen, runts, 


ſhrubs, ſteers, heifers, or kine, ſhall for every ten of them 


keep one milch cow yearly, and rear one calf for the ſpace 


| of 
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of one year, (unleſs it die in the mean time), for every 
ſuch two milch cos; on pain of forfeiting 20 s. a month: 

Theſe penalties to go, half to the king, and half to him 
who ſhall ſue in the ſeſſions or other court of record. 2 8 
3 P. & M. c. 3. 77.c.8. 7 

2. And for the encouragement of tillage, and to prevent None to have 
the ingroſſing of farms into a few hands, no man ſhall keep —_ a 


- 


above 2000 ſheep, at ſix ſcore to the hundred, over and. Po 


above what is neceſſary for his houſhold; except it be upon 
his own proper eſtate; on pain of 38. 4 d. for every ſneep 
above that number, half to the king, and half to him that 
ſhall ſue for the ſame in ſeſſions: lambs not to be ac- 
counted ſheep, till the ſecond midſummer after they are 
lambed. 25 H. 8. c. 13. | 


* 


; erning the bringing of Cattle into England. 


1. By the 5 E. 3. c. 43. Beſtials may be freely import- Cattle of the iſle 


of Man. 


ed from the iſle of Man. . 
2. By the ſixth article of the union, no Scotch cattle, Scotch cattle, 

carried in England, ſhall be liable to any other duties, 

than thoſe to which the cattle of England are liable. 5 


5 


3. By the 18 C. 2. c. 2. the importation of cattle from iim cattle; 
Ireland, and other places beyond ſea, is declared to be a 
common nuſan ge. | | d 


And if any ſhall he imported, any perſon may ſeize them, 


and keep them 48 hours; and if in that time, it be made 


appear to a juſtice, on the oath of two witneſſes, that the 
were not imported from [reland, nor from any other place 


| beyond ſea, then they ſhall be delivered on warrant of ſuch 


juſtice z but in default of ſuch proof and warrant, then to 
be forfeited. 18 C. 2. c. 2. 32 C. 2. c. 2. 

And the ſeizor, within ſix days after the conviction and 
forfeiture, ſhall cauſe them to be killed; the hides and 


tallow he ſha)l have himſelf, the reſt ſhall go to the poor, 


to be diſtributed by the churchwardens and overſeers. 
32 C. 2. c. 2. : | 


And the ſeizors, churchwardens, or overſeers neglecting 
their duty herein, ſhall forfeit 40 8. for every one of the 


great cattle, and 10s. for ſheep and ſwine; half to the 


poor, and half to the informer, by warrant of one juſtice, - 
by diftreſs ; for want of diſtreſs, commitment for three 
months. 32 C. 2. c. 2. /. 6. 


And the ſhips bringing the ſame ſhall be forfeited, and 
any perſon may ſeize and ſell them, half to the poor, and 
half for himſelf. 20 C. 2. c. 7. 


Vor. I. And 
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None ſhall buy 
and ſell in the 
ſame marker. 


Not to ſell again 
in leſs than ſive 
weeks. 


And a juſtice of the peace may by warrant apprehend 
the ſeamen, and all others concerned, and commit them 
to gadl for three months. 20 C. 2. c. 7. 

And if no ſeizure is made in the diſtrict where they are 
rſt imported, ſuch place ſhall forfeit 100 l. to the uſe of 


. 


the houſe of correction. 20 C. 2. c. 7. 55 
And if the cattle come by colluſion of officers, or other- 
wiſe, into any other than the firſt diftrict, they may be 
ſeized there in like manner. 20 C. 2. c. 7. 
And perſons confederating to elude this act, fhall incur 
a præmunire. 20 C. 2. c. 7. . | 
And alfo, cattle once ſeized, and afterwards found in 
another diſtrict, may be refeized there. 32 C. 2. c. 2. 
10. 
And Engliſh cattle intermixed in a drove with Jriſb cattle, 
may be ſeized as Iriſb cattle. 32 C. 2. c. 2. .. 11. 
But, finally, by the 5 G. 3. c. 10. theſe reſtrictions 
are taken off for a time; and thereby it is enacted, that all 
ſorts of cattle may be imported from Ireland, duty free, for 
five years. 5 


III. Buying and ſelling of catilte. 


1. No perſon ſhall buy any ox, ſteer, ront, cow, heifer, 
or calf, and fell the ſame again alive, in the ſame market 
or fair; on pain of forfeiting double value, half to the 
king, and half to him who ſhall ſue. 3& 4 Ed. 6. c. 19. 
30. c. 4. J. 7:8. | 

2. And if any perſon (except drovers licenſed) ſhall buy 
any ox, ront, ſteer, cow, heifer, calf, ſheep, lamb, goat, or 
kid living, and fell the ſame again alive, unleſs he keep 
and feed the ſame for five weeks ; he ſhall forfeit double 
value, half to the king,” and half to him 'that ſhall 
fue in any court of record: And alſo the juſtices in ſeſ- 
fions may determine the ſame, by inquiſition, preſentment, 
bill, or information, and by examination of two witneſſes, 
and make proceſs thereupon as upon indictment ; and make 
eſtreats for the king's moiety, and award execution-of 'the 
other 'moiety for the complainant, by fieri facias, or ca- 
pias, as the courts at Meſiminſter may do. 5& 6 Ed. 6. 
Co $44 9. 10. 

Note, in the ſtatute of 31 G. 2. c. 40. there are regu- 
lations concerning the buying and ſelling of cattle within 
the bills of mortality : and the offences concerning the ſame 
are to be heard and determined, and the penalties levied, 
by the juſtices, Which regulations, not being general, 
are not here inſerted. 


3 : EA | 88. By 


4 


3. By che 3 C. c. 1. No drover, with any 'cattle, ſhall Driving on Sun 
travel on the lord's day; on pain of 20 s. which may be ds. 


levied by the conſtable or churchwarden, by warrant of one 
juſtice, on conviction on his view, or by confeſſion, or the 
oath of two witneſſes ; one third to the informer, and two 


thirds to the poor, 


. IV. | Stealing, killing, or maiming of cattle, 
1. By the 22 & 23C. 2. e. 7. If any perſon ſhall in Killing or 


the night time maliciouſly, unlawfully, and willingly Fill wounding in the 
or deftroy any horſes, ſheep, or other cattle, he ſhall be 


night, 
guilty of felony ; but without corruption of blood, or 


loſs of dower : But to avoid judgment of death, or exe- 


cution thereupon, he may chuſe to be tranſported to ſome 
of the plantations, to be mentioned in the judgment, for 


7 years. _ 


And if any perſon ſhall in the night time maliciouſly, 
unlawfully, and willingly maim, wound, or otherwiſe hurt 
any horſes, ſheep, or other cattle, whereby the ſame ſhall 
not be killed or utterly deſtroyed ; he ſhall forfeit treble 
damages, by action of treſpaſs, or upon the caſe : 

And three juſtices (1 Q:) may inquire by a jury and 
witneſſes ; and may iſſue warrants for ſummoning jurors, 
and for apprehending perſons ſuſpected, and take their ex- 
aminations; and cauſe witneſſes to come before them to 
give information on oath, ſo as no perſon to be examined 


| ſhall be proceeded. againſt, for any offence concerning 


which he is examined as a witneſs, and ſhall make a true 
diſcovery : and if ſuch witneſs, being ſummoned, refuſe 
to appear, they may commit him till he ſubmit to be exa- 
mined on oath, | | | 

2. And by the 14 C. 2. c. 6. and 15 G. 2. c. 34. If Stealing, or kil- 
any perſon ſhall feloniouſly drive away, or in any other ling with intent 
manner feloniouſly ſteal any ox, bull, cow, calf, ſteer, '? eee 101, 
bullock, heifer, ſheep, or lamb; or ſhall wilfully kill | 
any ox, bull cow, calf, ſteer, bullock, heifer, ſheep, 


or lamb, with a felonious intent to ſteal the whole car- 


caſs, or any part thereof ; or ſhall aſſiſt or aid in com- 
mitting any ſuch offence, he ſhall be guilty of felony 
without benefit of clergy. va | 

And every perſon who ſhall apprehend and proſecute to 
conviction any offender, ſhall have 101. reward. In 


order to which, he ſhall have a certificate ſigned by the 


judge, before the end of the aſſizes, certifying the convic- 
U 2 | tion, 
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Cattle. 


tion, and where the offence was committed, and that ſuch 
offender was apprehended and proſecuted by the perſon 
claiming the reward ; and if there are ſeveral claimants, 
the judge ſhall in the ſaid certificate dire& what ſhare ſhall 
be paid to each claimant. Which certificate being tendred 
to the ſheriff, he ſhall within a month pay the ſame with- 
out deduCtion ; on pain of forfciting double, with treble 
coſts. The ſame to be allowed in his accounts, or to be 
repaid to him oat of the treaſury. 


Killing or 3. And by the 9 G. c. 22. commonly called the Black 
egg nos, 4 act, which 1s inſerted at large under the title of that name, 


If any perſon ſhall unlawfully and maliciouſly kill, maim, 
or wound any cattle, he ſhall be guilty of felony without 
benefit of clergy ; but without corruption of blood. 

And the hundred ſhall be anſwerable for the damages, 
not exceeding 200 l. 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any offender, and ſhall be killed, or wounded, ſo as 
to * an eye or the uſe of any limb, in endeavouring to 
apprehend or ſecure him; on proof thereof at the ſeſſions, 
and on certificate thereof from thence, the ſheriff ſhall 
within 30 days pay to the perſon intitled the ſum of 50 J. 
to be repaid to him out of the treaſury. 


Certioꝛari. 


Certiorari, what. Certiorari is an original writ, iſſuing out of the court 


of chancery or the king's bench, directed in the king's 
name to the judges or officers of inferior courts, command- 
ing them to certify or to return the records of a cauſe de- 
pending before them, to the end the party may have the 
more ſure and ſpeedy juſtice, before the king or ſuch ju- 
{tices as he ſhall aſſign to determine the cauſe. 1 Bac. 
Abr. Certior, A. | 
What things Alto, the juſtices of the peace may deliver-or ſend into 
may be certified the king's bench, indictments found before them, or re- 
without a writ . 
of certivrazi, cognizances of the peace taken before them, or force re- 
corded by them, without any certiorari, Dealt. c. 195. 
Concerning which writ of certiorari, it is here ſhewn, 


J. In what caſes it is grantable. 


TI. How to be granted and allowed. 
= i 


n . 
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Certioꝛari. * 
III. The effeft of it | % 


f 
: 
1 
14 
9 


g IV. The return of it. | 
, I 8 3 
I. In what caſes it is grantaòle. q 
1 I. A certiorari lies in all judicial proceedings, in which tn cafes where a 
e a writ of error does not lie; and it is a conſequence of all writ of error lie 
inferior juriſdictions erected by act of parliament to have 
K their proceedings returnable in the king's bench. L. Raym. 
8 469, 580. | | 
15 2. And therefore a certiorari lies to juſtices of the peace, where not ſpe- 
Kr | even in ſuch caſes which they are impowered by ſtatute cially prohibited 
finally to hear and determine; and the ſuperintendency of W ſtatute. 
55 the court of king's bench is not taken away without ex- 
preſs words, 2 Haw. 286. | 
* | 3. But it ſeems agreed, that a certiorari ſhall never be After convic- 
AS granted to remove an indictment after a conviction, unleſs tion. 
to for ſome ſpecial cauſe; as where the judge below is doubt- 
85 ful what judgment to give. 2 Haw. 288. 
ill And, E. 18 G. 2. K. and Nicoll. An indictment was 
J. removed into the court of king's bench by certiorari, after 
| conviction, and before judgment. Upon which a doubt 
aroſe, what the court could do, the certiorari being brought 
before judgment ; and this court not being apprized of 
8 f the circumſtances of the offence, could not tell what 
5 judgment to give: and in Carth. 6. it is ſaid, they cannot 
give judgment. A rule therefore was made to ſhew 
cauſe why the certiorari ſhould not be quaſhed, ſo as to 
| g remit it back to the ſeſſions; which was afterwards made 
urt ; abſolute. Str, 1227. | | 
2's 3 And the like hath been determined, where the party 
d- ; hath confeſſed the indictment: As in the caſe of the King 
de- a againſt Gwynne and others, H. 32 G. 2. The court (on 
the ö a defended motion) granted a Procedendo, at the inſtance 
zu- 8 of the defendants, upon an indictment for an aſſault at 
ac. the quarter ſeſſions at Brecon, removed into the king's 
| bench by certiorari ; becauſe the certiorari had not iſſued 
nto 0 till after the defendants had confeſſed the aſſault below: 
re- ; Tho' the conviction was not after a trial, and tho' ſeve- 
re- 4 ral of the juſtices were ſworn to be near relations of Mr. 
„ Gwynne, one of the defendants, namely, his father, two 
E 5 brothers, and an uncle. Burrow. Mansfield. 749. 


4. Alſo, it ſeems a good objection againſt the granting After iſſue joins 
a certiorari, that iſſue is joined in the court below, and a ed. 
venire awarded for the tricl of it. 2 Haw. 288. 
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Certiozar 


Where the court 5. It hath been adjudged, that wherever a certiorari 


is bound of right; 


to grant it, 


Not for heinous | | 


crimes, 


How to be 
granted on in- 
dictment or 
preſentment. 


1s by law grantable for an indictment, the court is bound 
of right to award it at the inſtance” of the king; | becauſe 
every indictment is the ſuit of the king, and he has a pre- 
rogative of ſuing in what court he pleaſes, But it ſeems 
to be agreed, that it is left to the diferetion of the court, 
either to grant or deny it at er of the . Gefondant. 
2 Haw. 287. 

6. And it Wes thi the edurt will not ordinarily, at 
the prayer of the defendant, grant à certiorari for the re- 
moval of an indictment of perjury, or forgery, or other 


heinous miſdemeanor ; for ſuch crimes deſerve all poffible 


diſcountenance, and the certiorart might delay, ſe * 
wholly difcourage the profecution: | 1 Haw. 287. 


II. How to be granted and allowed. 


T. On 1 or preſentment : By the 5 » ' iP c. 11. 
and 8 2 9 IT c. 33- it is enacted, that in term time, no 
writ of certiorari, at the proſecution of any party indicted, 
ſhall be granted out of the king's bench, ta remove any Tad 
ment or preſentment of treſpaſs or mn: ſlemeauer, before trial had, 
from leſore the juſtices, in ſeſſions ; unleſs ſuch certiorari ſhall 
be awarded upon motion of AIR > and * rule of court made 
for the granting thereof. 

But in the vacation, writs of certiorari may be 8 by 
any juſtice of the king's be: W T name ſhall be indorſed 
on the writ, and alſo the name of the perſon at whoſe mnftance 
it 15 gt anted. 

And all the parties indicted, proſecuting ſuch certiorari /hall, 
before the allowance thereof, find two ſufficient manucaptors, 
who ſhall enter into a recognizance before a juſtice of the king's 
bench (aue ſhall indorſe the ſame on the writ), or before a 
Juſtice of the peace of the county or place, in the ſum of 201. 
with condition, at the return of the writ, to appear and plead 
te the ſaid indici ment or preſentment, in the ſaid court of king's 
bench, and at his awn cofts and charges to cauſe and procure the 
i ue that ſhall. be joined thereupon, or any plea relating there- 
unto, to be tried at the next aſſizes for the county wherein the 
indictment or preſentment was found, after ſuch certiorari Hall 
be returned, or the next term if in London, Weſtminſter, or 
Middleſex, wnle/s the court ſhall appoint another time, and if 
fo, then at fuch ether time; and to give due mitice of ſuch 
trial, te the proſecutor or his clerk in court; and alſo that the 
party proſecuting the writ of certiorari, /b l appear from day 

10 day, in the ſaid court of king's bench, and not depart until 


he jnall be FOEOee by the court. 
And 


Certioꝛari. 


| And the faid Fecognizance Fall be certified into the king? s 
hench, with the certiorari and indictment, to be there filed, 
and the name of the proſecutor ( if he ſhall be the party grieved), 
or ſome publick officer, ſhall be indorſed on the indictment. 

And if the defendant proſecuting the writ of certiorari, be 
convicted of the offence for which he was indicted, then the 
court of king's bench fhall giue reaſonable cofls, to the proſecutor, 
to be taxed according to the courſe of the ſaid court, who ſhall, 


Ver the recovery thereef, within ten days after demand, and re- 


fuſal of payment, on oath, have an attachment awarded; and 
the recognizance not to be diſcharged till the cofts are paid. 
But if the perſon procuring the certiorari, being the defen- 


 dant, ſhall not before allowance thereof, procure ſuch manucap- 
tors to be bound as aforeſaid, the juſtices may proceed to the trial 


of the indictment in ſeſſions, notwithſlanding the writ of cer- 


tiorari delivered. 


At the proſecution of any party indicted] This extends only 


to certiorari's procured by perſons indicted; from whence 


it follows, that thoſe which are procured by the proſecu- 


tor of an indictment, remain as they were at common 


To be tried at the next aſſixes] But the recognizance ſhall 
not be forfeited, unleſs the proſecutor give rules according 
to the courſe of the court. 2 Haw. 293. 9 


Reaſonable caſts] The maſter of the crown office, in 
taxing the coſts, ought only to conſider. thoſe which are 
ſubſequent to the certiorari. 2 Haw. 292. | 


May proceed to the trial] Nevertheleſs they muſt make a 
return to the certiorari, otherwiſe they will be in con- 
tempt to the court; for all writs muſt be obeyed, unleſs 
good cauſe be ſhewn to the contrary ; and the proper. way 
of ſhewing it, is to return it. 2 Haw. 292. | 
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2. On a conviction or order: By the 13 C. 2. c. 18. it How to be 


is enacted, that xo certiorari Hall be granted to remove any 
conviction, judgment, order or other proceedings, before any 
Juſtice of the peace, or the general or quarter ſeſſions, unleſs it 


be applied for in fix kalendar months after ſuch proceedings had 
or made, and unleſs it be duly proved upon oath, that the party 


ſuing forth the ſame, hath given ſix days notice thereof in 
writing, to the juſtice or juſlices, or two of them (if ſo many 


there be), before whom ſuch proceedings have been, to the end 


that ſuch juſtices, or the parties therein concerned, may ſhew 
cauſe 1f they ſo think fit, againſ? i ſuing the certiorari. 


U 4 And 


granted on' as 
order or con- 
viction. 
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Certioꝛari. ; 
And by 5 G. 2. c. 19. No fuch certiorari. ſhall be al- 
towed, to remove any ſuch judgment ur order, unleſs the party 
proſecuting the . certiorari, Before tbe ullotance thereof, enter 
into a recognizance with ſuſpicient ſureties, before” a juſtice of 
the county or place, or before the juſtices at ions where ſuch 
Judgment or order ſball have been given or made, -or before a 
Juflice of the king's bench,” in 50 l. with condition to projecute 
the. ſame, at his own offs and charges with effect, without 
wilful delay, and to pay the party in whoſe favour the judg- 
ment or order was made, within a menth after the ſame ſhall 
be confirmed, his full cofts to be taxed according to the courſe of 


the court where ſuch confirmation ſhall be. And if he fhall 


not enter into ſuch recognizance, or fhall not perform the con- 
ditions, the juſtices may proceed and mate ſuch further order 
for the benefit of the party for whom the judgment ſhall be given, 
in ſuch manner as if no certiorari had been granted. | 

\ The ſaid recognizance to be certified into the king's. bench, 
and there filed, with the certiorari and order or judgment re- 
moved thereby. _ k | 

And if the order or judgment fhall be confirmed by the court, 
the perſon intitled to the coſts, for the recovery thereof, within 
ten days after demand made, upon oath of ſuch demand and re- 


Fuſal of payment, fhail have an attachn.ent granted for the con- 
tempt ; and the recognigance not to be diſcharged till the cofls 


are paid and the order coriplied with. | \ 

E. 1 An. A rule was made in the court of king's bench, 
that no certiorari ſhould be granted to remove orders of 
Juſtices, from which the law has given an appeal to the 


ſeſſions, before the matter be determined on the appeal, 


becauſe it hinders the privilege of appealing; and that if 
any order be removed before appeal, it ſhould be ſent down 
again: But if the time of appeal be expired, that caſe is 
not within the rule: By Holt Ch. J.— But afterwards, 
M. 4 An. in the caſe of Shellington, it was held, that ad- 
vantage muit be taken of this rule upon the motion to 
file the order; for that after it is filed it is too late. 1 
Saif. 147. | pe | | 
But in the caſ? of the borough of Harwich, M. 8G. 2. 
There was an appeal from a poor rate; and the ſeſſions 
madce an order that the churchwardens ſhould produce the 


books at an adjourned day; before which, a certiorari 


was brought to remove that order: And it was held to lie, 
though the appeal was depending; elſe the order muſt be 


obeyed before the validity of it can be determined. Tt 


was alſo held, that an appointment of overſeers may be 
removed before an appeal to the ſeſſions; for the rule laid 


down 


i 


down in-T' Salk,-147; extends yt to the eaſe where there 


is x limited time for appealing, as to the zext quarter ſeſ- 
ſions; but the ſtatute of the 43 El. c. 2. is not fo re- 
ſtrained: and conſequently it can never be ſaid, that the 
time for appealing is out. And if the appeal from an 


appointment is lodged, there can be no certiorari, till the 
ſeſſions hath made a+ determination; and a certiorari 


| we Pending ee . 2 hows CEN ns 
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HE Wong a b certidrari is allowed: by hd Winder court, | Subſequent pro- 


N „ 1 


it makes all the ſubſequent proceedings on me record chat 3 — 


is removed by it erroneous. 2 Haw. 293. 

2. But it hath been adjudged, that if a certiorari for Except where 
the removal of an indictment before juſtices of the peace ny | ” 
be not delivered, before the jury be ſworn for the trial 


of it, the juſtices may proceed. 2 Haw. 294. 


3. And the juſtices may ſet a fine to compleat their wana d afrer julg- 
judgment, after a certiorari delivered. L. Raym. 1515. ts 


4. A certiorari removes all things done between the Kemoves all af. 


teſte and return. L. Raym. 835, 1305. es 
5. A certiorari removes the record itſelf out of the in-, 1 
feriour court; and therefore if it remove the record againſt cord itſelf. 
a principal, the OR cannot there be tried, 2 Haw, 
Jp, 
6. And if the defendant be convicted of a capital of- In what caſe 


fence, the perſon of the defendant muſt he removed by . 1 


habeas corpus, in order to be preſent in court, if he will fall be remor- 


move in arreſt of judgment. And herein the caſe of a ed. 
conviction differs from that of a ſpecial verdia; where 
the preſumption of innocence may be ſuppoſed to con- 
tinue, and therefore the perſonal preſence of the defen- 
dant in that caſe is not neceſſary at the argument of it. 
Burrow. Mansfield. 930. K. and Spragg. H. 33G. 2. 

7. It hath been holden, that a certiorari for the remo- How far it ſu- 
val of a recognizance for the good behaviour, or an ap- po. the ob- 
pearance at ſeſſions, will ſuperſede the obligation of it: —— 
but this would be highly inconvenient, and he contrary 
ſeems to be ſupported by uy better manselk. 2 Haw. 

292. 
% If a ſuperſedeas come out of a ſuperior court, to the Cafe where it is 
juſtices, they ought to ſurceaſe, altho' the ſuper/edeas be 8 
awarded againſt law; for they are not to diſpute the com- 
mand of a ſuperior court, which is a warrant to them, 
Grem. 129. 
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Return of the 
Certiorart. 


Certioꝛari. 
I. The name a 


4 Every return of a certiorari ought; to be under ſeal, 
2 Haw. 294. | 
2. And Altho? the 1 rotularm keep the ie at 
muſt the Juſtices, to whom it is directed, return the cer- 
tiorarĩi; and therefore if it is directed to the juſtices of 
the peace, and the clerk of the peace only return it, no- 
thing is thereby removed. 2 Haw. 294. / 
3. The certiorari may be ſometimes to remove and ſend 
up the record itſelf, and ſometimes but only the tenor of 
the record (as the words therein be), and it muſt. be 


obeyed accordingly. Dal. c. 195. 2 Haw. 295. 
4. A return was in paper, and not upon parchment); 3 


and for that reaſon was held by the court not good. 1 
Barnardiſi. 113. H. 2 G. 2. K. and the inhabitants of 
Darlington. 

5. Upon a certiorari to remove an indiament of a riot, 
or forcible entry, or the like, the return muſt have theſe 


words, as alſo to hear and determine divers felomes, &c. ac- 


cording to the commiſſion; for if the return mentions 
only that they are juſtices of the peace, without ſuch 
words, the return is inſufficient. Dalt. c. 195. 

6. If the perſon to whom a certiorari is directed, ” 
make a falſe return, yet the court will not ſtay flin 
on affidavit of its being falſe, except in publick Caſes, as 
in caſes of commiſſioners of ſewers, or for not repairing 
highways, or for ſome ſuch ſpecial cauſes; becauſe the 
remedy for a falſe return is either an aCtion on the caſe 
at the ſuit of the party grieved, or an information at the 
ſuit of the king. Dalt. c. 195. 

7. If the perſon to whom the certiorari is directed, do 
not make a return, then an alias, that is, a ſecond writ; 
then a pluries, that is, a third writ, or cauſam nobis ſni- 
fices, ſhall be awarded, and then an attachment. Crom. 
116. 


Beſides theſe general rules, in common to all certiora- 


ri's, there are many times ſpecial directions about grant- 
ing, and allowing or not allowing them, in particular caſes, 
which are treated of under their reſpective titles; ſuch as 
highways, game, tithes, ſwearing, and many others. 


The return of a certiorari may be thus: 
Firſt, On the backſide of the writ indorſe theſe or the 
like words : 
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Certioꝛari. 
The 3 of this writ en in a ns fo the ſame 
writ an 


And has 8 may be chus, on a piece of parch- 
ment by itſelf, and filed to the writ : 


Weſtmorland, I | Sir Philip Muſgrave, baronet, one of the 

keepers of the peace and juſtices of our lord 
the ting end to keep the peace within the ſaid county, and 
alſo to hear and determine divers felonies, treſpaſſes, and other 
miſdemeanors in the ſame county committed, by virtue of this 
writ to me delivered, do under my ſeal certify unto his majeſty 
in his court of king's bench, the indiftment f which mention 
is made in the ſame writ, together with all matters touching 
the ſame indiftment. In witneſs whereof I the ſaid Sir P. M. 
have to theſe preſents ſet " pr Given at in the 
in the year of 


the reign * 


| Then take the record of the indictment, and cloſe it 
within the ſchedule, and ſeal and fend them up both to- 
gether with a certiorari. 


Challenge. See Juro2s. 
Champerty. See Maintenance. 
Chance-medley. See Pomicide. 


Cheat. 


Of cheats had by publick proſecution, chere 
are two kinds, 


L By the common Iaw, 
II. By Laute. 


J. By the common law. 


— — 


HEAT S which are puniſhable by the common 
law, may in general be deſcribed to be deceitful 
prac- 
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practices, in defrauding or endeavouring to defraud an- 
other of his known right, by means of ſome artful device, 
contrary to the plain rules of common honeſty ; as by 
Playing with falſe dice; or by cauſing an illiterate per- 
ſon to execute a deed to his prejudice, by reading it over 
to him in words different from thoſe in which it was writ- 
ten ; or by perſuading a woman to execute writings to 
another, as her truſtee, upon an intended marriage, which 
in truth contained no ſuch thing, but only a warrant of 


attorney to confeſs a judgment; or by ſuppreſſing a will; 


and ſuch like. 1 Haw. 188. | 

2. It ſeemeth to be the better opinion, that the deceit- 
ful receiving of money from one man, to another's uſe, 
upon a falſe pretence of having a meſſage and order to 
that purpoſe, is not puniſhable by a criminal proſecution, 
becauſe it is accompanied with no manner of artful] con- 
trivance, but wholly depends on a bare naked lie; and it 
is ſaid to be needleſs to provide ſevere laws for ſuch miſ- 
chiefs, againſt which, common prudence and caution may 
be a ſufficient ſecurity. 1 Haw. 188. 

3. A perſon for a counterfeit pals, was adjudged to the 
pillory, and fined. Dalt. c. 32 

4. On an indictment againſt the defendant, a miller, 
for changing corn delivered to him to be ground, and gi- 
ving bad corn inſtead of it, it was moved to quaſh the 
ſame, becauſe it is only a private cheat, and not of a 
publick nature. It was anſwered, that being a cheat in 
the way of trade, it concerned the publick, and therefore 
was indictable. And the court unanimouſly agreed not 
to quaſh it. T. 16G. 2. K. and Wood. Sell . 
21 

1 A perſon falſely pretending that he had power to 
diſcharge ſoldiers, took money of a ſoldier to diſcharge 
him; and being indicted for the ſame, the court held the 
indictment to be good. T. 3 C. Serleſtead's caſe, 1 
Latch 202. 

6. As there are frauds which may be relieved civilly, 
and not puniſhed criminally (with the complaints whereof 
the courts of equity do generally abound); ſo there are 
other frauds, which in a ſpecial caſe may not be helped 
civilly, and yet ſhall be puniſhed criminally: Thus if a 
minor goes about the town, and pretending to be of age, 
defrauds many perſons by taking credit for conſiderable 
quantities of goods, and then inſiſts on his non-age ; 
the perſons injured cannot recover the value of their 


goods, but they may indict and puniſh him for a common 


cheat. Barl. 100. 
| | 0 * Þ inally, 


Cheat. 


J. Finally, the diſtinction which, as it ſeemeth, will 
ſolve almoſt all caſes of this kind, was taken in the caſe 
of K. and Wheatley, H. 1 G. 3. The defendant was in- 
dicted and convicted for ſelling beer ſhort of the due and 
juſt meaſure, to wit, 16 gallons as and for 18. It was 
moved in arreſt of judgment. And by the court, This 
is only an inconvenience and injury to a private perſon, 
ariſing from that private perſon's own negligence and 
careleſſneſs in not meaſuring the liquor, upon receiving 
it, to ſee whether it held out the juſt meaſure or not. 
Offences that are indictable muſt be ſuch as affect the 
publick. As if a man uſ-s falſe weights and meaſures, 
and ſells by them to all or to many of his cuſtomers, or 
uſes them in the general courſe of his dealing; fo if there 
is a conſpiracy to cheat: For theſe are deceptions that 
common care and prudence are not ſufficient to guard 
againſt, Theſe are much more than private injuries; 
they are publick offences. But in the preſent caſe, it is 
a mere private impoſition or deception. No falſe weights 
or meaſures are uſed; no conſpiracy : Only an impoſi- 
tion upon the perſon he was dealing with, in deliverin 
him a leſs quantity inſtead of a greater; which the other 
careleſly accepted. It is only a nonperformance of his 
contract ; for which non-performance he may bring his 
action. So, the ſelling an unſound horſe for a ſound 
one, is not indictable: The buyer ſhould be more upon 
his guard. And the diſtinction which was laid down, 
as proper to be attended to in all caſes of this kind, is 
this: That in ſuch impoſitions or deceits where common 
prudence may guard perſons againſt their ſuffering from 
them, the offence is not indictable, but the party is left 
to his civil remedy for the redreſs of the injury that has 
been done him ; but where falſe weights and meaſures 
are uſed, or fa}ſe tokens produced, or ſuch methods taken 
to cheat and deceive, as people cannot by any ordinary 
care or prudence be guarded againſt, there it is an offence 
indictable. Burrow. Mansfield. 1125. 


IL. By ſtatute. 


I. By the 33 H. 8. 2 F any perſon ſhall fallly and 


deceitfully obtain, or get into his hands or poſſeſſion, any money, 
goods, chattels, jeawels, or other things, of any other perſon, by 
colour and means of any falſe privy token, or counterfeit leiter 
made in another man's name; and ſhall be convicted thereof, 


by 
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Cheat. 


8 of witneſſes, or confeſſion, at the affizes or fe. 


S, or by action in any court of record ; he hall have ſuch 
puniſhment by impriſonment, pillory, or other corporal pain (ex- 
cept death) as the court ſhall appoint. Saving to the party 
grieved ſuch remedy by action or otherwiſe, for the goods fo ob- 
tained, as he might have had by the common law. 8 

And two juſlices (1 Q.) may call and convent by proceſs er 
otherwiſe (A), to the aſſixes or ſeſſions, any perſon ſuſpeted, 
and commit or bail him to the next afſizes or ſeſſions. 


Get into his hands or poſſeſſion] A perſon endeavouring by 


= 


' a counterfeit letter to defraud another of goods, and being 


apprehended on ſuſpicion of ſuch fraud, before he hath got 
the goods into his poſſeſſion, ſeems not to be within this 
ſtatute. E. 3 G. 2. K. and Brian. Seſſ. C. V. 2. 27. 


Falſe privy token] On motion to quaſh an indictment, 
which was, that the defendant came pretending that ſuch 
a perſon had ſent him to receive 20], and received it, 
whereas ſuch perſon did not ſend him: By the court, It 
is not indictable, unleſs he came with falſe tokens ; for we 
are not to indict one man for making a fool of another. 
Black. 79. | Th 55% 


H. 13 G. 2. K. and Munoz. It was adjudged, that 


an indictment averring the offence to be by falſe tokens, 


without ſhewing what thoſe falſe tokens are, is not ſuffi- 
cient; and that the fraudulently procuring a note from a 
perſon, by falſly affirming that there was one in the next 


room that would pay the money due upon it, whereas in 


fact there was no ſuch perſon in the next room, is not a 
Falſe toben, but a falſe affirmation only. Sz. C. J. 2. 201. 
Str. 1127. 5 | 85 

Note; The ftatute ſays, a falſe privy token. 


Corporal pain] Lord Cike obſerves thereupon, that for 
this offence the offender cannot be fined, but corporal pain 
only inflicted. 3 Inſt. 133. 1 9 

But Mr. Hawkins obſerves, that there is a precedent in 
Cre. Car. 564. by which it appears, that one convicted on 
ſuch a proſecution hath been adjudged not only to ſtand 
on the pillory, but alſo to pay a fine of 5001. and to be 
bound with good ſureties to the good behaviour. 1 Haw. 
188. | 


Commit or bail him] In this cafe the juſtices ſhall do 
well to take examination of the offence, and to certify the 
fame to the ſeſſions or, gaol delivery, and withal to bind 

| „ "OVer 
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| Cheat. 
over the informers and witneſſes to give evidence therein: 
Dale. c. 32. 1 e | 

2. By the 30 G. 2. c. 24. All perfons who knowingly 


and deſignedly, by falſe pretence or pretences, ſha 1 obtain 
from any perſon, money, goods, wares, or merchandizes, 


with intent to cheat or defraud any perſon of the ſame; 
or ſhall knowingly ſend or deliver any letter or writing, 
with or without a name ſubicribed thereto, or ſigned with 
a fictitious name, letter or letters, threatning to accuſe 
any perſon of any crime puniſhable by law with death, 
tranſportation, pillory, or any other infamous puniſh- 
ment, with intent to extort from him any money or 
other goods; ſhall be deemed offenders againſt law and 
the publick peace; and the court before whom any ſuch 
offender ſhall be tried, ſhall on conviction order him to 


be fined and impriſoned, or to be put in the pillory, or 


publickly whipped, or to be tranſported as ſoon as conve- 
niently may be for ſeven years. /. 1. | 

And any juſtice, before whom any perſon charged on 
oath with having committed any of the offences intended 
by this act to be puniſhed ſhall be brought, fhall examine 
by oath and ſuch other lawful means as to him ſhall ſeem 
meet touching the matters complained of, and deal with 
the offender according to law: and if the party charged 
as being the offender ſhall be committed to priſon, or ad- 


mitted to bail, to anſwer the matters complained of at the 


next ſeſſions or aſſizes; the faid juſtice ſhall bind over the 
proſecutor to appear and proſecute ſuch offender with ef- 
fect; and if ſuch goods ſo fraudulently obtained appear to 
ſuch juſtice to exceed the value of 201. the recognizance 
ſhall be in not leſs than double the value of the goods. 


ſe 2. b 


And if any perſon ſhall knowingly and deſignedly pawn, 
or exchange, or unlawfully diſpoſe of the goods of an 
other perſon, not being employed or authorized by the 
owner ſo to do, and fhall be thereof convicted by the oath 
of one witneſs, or confeſſion before one juſtice; he ſhall 
forfeit 20s. and if not forthwith paid, the faid juſtice ſhall 
commit him to the houſe of correction, or ſome other 
publick prifon of the place where he ſhall reſide or be con- 
victed, there to remain and be kept to hard labour for 
fourteen days, unleſs the forfeiture ſhall be ſooner paid: 
and if within three days before the expiration of the ſaid 
fourteen days the ſaid forfeiture ſhall not be paid; the ſaid 
juſtice, upon application of the proſecutor, ſhall order him 
to be publickly whipped in ſuch houſe of correction or 
priſon, or in ſome open publick place of the city, diviſion, 
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town or place whercin the offence ſhall have been com- 
mitted, as to ſuch juſtice ſhall ſeem proper. The ſaid 
forfeitures, when recovered, to be applied- towards ma- 
king ſatisfaction thereout to the party injured, and de- 
fraying the coſts of the proſecution, as ſhall be adjudged 
reaſonable by ſuch juſtice ; bur if the party injured ſhall 
decline to accept of ſuch ſatisfaction and coſts, or if 
there be any overplus of the ſame, then ſuch forfeitures 
or overplus ſhall be paid to the overſeers for the uſe of 
the poor of the pariſh or place where the offence was 
committed. /. 3. oO 

And every perſon who ſhall take any goods by way of 
pawn, pledge, or exchange, ſhall forthwith enter or cauſe 
to be entred in a fair and regular manner, in a book to be 
kept for that purpoſe, a deſcription of ſuch goods, and 
the ſum advanced thereon, the day and year, and the name 
and place of abode of the perſon by whom they were 
pawned, and alſo the name and place of abode of the 
owner according to the information of the perſon. ſo pawn- 
ing the ſame; and ſhall at the ſame time give a duplicate 
or copy to the perſon ſo pawning the ſame, if required ; 


on paying to him an halfpenny, if the goods are pawned for 


leſs than 20s; and a penny, if pawned for 20s. and not 
more than 51; and 2d. if for any larger ſum: And in de- 
fault of making ſuch entry and giving ſuch duplicate or 
copy if returned, he ſhall forfeit 5 l. by diſtreſs by warrant 


of one juſtice, to be applied to the uſe of the poor as 
aforefaid. /. 4. . 

And if in the courſe of any of the aforeſaid proceedings 
before any juſtice in purſuance of this act, it ſhall appear 
or be proved to the ſatisfaction of ſuch juſtice upon oath, 
that any of the goods ſo pawned are become or have been 
rendred of leſs value than the ſame were at the time of 
pawning thereof, through the default, neglect, or wilful 
miſbehaviour of the perſon to whom they were pawned ; 


the ſaid juſtices ſhall award a reaſonable ſatisfaction to 


the owner in reſpect of ſuch damage, and the ſum ſo 
awarded ſhall be deducted out of the principal, and inte- 
reſt, and allowance for warehouſe room, which ſhall ap- 
pear to be due to the perſon to, whom they were pawned ; 
and it ſhall be ſufficient for the pawner to pay or tender 
the money upon the balance, after deducting out of the 


principal and intereſt, and money paid for warehouſe room 


as aforeſaid, ſuch reaſonable ſatisfaction in reſpect of ſuch 
damage as ſuch juſtice ſhall order, and upon fo doing, 
the juſtice ſhall proceed as if he had tendered the whole. 
J. 5: 5 

| And 
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And if any perſon ſha!] knowingly buy or take in as 3 
pledge, any linen or apparel intrufted to any other perſon 
to waſh, ſcour, iron, mend, or make up; and ſhall be 
convicted thereof, on the oath of one witneſs, or confeſ- 
ſion, before one juſtice : he ſhall forfeit double the ſum 
given or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this act; and ſhall be obliged to reſtore 
the ſaid goods to the owner in preſence of the juſtice, 


[. 6 


nd if any perſon who ſhall offer by way of pawn, 
pledge, exchange, or ſale, any goods, ſhall not be able 


or ſhall refuſe to give a ſatisfactory account of himſelf, or 


of the means by which he became poſleſſed thereof ; or if 


there ſhall be any other reaſon to ſuſpect that ſuch goods 


are ſtolen, or otherwiſe illegally or clandeſtinely obtained: 
it ſhall be lawful for any perſon, his fervants or agents, 


to whom the ſame ſhall be offered, to ſeize and detain ſuch 


perſon and the ſaid goods, and to deliver him as ſoon as 
conveniently may be into the cuſtody of the conſtable or 
other peace officer, who ſhall immediately convey ſuch 
perſon and the ſaid goods before a juſtice ; and if ſuch ju- 
{tice ſhall upon examination and inquiry have cauſe to ſuſ- 
pect that the ſaid goods were ſtolen or illegally or clan- 
deſtinely obtained, he may commit him to ſafe cuſtody 
for any time not exceeding fix days in order to be fur- 
ther examined; and if upon either of the ſaid examina- 
tions it ſhall appear to the ſatisfaction of ſuch juſtice, 
that the ſaid goods were ſtolen or illegally or clandeſtinely 
obtained, he ſhall commit the offender to the common 
gaol or houſe of correction, there to be dealt with accord- 
ing to law. Provided nevertheleſs, that if ſuch goods fo 
ſeized and detained as afcreiaid ſhall afterwards appear to 
be the property of the perſon who offered the ſame to be 
pawned, exchanged, or ſold, or that he was authorized 
by the owner thereof to pawn, exchange, or ſell the ſame z 
the perſon who ſhall ſo ſeize or detain the party who of- 
fered the ſaid goods ſhall be indemnified for having ſo done. 
J. 7, 8. | | 


And if the owner of any goods unlawfully pawhed, 


pledged, or exchanged, ſhall make out either on his oath, 


or by the oath of one witneſs before one juſtice, that ſuch 
owner hath or hath had his goods unlawfully obtained or 


taken from him, and that there is juſt cauſe to ſuſpect that 


any perſon within the juriſdiction of ſuch juſtice hath 
knowingly and unlawfully taken to pawn, or by way 


of pledge, or in exchange, any goods of ſuch owner, 


and without his privity or authority; and mike appear 
Vo. I. to 
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to the ſatisfaction of ſuch juſtice, probable grounds for 


ſuch the owner's ſuſpicion : ſuch juſtice may iſſue his 
warrant for ſearching in the day time the houſe, ware- 
houſe, or other place of any ſuch perſon ſo charged as 
aforeſaid; and if the occupier of ſuch houſe, warehouſe, 
or other place ſhall, on requeſt to him made to open the 
ſame by any peace officer authorized to ſearch there by 
warrant of ſuch juſtice, refuſe to open and permit the 
ſame to be ſearched, it ſhall. be lawful for ſuch peace 
officer to break open any ſuch houſe, warehouſe, or other 
place in the day time, and to ſearch as he ſhall think fit 
therein for the goods ſuſpected to be there, doing no wil- 
ful damage; and if any perſon ſhall oppoſe or hinder any 
ſuch ſearch, and ſhall be thereof convicted before one ju- 
ſtice by the oath of one witneſs, he ſhall forfeit 51. and 
if the ſame ſhall not be immediately paid down, or within 
the ſpace of 24 hours, the juſtice ſhall commit him to the 
houſe of correction or ſome other publick priſon, there 
to be kept to hard Jabour for any time not exceeding one 
month, nor leſs than five days, unleſs in the mean time 
the ure ſhall be paid; and ſuch forfeiture, when 
recovered ſhall go to the poor: and if upon ſuch ſearch 
any of the goods ſhall be found, and the property of the 
owner ſhall be made out to the ſatisfaction of ſuch juſtice 
by the oath of one witneſs or confeſſion, ſuch juſtice 
ſhall thereupon cauſe the ſame to be forthwith reſtored to 
the owner. 


And if any g goods ſha!l be pawned or pledged for ſecu- 


ring any money lent thereon, not exceeding in the whole 
the principal ſum of 1ol. and the intereſt thereof; and 
if within two years after the pawning thereof (proof ha- 
ving been made on oath by one witneſs, or by producing 
a duplicate of the entry directed to be given by this act 
as aforeſaid, before any ſuch juſtice, of the pawning of 
ſuch goods within the ſaid ſpace of two years) any fuch 
pawner who was the real owner of ſuch goods at the time 
of the pawning thereof, ſhall tender to the perſon who 
lent on ſecurity of the ſaid goods the principal money bor- 
rowed thereon, and all intereſt due for the ſame, together 
with ſuch charges for the warehouſe room of the goods 
pawned as ſhall be agreed on at the time of pawning the 


fame; and the perſon who took the goods in pawn ſhall 


thereupon neglect or refuſe to deliver back the goods ſo 
pawned for any ſum not exceding the ſaid principal 
ſum of 1ol. to the perſon who borrowed the money 
thereon; then, and in ſuch caſe, on oath thereof made 
by the pawner, or ſome other credible perſon, any juſtice 
of the place where the perſon who took ſuch pawn ſhall 

dwell, 
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dwell, on the application of the borrower, ſhall cauſe 
ſuch perſon to come before him, and ſhall examine on oath 
the parties themſelves, and ſuch other credible perſons as 
ſhall appear before him, touching the premiſſes; and if 
tender of the principal and intereſt, and charges for ware- 
houſe room as aforeſaid, ſhall be proved by oath to have 
been made as aforeſaid, within the ſaid ſpace of two years; 
then on payment by the borrower of ſuch principal money 
and the intereſt due thereon, ro ery with ſuch charges 
for warehouſe room as aforeſaid, to the lender, and in 
caſe the lender ſhall refuſe to accept thereof on tender be- 
fore ſuch juſtice, the ſaid juſtice ſhall thereupon, by or- 
der under his hand, direct the goods ſo pawned forthwith 
to be delivered to the pawner: and if the lender ſhall ne- 
glect or refuſe to deliver up, or make ſatisfaction for ſuch 
goods as aforeſaid, as ſuch juſtice ſhall order; then he 
ſhall commit the party refuſing to the houſe of correction, 
or ſome other publick priſon, "until he ſhall deliver up the 
ſaid goods according to the order of ſuch juſtice, or make 
ſatisfaction for the value thereof to the party intitled to 
the redemption. /. 10. | 

But if any pawn or pledge of goods, made by or for the 
proprietor, ſhall remain unredeemed for two years, the 
ſame ſhall be forfeited ; and the perſon to whom they were 
pawned may fell the ſame ;, ſubject nevertheleſs to account 
for the overplus, if any ſhall be, of the produce of all ſuch 
goods which have been pledged for 21. and upwards, as 
by this act is directed. And he ſhall enter in a book to 
be kept for that purpoſe, a juſt account of the ſale of all 
ſuch goods, expreſſing the day when, the money for which, 


and the name and place of abode of the perſon to whom 


the ſame were ſold : and if they be ſold for more than the 
ran and intereſt, and charge of warehouſe room, the 

overplus ſhall be paid on demand to the perſon on whoſe 
account ſuch goods were pawned ; who ſhall for his ſatiſ- 
faction be permitted to inſpect the entry to be made as 


aforeſaid of ſuch ſale, paying for ſuch inſpection the ſum 


of one penny, and no more; and if any perſon ſhall refuſe 
to permit ſuch perſon who pawned the goods to inſpect 


ſuch entry (ſuch perſon, if he be an executor, adminiſtra- 


tor or aſſignee, at ſuch time producing his I-tters teſta- 
mentary, letters of adminiſtration or aſſignment); or if 
the goods were {old for more than the ſum ent ed in ſuch 


book; or if ſuch perſon fhall not make ſuch entry, or ſhall 


not have bona fide ſold the goods for the beſt price that he 


might have reaſonably cot for the ſame, without his wilful 


default; or ſhall refuſe. to pay ſuch overplus on demand 
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as aforeſaid; he ſhall forfeit treble the value of ſuch goods 


to the Non by whom, or on whoſe account they were 
pawned, to be recovered in any of his majeſty's courts of 
record at Veſiminſter. ſ. 11, 12. 

Provided, that no fee or gratuity ſhall be taken for any 
ſummons or warrant, granted by any juſtice in purſuance 
of this act, ſo far as the ſame relates to goods pawned, 
pledged, taken in e or unlawfully diſpoſed of. 
fe 13. 

And any juſtice, unto whom complaint upon oath ſhall 
be made of any offence committed againſt this act, ſhall 
iſſue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch of- 
fence ; and the juſtice before whom he is brought, ſhall 
hear and determine the matter, and proceed to judgment 
and conviction : and if it ſhall appear, upon oath, to the 
ſatisfaction of ſuch juſtice, that any perſon within his 
juriſdiction can give material evidence on behalf of the 
proſecutor , or of the perſon accuſed, and who will not 
voluntarily appear; he ſhall iſſue bis ſummons to con- 
vene him to give his evidence; and if he ſhall neglect or 
refuſe to appear on ſuch ſummons, and no juſt excuſe 
ſhall be offered, then (on proof upon oath of the ſum- 
mons having been duly ſerved upon him) he ſhall iſſue 
his warrant to bring ſuch witneſs before him; and on his 
appearance, if he ſhall refuſe to be examined on oath, 
without offering juſt cauſe for ſuch refuſal, the juſtice 
ſhall commit him to the publick priſon for any time not 
exceeding three months: and if on ſuch examination the 
juſtice ſhall deem the evidence of any ſuch witneſs to be 
material, he may bind over ſuch witneſs, unleſs a feme- 
covert, or under the age of 21 years, by recognizance in 
A reaſonable penalty, to appear and give evidence at the 


nc xt ſeſſions or aſſizes. /. 16. 


And no perſon charged on oath with being guilty of 
any of the offences puniſhable by this act, and which ſhall 
require bail, ſhall be admitted to bail before 24 hours no- 
tice at leaſt ſhall be proved by oath to have been given 
in writing to the proſecutor, of the names and places of 
abode of the perſons propoſed to be bail for any ſuch of- 
fender, unleſs the bail offered ſhall be well known to the 
juſtice, and he ſhall approve of them. And every ſuch 
offender who ſhall be bound over to the ſeſſions or aſ- 
fizes, ſhall be tried at the next ſeſſions or aſſizes to be 
he'd after his being apprehended, unte :is the Court ſhall 
think fit to put off the trial on juſt cauſe made out to them. 


And 
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And in all proceedings on this act, any perſon ſhall be 
admitted to be a witneſs, notwithſtanding his being an in- 
habitant of the place wherein the offence ſhall have been 
committed. /. 18. 

And the juſtice before whom any perſon ſhall be con- 
victed upon this act, ſhall cauſe the conviction to be 
drawn up in the form, or to the effect following; 


Be it remembred, that on this day of —— 
29 . in the — year of his majeſty's reign, A. B. 
is convicted before — of 75 majeſty's fuſtices of the peace 
Vor the fard county of — —— | or, for the riding, or diviſien, 


of the ſaid county of .. for #he city, liberty, or town 


of as the caſe ſhall be] fer and the 
faid ——— do adjudge him or her to pay and forfeit for the 
fame, the ſum of —— —. Given under ——=— the day and 


year afareſaid. 


The ſame to be written upon parchment, and tranſmit- 
ted to the next ſeſſions, to be filed amongſt the records; 
and if any perſon fhall appeal to the ſaid ſeſſions, the ju- 
{tices there ſhall, upon receiving the ſaid conviction, pro- 
cced to hear and determine the matter. /. 19. 

And no certiorari ſhall be granted, to remove any pro- 
ccedings on this act. /. 20 

And if any perſon convicted of any offence puniſhable by 
this act, ſhall think himſelf aggreived by the judgment of 
the juſtice before whom he ſhall have been convicted, he 
may appeal to the next ſeffions, and the execution of the 
judgment ſhall in ſuch caſe be ſuſpended, the perſon con- 


victed entring into recognizance at the time of the convie- 


tion, with two ſureties in double the ſum he ſhall have 
been adjudged to pay, upon condition to proſecute ſuch 
appeal with effect, and to be forthcoming to abide the 
judgment and determination of the ſaid ſeſſions: and the 
ſeſſions ſhall award ſuch coſts as ſhall appear juſt and rea- 
ſonable to be paid by either party; and if the judgment 
#hall be affirmed, the, appellant ſhall immediately pay the 
fum adjudged. to be forfeited, together with ſuch cofts as 


the court ſhall award, or, in default thereof, ſhall ſuffer . 


the pains and penalties by this act inflicted upon perſons 
reſpectively, who ſhall neglect to pay, or ſhall not pay 
the forfeitures by this act to be paid. /. 21. 

And perſons ſued for any thing done on this act, may 
have double coſts. {. 22. 

And juſtices acting under this ſtatute ſhall be indem 
as by the 24G. 2. c. 44. And no ſuit ſhall be cou cnces 

| X 3 2 2 


98 


8 


309 


310 


Cheat. 


againſt any peace officer for any thing done in the execu- 


tion of this act, until notice in writing ſhall have been 


given to him, or left at his uſual place of abode by the at- 


torney employed againſt him; which notice ſhall contain 


the name and place of abode of the perſon who is to brin 

the action, together with the cauſe of action; and the name 
and place of abode of the attorney ſhall be underwitten 
or indorſed thereon ; and ſuch peace officer may, at any 
time within 14 days after ſuch notice, tender or cauſe to 
be tendred any ſum as amends for the injury complained 


of, to the party complaining, or to the ſaid attorney; and 


if the ſame is not accepted of, the defendant may plead 


ſuch tender in bar of ſuch action, together with the ge- 


neral iſſue, or any other plea, with leave of the court; 
and if the jury ſhall find the amends to have been ſuffi- 
cient, or otherwiſe the plaintiff ſhall fail in the action, he 
ſhall have his coſts; and if the plaintiff ſhall prevail he 
ſhall have ſuch damages as the jury ſhall think proper, 
together with full coſts, / 23. 


A. Warrant of two juſtices to apprehend an of- 
tender; on 33 8. ts 8 


Weſtmorland. 3 To the conſtable of 


W HERE AS complaint hath lee made unto us wheſe 


names and ſeals are hereunto ſet, two of his majeſiy's 


Juſtices of the peace for the ſaid county, and one of us of the 
quorum, pen the oaths of A. I. o — yeoman, and 
B. I. of ——— yeoman, that on the — day 0 


A. O. if — yeoman, aid by a falſe privy token [or, 


ccunterfeit letter] that is to ſay, by [here particularize the 


ofrence] falſely and deceitfully obtain and get into his hands 
and prjſe/ſion [here mention the things] from C. LI. of 


contrary to the ſtatute in that caſe made: Theſe are therefore, 


to command you, upon fight hereof, forthwith to bring the 
faid A.O. before us at on the day of 
to anſwer to the ſaid complaint, and farther to be dealt withal 
according to law. Given under cur hands and ſeals the —— 


nay off ——. 


Cheeſe. See VBtittcr. 
Chocolate, See Exciſe. 


Church 
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Church and church yard. 


15 HE ancient Saxon word is cyrce, the Daniſh Original of the 
 khirche, the Belgick kercke, the Cimbrick #irkia word church, 
or Tur; probably from the Greek word xvgaxy, belong= | 
ing to the Lord, or xveiz iz, the Lord's houte : ſo that 
we have loſt the ancient pronunciation of the word (except 
in the northern parts of England, and in Scotland) by 
ſoftening the letters c or ch, as we have done in many 
caſes; which letters the ancient Greeks and Romans al- 
ways pronounced hard, as the letter E. | 
2. In cilies and towns cerporate, the biſhop (with the con- Uniing f 


ſent of the mayor, aldermen, and juſtices of the peace, and of churches, 


the patron) may unite two churchs or chapels; and make order 
with the like conſent, that the patrons preſent by turns, ha- 
Ding regard to the value of the livings united: and the incum- 
bents thereof ſhall be graduates. 17 C. 2. c. 3, b 
3. Clauſes are commonly inſerted in the ſeveral acts of New churches, 
parliament for making proviſion for the rectors of new 
churches, which clauſes give certain powers to juſtices 


of the peace, in relation to the aſſeſſments to be made for 


that purpoſe. ä 
4. No fairs nor markets ſhall be kept in church yards. 13 Markets in the 
Ed; i $6 8-0. . 
. 6 all not be arreſted, and drawn 6 Arreſt in the 
5 Clergy Oe ſb , : x eff 3 FN : ut of * church or church 
church or church yard, whilſt they attend to divine ſervice; on ind. 
pain of impriſoument of the offender, and ranſom at abe king's 
will, and ſatisfaction to the party arreſted. 50 Ed. 3. c. 5. 
1 K-43: 0 
Alſo it is ſaid, that arreſts in civil caſes ought not to 
be of perſons going to or coming from church ; but that 


a warrant from a juſtice of the peace for the king may 


be executed in ſuch caſe. Cro. Car. 602. Cro. Fa. 321. 
2 Bulſt. 72. | 
But altho' the officer may be puniſhed for the ſame ei- 
ther in the ſpiritual or temporal courts, yet the arreſt (if 
not on a Sunday) is good in law. Maiſen, c. 34. p. 344. 
ob. F any per ſen ſhall, by words only, guarrel, chide, or Brawling in the 
brewt, in any church or church yard, the ordinary (on proof of church or chuck 
two witneſſes) may ſuſpend every layman, being an effender, mw 
ab ingreſlu eccleſiæ; and every clergyman from the mini- 


| firation of his office, ſo long as he ſhall think mect. 5 & 6 


Ed T4 11 - | 
7. If any hall mite, or lay any violent hands on anther Stiiking in ho 
in any church or church yard, he ſhall be deemed ipſo facto or herch 
: . | : £ eie. 
4 ercommunicate, 
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Yards 


Sacrilege. 


Church and church vard. 
excommunicate, and be excluded from the fellowſhip and com- 
pany of Chriſt's congregation. 5 & 6 Ed. b. c. 4. 1. 2. 

Lay any violent hands} But churchwardens, or perhaps 
private perſons, who whip boys for playing in the church, 
or pull off the hats of thoſe who obſtinately refuſe to take 


them off themſelves, or gently lay their hands on thoſe 
who diſturb the performance of any part of divine ſer- 
vice, and turn them out of the church, are not within 


the meaning of this ſtatute. 1 Haw. 139. 
Shall be deemed ipſo facto excommunicate] And he ſhall 


riot excuſe himſelf by ſhewing that the other aſſaulted him. 
1 Haw. 139. 


Ipſo facto] Nevertheleſs, in this and other like caſes, 
there ought either to be a precedent conviction at law, 
which muſt be tranſmitted to the biſhop ; or elſe the ex- 
communication mult be declared in the ſpiritual court 
upon a proper proof of the offence there; for it is implied 
in every penal law, that no one ſhall incur the penalty 
thereof, till he be found guilty upon a lawful trial. I 


Haw. 1 


8. If any hall maliciouſiy frike another with any weapon, 
h in any church or church yard, or fhall there draw any weapon 


with intent to ſtrike, and ſhall be convicted thereof by verdict 
of 12. men, or confeſſion, or by two witneſſes, before the judges 
of aſſize, or juſtices of the peace in their ſeſſuons, he ſhall be ad- 


judged to have one of his ears cut off ; and if he have no ears, 


be ſhall be burned in the cheek with an hot iron having the let- 
ter F, whereby he may be known and taken for a fray maker 
and fighter; and he ſhall alſo fland ipſo facto excommunicate, 
6. e. . f.3. 

9. He who ſteals goods belonging to a pariſh church, 
may be indicted for ſtealing the goods of the pariſhioners, 
1 Haw. 94. | 

For other matters, ſee title Churchwardens. 


Churchwardens, 
Ibo are exempted from being churchwardens. 
II. Chufing and ſwearing of churchwardens, with 
their duty thereupon. | 
III. Their duty in levying rates; and therein of 
veſtries, and jeleft veſtries. 
IV. Their 
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Churchwardens. - an 

IV. Their duty as to repairs ; and therein concern- f 
ing church ſeats. 

V. Their duty as to ſundry other matters. | 


V. Concerning preſentments ; and therein of ſideſ- 
men or aſſiſtants. 


VII. Their accounting, 


VIII. Their puniſhment on W 
IX. Their indemnity on doing their duty. 


I. Who are exempted from being churchwardens. 


1. Counſellor, or attorney, ought not to be choſen Attorneys, 
churchwarden ; and if he is, he may have a pro- 
hibition, by reaſon of his attendance on the courts at 
We/tminſter. 2 Roll's Abr. 272. 
2. Apothecaries, who have ſerved 7 years, ſhall be 88 


| exempted from the office of churchwarden. 6 W. c. 4. and ſurgecus. 


And by the 18 G. 2. c. 15. Freemen of the corpora- 
tion of ſurgeons in London are exempted from being 
churchwardens. | 

3. Diſſenting teachers or preachers, in holy orders, Diſtenting mini- 
or pretended holy orders, being duly qualified, are ex- ſters. 
empted from the office of churchwarden. 1 . . I. 
e 

4. Other diflentets, ſcrupling to take upon them the Other diſſenters. 
office, may execute the ſame by a ſufficient deputy, to be 
approved of in like manner as other churchwardens. 1 V. 


fel}. „ 


5. All perſons who have oraſeeutad a felon to convic- Perſons having 
tion, are exempted from the office of churchwarden, in Cs er 
the mY where the offence was committed. 10 & 11 V. 

FAY = > 

6. By Ss 2 G. 3. c. 20. which is of force for 7 years, perſon ſerving 
Sc. No private man, perſonally ſerving for himſelf in in the militia, 
the militia, during the time of ſuch ſervice, ſhall be liable 
to ſerve as churchwarden. 


I. Chufing and ſwearing cburchwardens, with their 
duty ihertupon 


1. Churchwardens ſhall be choſen yearly in Eaſter week, When to be cho- | 
by the joint conſent of the miniſter and pariſhioners, if it ſen, and by 
whom. 
may be; but if they cannot agree, the miniſter ſhail chufe 
one, and the pariizioners another. Can, 89. 
But 
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_ oath, 


214 Cuhurchwardens. 
But where there is a cuſtom for the pariſhioners to 
chuſe both, that cuſtom ſhall continue. Gib. Codex 
242. 
Refufing to take 2. A perſon choſen churchwarden, faking to take his 


the office. office and oath, may be excommunicated for the refuſal ; 


and no prohibition will lie. G16/ 243. 
Refuſing to 3. And the eccleſiaſtical judge, refuſing to ſwear him: 
fwear them. may be compelled by a mandamus, Gf. 243. 
Churchwarden's 4, The churchwarden's oath, as ſaid to have been agreed 
on, upon mutual conſultation between the civilians and 
common lawyers, i is as follows: 


« You ſhall ſwear truly and faithfully to execute the 
© office of a churchwarden within your pariſh, and ac- 
© cording to the beſt of your ſkill and knowledge pre- 
e ſent ſuch things and perſons as to your knowledge 
are preſentable by the laws eccleſiaſtical of this realm 
do help you God and the contents of this book. of 


_ Gibſ. 243. 


Churchwardens 5. Churchwardens being thus ſworn, are fo far in- 

a body corporate. corporated by law, as to ſue for the goods of the church, 
and to bring an action of treſpaſs for them ; and alſo 
to purchaſe goods for the uſe of the pariſh ; but they 
are not a corporation in ſuch ſort as to purchaſe lands, 
or take by grant, except in London by cuſtom. Gib. 
241. 

How long they 6. Churchwardens ſhall continue in office, till the new 

ſhall continue. churchwardens be ſworn. Can. 118, 


A 


IT. Their duty in levying rates; and therein , ve 
ries, and ſelect veſtries. 


Summoning a 1. The rates muſt be made with the conſent of the ma- 


veſtry. jor part of the pariſhioners, houſekeepers, or occupiers of 
land. In order to which, publick notice of a veſtry (a 
place ſo called from the veſtments of the miniſter kept 


there) ought to be given the Sunday before, either in the 


church after divine ſervice is ended, or elſe at the church 
door as the pariſhioners come out; both of the calling 
of the ſaid meeting, and alſo of the time and place of 
the aſſembling of it. And it will be faireſt then alſo 
to declare for what buſineſs the faid meeting is to be 
held, that no one may be ſurprized, but that all may have 
full time before, to conſider of what is to be propoſed at 
the ſaid meeting. And it is uſual that for half an hour be- 
bore it begins, one of the church bells be tolled to give 
the 
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Churchwardens. 315 
the pariſhioners notice when they are met. 5 Co. 67. 
Par: bn *6- | 
2. At the common law, every pariſhioner who paid to Who ſhall have 


the church rates, and no other, had a right to vote. Par. _ the 
L. 56. And thoſe that pay no church rates ſhall have no 


vote in affairs relating to it, except it be the rector or 


vier... & 7 
3. All perſons who have a vote in the veſtry have an Who may ad- 
equal right, and neither the miniſter nor churchwardens, 
without a ſpecial cuſtom, can adjourn the veſtry; but this 
can only be done by a majority of the whole aſſembly. 
Str. 1047. 
4. When the churchwardens and pariſhioners are there Laying the rates. 
met, they are to conſider what ſum of money it will be 
neceſſary to raiſe for ſuch repairs as ſhall then be needful ; 
and after they have agreed what ſum is fit, they are to 
make an equal levy. Degge 171. | 
5. And the major part of them that appear, ſhall bind Majority to bind 
the pariſh ; or if none appear, the churchwardens alone dhe pariſh. 
may make the rate ; becauſe they, and not the pariſhio- 
ners, are to be cited and puniſhed, in defect of repairs. 
Gi. 220. | | | 
6. It is moſt convenient, that every pariſh act there Entring in 
be entred in the pariſh book of accounts, and every bock. 
man's hand conſenting to it be ſet thereto; for then it 
will be a certain rule for the churchwardens to go by. 
Par. L. $5. 
7. By cuſtom there may be ſelect veſtries, of a certain Select veſtry. 
number of. perſons elected yearly, to make rates, and ma- 
nage the concerns of the pariſh for that year : and ſuch 
cuſtom is a good cuſtom. Read. Ch. Service. Gb. 246. 
Str. 728. | | 
8. It is holden, that a rate for the reparation of the u rates: 
fabrick of a church is real, charging the land, and not for the fabrick, 
the perſon; but a rate for ornaments is perſonal, upon the ne for 88 
goods, and not upon the land. Gibf. 220. - 4 
And in '7efrey's caſe, 5 Co. 67. it was ſolemnly adjudg- 
ed, that the rates for the repair of the church ſhall be laid 
upon every occupier of lands in the pariſh, altho' ſuch 
occupier live in another pariſh ; and fuch perſon may come 
to the veſtries of the pariſhioners, and vote in the making 
a rate: but he ſhall not be charged towards the orna- 
ments of the church, as for bells, repair of ſeats, bread 
and wine, clerk's wages, viſitation charges, and the like, 
by reaſon of ſuch lands; for that the perſonal eſtates of 
the inhabitants are chargeable with every thing that doth 
not relate to the fabrick of the church, or repairs of the 
fences 


journ the veſtry. 
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1 Churchwardens, 
fences of the church yard, or ſuch other things as con- 
cern the freehold. | 
And therefore ſome have been of opinion, that church- 
wardens ſhould make two rates; one upon lands and 
houſes, which may concern the freehold of the church, 
and another upon perſonal eſtates and ſtock, to defray 


other expences. But as this method creates confuſion, ſo 


it is ſeldom practiſed. 
And Sir Simon Degge ſays, that he conceives the law to 
be clear otherwiſe ; and that a foreigner who holds lands 
In the pariſh is as muth obliged to pay towards the bells, 
ſeats, and ornaments, as to the repair of the church ; 
otherwiſe there would be great confuſion in making ſeve- 
ral levies, which he never obſerved to be practiſed within 
his knowledge. But he leaves it a query, among a diver- 

ſity of opinions. p. 173. N 
And Mr. Shaw, in his pariſh law, having cited the 
authors who hold theſe different opinions, ſays, that the 
practice generally now goes according to the opinion 
laſt mentioned, namely, that foreigners occupying lands 
within the pariſh ſhall be charged to both ; and that the 
eccleſiaſtical judges, as well as the temporal, for the 
eaſe and convenience which accrues from the making of 
one levy for all, do give countenance hereto, and begin 
to treat the contrary opinion as obſolete and out of doors. 
L9H - | 
— 0 pound = 4 4 A taxation by the pound rent is the moſt equitable 
5 way, and not according to the quantity of the land. 
Wood, b. 1. c. 7. 


. . 10. Where lands are in farm, not the leſſor, but the 
arged, an . | 
the ras hy not tenant ſhall be rated and pay. Gz/. 221. | 

Impropriator 11. An impropriator, tho' bound to repair the chance], 


_ far charge- js al ſo bound to contribute to the reparations of the church, 
if he hath lands in the pariſh, which are not. parcel of the 
parſonage. Gibſ. 221, 223. 
Appeal againſt 12. If any perſon find himſelf aggrieved at the inequa- 
the rate. Jity of the atſeſiment, his appeal muſt be to the eccleſia- 
ſtical judge. Degge 172. 

And in ſuch caſe, it he will be relieved, he muſt ſhew, 
that he is illegally or unequally taxed in reſpect of the 
quantity of his land, as being rated for more than he has, 
or that the land which he hath is over-rated, or that the 
rate was needleſs, or that ſome lands in the pariſh are 
omitted in the rate. Hood, b. 1. c. 7. | 

| 12. If any refuſe to pay the rates, being demanded 
833 * 2 n they * to be ſued Ne ia the ec- 
21 dleſiaſtical 


Churchwardens. 317 
clefiaſtical courts, and not elſewhere. Gzb/. 219, Degge 
171. | | 5 
Alſo a quaker, refuſing to pay church rates, may be 
ſued, as other pariſhioners, in the eccleſiaſtical court; or 
he may be proſecuted before the juſtices of the peace, in 
the ſame manner as for his tithes. | | 


V. Their duty as to repairs ; and therein concerning 


church ſeats. 


1. Of common right, the ſoil and freehold of the church Who ſtall rapair, 
is the parſon's; the uſe of the body of the church, 
and the repair of it, common to tne pariſhioners ; and 
the diſpoſing of the ſeats therein, the right of the ordinary. 
Gib/. 201, | 
2. The ſpiritual court may compel the pariſhioners to Who may com- 
repair the body of the church, and may excommunicate 1 
every one of them till it be repaired; but thoſe that are a 
willing to contribute ſhall be abſolved, till the greater part 
agree to a tax. Read. Ch. Service. : 
3. If the churchwardens erect or add any thing new, Difference be- 


: : Be tween adding 
either to the fabrick of the church, utenſils, or church yard 9 i 


they mult have the conſent of the pariſhioners ; and if ſuch and repairing the 


additions are in the church, the biſhop's licence is alfo ne- old. 
ceſſary. But where neceſſary repairs are wanting, the 
greater part of the pariſh will bind the leſs ; and if the 
major part will not conſent, where repairs are neceſſary, 


the churchwardens may repair without their confent, if 


upon notice given they refuſe. to meet, or when they are 
met, refuſe to make a rate. But if a church fall down, 
the pariſhioners are not bound to rebuild it. Read. Ch. 
Service. 1 Vent. 367. N * 

4. But if a church be ſo much out of repair, that it is 
neceſſary to pull it down, or ſo little, that it needs to be 
enlarged, the major part of the pariſhioners may make a 
rate for new building, or enlarging, as there ſhall be 
occaſion. This was declared in the 29 C. 2. by all the 
three courts ſucceſſively; notwithſtanding the cauſe was 
laboured by a great number of quakers, who oppoſed the 
rate. Gibſ. 221. | 

5. The parſon, that is, the ſpiritual rector, as alſo the 
lay impropriator, are bound by common right to repair 
the chancel, and is thereupon intitled to the chief ſeat 
therein, unleſs another hath it by preſcription ; yet he 
hath not the diſpoſal of the ſeats therein, but the biſhop. 
Gwſ. 223, 224. | 


2 | | 6. An 


Repairing the 
chancel, | 
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Repairing an iſle. 


Seat inſeparable 
from the houſe. 


Churchwardens. 


6. An iſle in a church, which hath time out of mind 
belonged to a particular houſe, and been maintained and 
repaired by the owner of that houſe, is part of his frank 
tenement, and the ordinary cannot diſpoſe of it, or in- 
termeddle in it. Sig. 221. 

7. A ſeat, or priority in a feat, in the body of the 
church, may be preſcribed for as belonging to a houſe, if 


it hath been uſed, and alfo repaired, time out of mind, 


by the inhabitants of ſuch houſe, Gibſ. 221. 
And no one can claim a ſeat in a church by preſcription 
as appendant or belonging to land; but it muſt be laid as 


belonging to a houſe, in reſpect of the inhabitancy there- 


Sf. od, 5. 1. c. 7. 


Overſeer. 


And therefore a ſeat may not be granted to a perſon and 
his heirs abſolutely ; for the ſeat doth not belong to the 
perſon, but to the inhabitant. Gib. 2217. 


V. Their duty as to ſunary other matters. 


I. Every churchwarden i is an 1 on the poor, al- 
tho” every overſeer of the poor is not a churchwarden. 


43 El. c. -/ ; | 
And in M. 15 C. 2. A churchwarden was committed by 


the two next juſtices, as churchwarden, for refuſing to ac- 


Chur ch Way. 


Vacancy. 


count for the money received and diſburſed by him ; but on 
an habeas corpus he was diſcharged : becauſe by the warrant 
of commitment it ought to appear that he was overſeer of 
the poor, for by the {tatute of 43 El. that is annexed to his 
office of churchwarden, and the juſtices have no juriſdiction 
over him as churchwarden, but as overſeer. Dalt. 186. 

2. They are to ſee that the church ways be well kept 
and repaired, And the right to a church way may be 
claimed and maintained by a libel f in the ſpiritual court. 
2 Roll's Abr. 287. 

3. Churchwardens have the care of a benefice during its 
vacancy : Having firſt taken out a ſequeſtration from the 
ſpiritual court, they are to manage all the profits and ex- 


pences of the benefice for him that ſhall next ſucceed ; 


plow and ſow his glebe ; take in the crop; collect tithes ; 


thraſh out and ſell corn; repair houſes and fences, and 
the like. And they ſhall take care that during the vacancy 


the church ſhall be duly ſerved by a curate approved by 
the biſhop, whom they are to pay out of the profits of the 


benefice, And if the ſucceſſor thinks himſelf aggrieved 


ri them, he may appeal to the eccleſiaſtical judge. Par. 
L. 99. Camp. Par. Of. 5 | 
4. They 
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4. They (or the conſtable) ſhall levy the penalties for ae calling 

perſons exerciſing their worldly calling on the Lord's day, 44%. * 
20 C. 2. c. 9: | | | 
15 They PAT ſuffer no plays, feaſts, banquets, ſuppers, Profanation of 
church ales, drinkings, temporal courts or leets, lay juries, the church. 
muſters, or any profane uſage to be kept in the church or 
church yard. Can. 88. | 
6. They ſhall ſee that the pariſhioners reſort to church, Heng divine 
and continue there orderly, during divine ſervice ; and ſhall * 
preſent the defaulters. Can. go. 

7. They ſhall not ſuffer any idle perſons to abide either Loitering in the 
in the church yard, or church porch, during the time of church yard. 
divine ſervice or preaching ; but ſhall cauſe them to come 
in, or to depart. Can. 19. 

8. They ſhall levy the forfeiture of 12 d. a Sunday, on Levying 124. a 


the goods of perſons not coming to church. 1 El. c. 2. Sunday for not 


9. They (or the conſtable) ſhall levy the penalty of 3 8. urch“ 
4 d. for ufing unlawful paſtimes on the Lord's day. 1 C. c. 1. 

10. They (or the conſtables or overſeers) ſhall levy the — Ig 
penalties for being preſent at uniawful conventicles. 22 Conventicle. 
G. TESDS o | 


Ii. They ſhall, on pain of 20 J. preſent at the ſeſſions Recuſants. 


once a year, the monthly. abſence from church of all recu- 


ſants, and the names and ages of their children above nine 

years old, and the names of their ſervants. And if the party 

preſented ſhall be indicted and convicted, the churchwarden 

{hall have a reward of 40s. to be levied of the recuſant's 

goods, by warrant of the juſtices in ſeſſions. 3 F. c. 4. 

12. They ſhall keep excommunicated perſons out of Excommunicate 
the church. Can. 85. perſons, 

13. They ſhall take care to have in the church a large ornaments of 
Bible, Book of Common Prayer, Book of Homilies, a the church. 
font of ſtone, a decent communion table, with proper co- 
verings, the ten commandments ſet up at the eaſt end, 
and other choſen ſentences upon the walls, a reading deſk, 
and pulpit, and cheſt for alms ; all at the charge of the 


| pariſh. Can. 80, 81, 82, 83, 84. ; 


14. They ought to keep the keys of the belfrey, and to Bells: 
take care that the bells be not rung without good cauſe, to 
be allowed by the miniſter and themſelves. Can. 88. 

15. They ſhall have a box, wherein to keep the regiſter, Regiſter, 


with three Jocks and keys, two keys to be kept by them, 


and one by the miniſter; and every Sunday they ſhall ſee 
that the miniſter enter therein all chriſtenings, weddings, 
and burials that have been the week before ; and at the 
bottom of every page, they ſhall (with the miniſter) ſub- 
tribe their names. And they ſhall, within a month after 
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Churchwardens. 


March 25. * tranſmit to the biſhop a copy thereof 


Communion. 


Incumbent, 


Charity briefs. 


Strange preach- 


Burying in 
wool:en, + 


Perſons F\ 


Chriſtiana burial. 


Eating fleſh on 
fiſn days. 


Gaming. 


Drunkenneſs. 


Suffering tip- 
ling. 
Spirituous 
liquors, 


Corn, 


Butter and 
cheeſe, 


Foreign oattle. 


for the year before, ſubſcribed as above. 

And ſuch regiſter, being carefully preſerved, is good evi- 
dence ; and the falſifying of it is puniſhable at the com- 
mon law. G1 /. 229. 

16. They ſhall, at the charge of the pariſh, with the 
advice and direction of the miniſter, provide bread and 
wine againſt the communion. Can. 20. 

17. They (or the overſeers) ſhall levy the penalty of 5]. 
for an incumbent not reading the common prayer once a 
month. 130 14 C. 2. c. 4. 

18 They Mall collect money on Charity briefs, on pain 
r 14. 

19. They ſhall not ſuffer any firangers to preach, but 
ſuch as ſhall appear qualified on ſhewing their licenſe ; 
and they ſhall fee that ſuch preachers regiſter or ſubſcribe 
their names in a book to be kept for 6k purpoſe, with 


the day when they preached, and the biſhop's name who 
granted the licence. Car. 50, 52. 


20, They ſhall, on certificate from the miniſter, apply 
to the magiſtrates, for conviction of offenders in not bu- 
rying in woollen. 30 C. 2. c. 3. | 

21. Perſons who murder themſelves, or die excommu- 
nicated, are denied Chriſtian burial ; and therefore the 
churchwardens are not to ſuffer them to be buried 1n the 
church or-church yard, without ſpecial licenſe from the 
biſhop. Degge 183. 

22, They ſhall Jevy the penalties for cating fleſh on fiſh 
days $5 EL c. 5. 

23. They ſhall receive the penalties for ſervants, la- 
bourers, apprentices, or journeymen gaming in PRs 
houſes. 30 G. 2. c. 24. 

24. They ſhall receive the N for tipling and 
drunkenneſs. 4 FJ. c. 5. 21 F. 


25. They (or the conſtable ſhall levy the penalty for 


ſuffering tipling. 1 J. c. 9. 


26, They ſhall receive the penalties for hawking ſpiri- 


tuous liquors. 9 G. 2. c. 23. 


27. They (or the overſeers) ſhall levy the prey for 
ſelling corn by a wrong meaſure. 22 C. 2. c. 

28. They (or the overſeers) ſhall receive the penalties 
relating to butter and cheeſe. 13 & 14 C. 2. c. 26. 

29. They, and the overſeers, ſhall diſtribute amongſt 


the poor foreign cattle imported, forfeited, and killed, 
32 C. g. 6. 2. 


30. They 
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30. They (or the overſeers) ſhall levy the penalties re- Weight ana 
lating to weights and meaſures, 16 C. c. 19. 22 C. 2. Textures. 
„ | | | © 
31. They ſhall carry hawkers and pedlars trading with- Hawkers and 
out licence, before a juſtice of the peace. 9 & 10, J. edis. 
Co 27. 5 ö | 
32. They ſhall provide cheſts wherein to lock up the Militia, 


arms, cloths, and accoutrements of the militia, a G. 3. 


Co 20. | | | : | 
33. They, together with the miniſter, are to ſign cer- Greenwich boſ- 


tificates for the out- penſioners of Greenwich hoſpital, re- Pital. 


ſiding within their pariſh, with reſpect to the identity of 
their perſons, in order to the receiving of their penſions. 
3 G. 3. c. 16. | 

34. They (or the overſeers) ſhall pay to the high con- County rate. 
ſtables the general county rate, out of their money col- 
lefted for the poor. 12 G. 2. c. 29. 

35. They ſhall receive the penalty for ſervants careleſsly Servants firing 
firing houſes. 6 An. c. 31. _ | an 

36. They ſhall receive the penalties for tracing hares Tracing hares. 
in the ſnow (and other game penalties.) 1 7. c. 27. 


37. They ſhall join with the conſtable and ſurveyor of Surveyors of the 


the highways in chuſing and returning new ſurveyors. — 


7 G. 3. c. 42. 


JI. Of preſentments , and therein concerning ſideſmen or 
aſſiſtants. 


1. Churchwardens by their oath are to preſent or certify Oath to preſent, 


to the biſhop, or his officer, all things preſentable by the 


eccleſiaſtical laws, which relate to the church, miniſter, 
and pariſhioners. 
2. The articles delivered to them for their direction, are Book of articles... 
for the moſt part founded on the book of canons made in 
the year 1603, and the rubricks of the common prayer. 5 
3. There are alſo ſeveral] things which they are bound Statute preſent- 
to preſent by act of parliament ; as tipling or drunkenneſs ents. 
by the ſtatute of 4 J. c. 5. recuſants by 3 F. c. 4. | 
4. They may preſent as often as they pleaſe, but ſhall When to preſent 
not be obliged above once a year where it hath ſo been 
uſed, and not above twice any where ; except it be at the 
biſhop's viſitation. Can, 116, 117. ; | 
5. For the preſentments of any church or chapel for Fee for taking in 
one year, the regiſter ſhall have only 4d. Can. 116. preſentments. 
6. The miniſter may preſent where the churchwardens Iiniger may 
neglect. Can. 113. But ſuch preſentment ought to be preſent. 
upon oath. 2 Vent, 42, | 55 : 
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322 Churchwardens. 
sidemen. 5. In larger pariſhes, there are officers called ſideſmen 
| (antiently ſynodſmen, otherwiſe. called queſtmen) to aſ- 
ſiſt the churchwardens in their enquiries and preſentment 
of offenders: They ſhall be choſen yearly in Eaſter week 
by the miniſter and pariſhioners, if they can Agree z 3 if 

not, by the biſnop. Can. 90. 

Sideſman't oath, 8. The ſideſman's oath, ſaid to have been agreed on by 

the civilians and common lawyers, is this : 


« You ſhall ſwear, that you i be aſſiſtant to the 
„ churchwardens in the execution of their office, ſo far as 


e by law you are bound: So help you God.” 2 242. 


Preſentment on 9. Whereas churchwardens are . od RC ry TH 

common fame. charged, to preſent as well crimes and diſorders, as alſo the 
.common fame which is ſpread abroad of them, whereby 
they are ſometimes troubled by the delinquents or their 
friends; all judges both eccleſiaſtical and temporal are (by 
the 115th canon) admoniſhed and exhorted, as they regard 
and reverence the fearful judgment ſeat of the higheſt judge, 
that they admit not in any of their courts any ſuit againſt 
churchwardens or miniſters for any ſuch preſentments ; 
conſidering that they tend to the reſtraint of ſhameleſs im- 
piety, and that the rules of charity and government do 
preſume they did nothing therein of IG, but for the 
arge of their conſciences. 

But as common fame is often falſe, and as it is better 
that ten offenders ſhould eſcape than one innocent perſon 
ſuffer, and as the above canon ſuppoſes that an action may 
be brought for ſuch preſentment; it ſeemeth good to uſe 
caution in this matter, unleſs the offence be very notorious. 


VII. Their accounting. 


Mhendo we. 1. At the end of the year, or within a month after at 
couut, moſt, they ſhall before the miniſter and pariſhioners (at a 
veltry) give up a juſt account of ſuch money as they have 
received, and alſo what particularly they have beſtowed in 
reparations, and otherwiſe, for the uſe of the church; and 
ſhall deliver up to the pariſhioners the money and pariſh 
goods in their hands, to be delivered over by them to the 

next churchwardens by bill indented. Can. 89. 
How compelles 2+ And if they refuſe, they may be preſented at the next 
to account. Viſitation by the new churchwardens; or any of the pariſh 
that are intereſted may by proceſs call them to account be- 
fore the ordinary; or the ſucceeding churchwardens may 
have a writ of account at common law. And if they have 
| diſburſed 


Churchwardens. 8 
dburſed more than they have received, the ſueceeding 
churchwardens ſhall pay what is due to them, and ac- 
count it among their diſburſements. 1 Roll's Abr. 121. 

3. If the cuſtom of the pariſh is, for a certain num- Accounting to a 
ber of perſons to have the government thereof, and the ſele veſtry. 
account is given up to them; the cuſtom is a 2 good cuſ- 


tom, and the account given to them a good account. 


Gibs. 242. 
4. Mr. Barlow ſays, that for diſburſements of any ſum Vouchers, 


not above 40s. their own oath is held ſufficient proof; 


but for all ſums above, receipts muſt be produced. Barl. 
105. But it may be more ſatisfaCtory if receipts be pro- 
duced for all. 
5. The allowance of the account may be by entring it Allowance of 
in the church book of accounts, and having it ſigned by che account. 


thoſe in the veſtry who allow the accounts. Barl. 105. 
6. When they have faithfully accounted, and their ac- a er 228 | 


count is allowed by the miniſter and major part of the pa- 
riſhioners preſent, it ſhall not afterwards be in the power 
of any to make them account again; unleſs ſome fraud 
in tbeir account is afterwards diſcovered. Wood, b. 1. c. 7. 

E. 7 G. 2. Wainwright and Bagſhaw. The churchwar- 
dens were cited into the court of Litchfield to account. 
They pleaded, that they had accounted at the veſtry ac- 
cording to law. Which plea' was rejected ; and there- 
upon a prohibition was granted: for the ordinary is not 
to take the account, he can only give a judgment that 
they do account; and to what purpoſe ſhould they be ſent 
back, to thoſe who have taken their accounts already, 


5 9745 1133. 
VIII. Their Puniſoment on miſlebaviour, 


x. If the 1 waſte the goods of the church, churchwardens 
the new churchwardens may call them to an account be- committing 


fore the biſhop, or bring their action at common law. ***+ 


Read. Ch. Service, | 
2. And whereas many churchwardens and overſeers, Pariſhioners may 


and other perſons intruſted to receive collEtions for the b* evidence 


againſt them, 
poor, and other publick monies relating to the churches. ” 


and pariſhes whereunto they belong, do often miſpend 
the ſame, to the prejudices of ſuch pariſhes, and of the 
poor, and other inhabitants thereof; and the pariſhioners, - 
who are the only perſons ſometimes who can make'proof 
thereof, have not been allowed to be witneſſes againſt 
them: it is enacted, that in all actions to be brought in 
*_F court at 2222 or at the aſſizes, for the reco- 
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Not anfwerable 


empted more than others, 1 Haw. 204. 


I Churchwardens, 
very thereof, the evidence of the pariſhioners, other tharr 
ſuch as receive alms, ſhall be taken and admitted. 3 V. 
. „„ | 

3. But churchwardens are not anſwerable for indiſcre- 
tion, but for deceit only, if they Jay out more money 


than is needful. Wood. ö. 1. c. 7. 


I. Their indemnity on doing their duty. 


If any action be brought againſt any churchwardens, or 
perſons called ſworn men, executing the office of church- 
warden, for any thing done by virtue of their office, they 
may plead the general iſſue, and give the ſpecial matter 
in evidence ; and if a verdict is given for them, or the. 
plaintiff ſhall be nonfuit, or diſcontinue, they fhall have 
SOLE Oo. 7.7. c5.:.21.7. 0:13- | 

In Kercheval's caſe, M. 8 Car. An action was brought 
againſt the churchwardens for a preſentment upon com- 
mon fame of incontinency. Upon Not guilty, it was 


found for the churchwardens, and moved, that they 
might have double coſts: But it was reſolved, that this 


being merely eccleſiaſtical, is not within this ſtatute; for 
that the ſtatute was never intended, but where they ſhall 


be vexed concerning temporal matters, which they ſhalt 


do by virtue of their office, and not for preſentments con- 
cerning matters of fame. Cro. Car. 285, 286, 


Clergy. 


I. Clergymen. 
II. Benefit of clergy. 


I. Clergymen. 
1. B* the 43 El. c. 2. Clergymen are liable to the peor 


rates, for their glebe and tithe. 

2. And Mr. Hawkins ſays, clergymen are within the 
purview of the ſtatutes relating to the repair of highways, 
in reſpect of their ſpiritual poſſeſſions, as much as any 
other perſons whatſoever in reſpect of any other poſſeſ- 


ſions; for the words are general, and there is no kind of 


intimation therein that any particular perſons ſhall be ex- 


3. And 


6 3 7 S 
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3. And it ſeems to be now generally ſettled, that cler- And to other 
gymen are liable to all publick charges impoſed by act of publick charges. 
parliament, where they are not ſpecially excepted. 

4. No clergyman ih 


- 
- 


all take to farm any lands (except Shall not farm, 


he have not ſufficient glebe for the expences of his houſ- 
Hold z) on pain of 191. a month, half to the king, and 


half to him that ſhall ſue. 21 H. 8. c. 13. 


5. No clergyman ſhall buy to ſell again any cattle, shall not buy to 


corn, fiſh, wool, wood, vidual, or any manner of mer- fell again. 


| chandize ; on pain of treble value, half to the king, and 
half to him that fhall ſue : and the contract ſhall be void. 


21 #4 4..6.1% | 


6. No clergyman ſhall keep any tanhouſe, or any brew- shall not keep a 


Houſe but for his own houſe; on pain of 10 l. a month, tanhouſe or 


Half to the king, and half to him that ſhall ſue. 21 H. 8, vous 


Co I Jo i 

1 The ordinary may puniſh clergymen for inconti- May be impri- 
nency, by committing them to ward or priſon by his diſs Chen —— 
cretion. 1 H. J. 4. 3 

8. A perſon, laying violent hands on a clergyman, may privilege againſt 
be puniſhed in the eccleſiaſtical court. 13 Ed. 1. ft. 4. an aſſault, 
CircumſpeCte agatis. 2 Inſt. 492. 

9. Clergymen in holy orders may have the benefit of 449. = ren M 
clergy a ſecond, or third time, or oftner. 2 H. H. 374, more than once. 
ves A clerk in holy orders ſhall not be burned in the shall not be 
hand, but ſhall have the ſame privilege as if he had been burnt in the 
burned in the hand; and therefore ſhall not be drawn in hand. | 
queſtion in the eccleſiaſtical court, to deprive him, or in- 


flict any ecclekaftical cenſure upon him. 2 H. H. 389. | 


11. To the intent that clergymen may the better diſ- Shall not ſerve 
charge their duty in celebration of divine ſervice, and not temporal offices. 
be intangled with temporal buſineſs ; if any of them be 
choſen to any temporal office, he may have his writ to be 
diſcharged, 1 IH. gb. 5 

12. Eccleſiaſtical perſons have this privilege, that they Shall not ſerve, 
ought not in perſon to ſerve in war. 2 1nft. 4. in war. 

13. Ecclchaſtical perſons are not bound to appear at the e 
torn, or view of frankpledge. 52 H. 3. c. 10. 9 Ed. 2. at the torn, 

c. 3. 2. 00K & | 55 6 

14. No clergyman ſhall be arreſted in any church or, not be ar- 
church yard, whilſt he attends to divine ſervice ; on pain ;ehed in the 
of impriſonment of the offender, and ranſom at the king's church. 
will, and gree to the party arreſted. 50 Ed. 3. c. 5. 
V | 

But the arreſt notwithſtanding (if not on a Sunday) is 
good in law. Malſon, c. 34. p. 344. : 
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„ 15. The body of a clergyman may not he taken by 


Ken on a ſtatute 


Kerle. force of any proceſs upon a. ſtatute ſtaple, or ſtatute mer- 
. chant. 2 1ſt. 4. 

Nor on a capias. 
action wherein proceſs of capias lies, be brought againſt A 
clerk in holy. orders, and the ſheriff return "that he is a 
clergyman beneficed, having no lay fee in which he may 
be ſummoned, in this caſe the plaintiff cannot have a 
capias to arreſt his body, but a writ to the biſhop to compel 
him to appear. 2 Iuſt. 4. Degge 157. 

Sheriff hall not 17. If a perſon be bound in recognizance in the chan- 

levꝝ on his eccle- Cery, or in any other court, and he pay not the ſum at 


 altical goods. the day; by the common law, if the perſon had nothing 


but ecclefiaſtical goods, the recognizee could not have a 
levari factas to the ſheriff to levy the ſame of theſe goods, 
but the writ ought to be directed to the biſhop to levy the 
ſame of his eccleſiaſtical goods. 2 Int. 4. 


eee ing 18. A clergyman ſhall be amerced only according to his 


amerced of his Jay tenement, and not. after the quantity of his ſpiritual 
1 benefice. Mag. Chart. c. 14. Gibſ. 15. 
Diſtreſs not to be 19. Diſtreſſes ſhall not be taken by ſheriffs, or other 


made on his ſpi- of the king' s miniſters, in the inheritance of the church 
ritual inheri · 


* of late purchaſe. 9 Ed. 2. c. q. 2 I,. . 


Shall not pay tel! 20. A clergyman is not bound to pay tolls or other like 
of his ſpiritual Cuſtoms, for his eccleſiaſtical goods; and if he be moleſted 
goods. therefore, he may have a writ for his diſcharge. 2 Inſt. 4. 


Gibſe 21. 


And this not only for all the goods and merchandizes of 


clergymen gotten upon their church livings, but alſo for all 


goods and merchandizes by them bought, to be ſpent upon 


their rectories and church livings. Baze 153. 

21. Lord Cole, in his readings on the Magna Charta, 
ſays thus; True it is, that eccleſiaſtical perſons have 
«© more and greater liberties than other of the king's ſub- 
« fjects, wherein to ſet down all would take up a whole 
“ volume of itſelf, and to ſet down no example agreeth 
© not with the office of an expoſitor ; therefore ſome few 
« examples ſhall be expreſſed, and the ſtudious reader 
© Teft to obſerve the reſt as he ſhall read them in our 
*© books, and other authorities of law.” And the in- 
ſtances he gives, are chiefly thoſe which are mentioned 
above; nevertheleſs I do not find any author ſince his 
time, who hath ſaid what are thoſe other many and great 
privileges of the clergy. ; but the authors do generally ad- 
here to theſe particular inſtances, probably as being fup- 
ported by ſo great an authority : Other privileges have 

5 been 


Obſervation, 


16. If an action of treſpaſs, debt, account, or other 


wherewith it was anciently endowed ; but otherwiſe it is 
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Clergy. 327 1 
„ baen aboliſhed, ſince his time, by acts of parliament, 7" _ i 
: the adjudications of the temporal courts ; and others per- ir 
'" haps loſt by diſuſe; and poſſibly ſome of the inſtances 1 
5 abovementioned would have been gone likewiſe, or not 11 
a looked upon as of ſo much Welker if they had not been {a 
\ vouched by lord Coke, Lot! 
F E "a 
1 II. Benefit of clergy, Lt: 
J. Original of the benefit of clergy _ * 
II. By what perſons it may be demanded. il 
; III. In what caſes it may be demanded. I 
4 Il. At what time it muſt be AE: 14 
. e of dergy allowed, [7 
; 1 Original f the benefit 0 clergy. 4 
[ = A Neiently princes and ſtates, converted to Chriſtiani- e the i 
: ty, in favour of the clergy, and for their encou- benefit of clergy, | i 
: nagement in their offices and employments, and that they | 1 
5 might not be ſo much intangled in ſuits, did grant to the 1 
8 dlergy very bountiful privileges and exemptions; and par- wn 
21 ticularly, an exemption of their perſons from criminal LH 
8 1 proceedings, in ſome capital caſes before ſecular judges; | 
. Weich was the true original of the benefit of clergy. bl. 
— 2 The clergy increaſing in wealth, power, hongur, num- 1 
A ber, and intereſt, afterwards ſet up for themſelves ; and if 
f 5 that which they obtained by the favour of princes and "i 
; ſtates at firſt, they now began to claim as their right, and 9 
N a right of the higheſt nature, namely, by the law of God; i 
E and b their canons and conſtitutions endeavoured, and 1 
. in ſome places obtained, vaſt extenſions of theſe exemp- 1 
= 3 tions both with regard to the perſons concerned, to wit, * 
„ not only to perſons in holy orders, but alſo to all chat i 
4 15 had any kind of ſubordinate miniſtration relative to the I! 
l 2 church; and likewiſe in reſpect of the cauſes, exempting 1 
4 15 as far as they could all Wee of clergymen as well civil 1 
y \ as criminal, from the juriſdiction of the ſecular power, i 
y . and wholly ſubordinating them immediately and only to 1 
8 i the eccleſiaſtical juriſdiction, which they ſuppoſed to be 1 
| i lodged firſt in the pope by divine right and inveſtiture | 
J . from Chriſt, and from the pope ſhed abroad into all ſub- 
t : ordinate 4 ecclcſiaſtical juriſdiction, 
- 5 And by this means they endeavoured, and in ſome 


1 xingdoms and for ſome ages obtained, tat there was a 


8 2 | Y 4 | double 
„ 5 | 
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double ſupreme power in every kn; ; the one e eccle- | 
ſiaſtical, abſolute, and independent upon any but the pope, 
over lernt men and cauſes; and che other en 
of the king, or civil magiſtrate. 581 

But this claim of exemption, altho' it 5 much 
in this kingdom, yet grew ſo burdenſome, that it was 
from time to time qualified and abridged by the civil power, 
ſometimes by acts of parliament taking it away in ſome 
caſes, ſometimes by the interpretation and conſtruction of 
the judges, and ſometimes by the contrary uſage of the 
kingdom: for eccleſiaſtical canons never bound in Eng- 
land, farther than they were received, and ſo had not 
their authority from their own ſtrength and obligation, 
but from the uſages and cuſtoms of the kingdom that ad- 
mitted them, and only ſo far forth as they were ſo ad- 
mitted, | 
And therefore if they were indicted in caſes criminal, 
but not capital, nor wherein they were to loſe life or limb, 
there the privilege of clergy was not allowed; and there= 
fore not in indictments of treſpaſs or petit larceny, 

Alſo it was not allowed them in high treaſon. 

But, at the common law, in all a, of felony or petit 
treaſon, SN, was allowable, excepting two, inſidiatores 
10 90 & arſon, 2 H. H. 323—330. 


Who day de- L. By what perſons it may be . 
mand it. 
tte 3 By a favourable interpretation of the ſtatutes relating 


clergymen, to the benefit of clergy, not only thoſe actually admitted 
into ſome inferior order of the clergy, but alſo thoſe who 
were never qualified to be admitted into orders (which 
was formerly tried by putting them to read a verſe) have 
been taken to have a right to this privilege, as much as 
perſons | in holy orders. 2 Hato. 338. 
2. But by the common law, a woman could not have 
the benefit of clergy: but now by the ſtatute of 3 V. 
. c. 9. a woman convicted or outlawed for any felony, for 
which a man might have his clergy, ſhall upon praying 
the benefit of that ſtatute, be ſubject only to ſuch puniſh- 
ment as a man would be in the Jike caſe, 
Hereticks, Jews, 3+ Lord Hale ſays, A perſon convicted of hereſy, a Jew, 
Turks, ny wh or a Turk, ſhall not have their clergy ; but a * ex- 
ercommunicate. communicate ſhall have his clergy. 2 H. H. 

But by the 5 An. c. 6. which aboliſhed the ceremony 
of reading, the wall of partition (as Sir Michael Faſter ex- 
preſſes it) between ſubject and ſubject under one and the 
ſame degree of guilt, is taken away; which meaſure 5 

title 
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ſhall be indicted for any ſubſequent offence, /. 7. 
a . : 9. Alſo 


titled to the indulgence: of the law, in common with the 
reſt of their fellow. ſubjects, all thoſe who before were 
ſuppoſed to be under a legal incapacity for orders, as Jews 
and ſome others were, and likewiſe thoſe who in pre- 
ſumption of law were not qualified in point of learning, 
of which reading a ſcrap of Latin (viz. mſerere mei Deus) 
which they called the neck-verſe, was eommonly made the 
teſt, And from this period, the meaſure of puniſhment 
hath been governed by the degrees of real guilt, and not 
by the function or abilities of the offender. Fe. 305, 6. 


4. By the 4 H. 7. c. 13. Every perſon (not being perſons having 
within orders) who hath been once admitted to his clergy, bad clergy once. 


ſhall not be admitted to the ſame a ſecond time. 


5, And if he is convicted of murder, he ſhall be marked Burning in the 
(unleſs he is a peer, 2 H. H. 370) with an M, on the ban 
O 


brawn of the left thumb; and if fo 


r any other felony, with 
aT: 4 4 7 S E9 | 
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d. 


6. But he ſhall not be ouſted of his clergy, by the bare Burning not a 


. . ; he concluſive proof 
mark in his hand, or by a parol averment, without the © | oO 


tion. 


record teſtifying it, or a tranſcript thereof (according to 


the following ſtatutes). 2 H. H. 373. os 
And therefore the burning in the hand ſeemeth now to 


be of little uſe, and (as Sir Michael Fefter obſerves) can 
ſcarcely be called even ſo much as a ſlight puniſhment ; 
but rather a piece of abſurd pageantry, tending neither to 
the reformation of the offender, nor for example to others ; 
to wit, burning the offender in the hand with an iron 
ſcarcely heated. FH. 372. 


7. By 34 & 35 H. 8. c. 14. The clerk of the crown, Conviction how 
or of the peace, or of aſſize, ſhall certify a tranſcript do be certified, 
briefly of the tenor of the indictment, outlawry, or con- 


viction, and attainder, into the king's bench in 40 days: 
And the clerk of the crown, when the judges of aſſize, 
or juſtices of the peace write to him for the names of ſuch 
perſons, ſhall certify the ſame with the cauſes of the con- 
viction or attainder. 5 | 


8. Another method is given by the 3 V. c. 9. which How it may be 
enaCts, that the clerk of the crown, clerk of the peace, otherwiſe certi · 


or clerk of aflize, where a perſon admitted to clergy ſhall 
be convicted, ſhall at the requeſt of the proſecutor, or any 
other on the King's behalf, certify a tranſeript briefly 
and in few words, containing the effect and tenor of the 


indictment and conviction, -of his having the benefit of 
clergy, and the addition of the party, and-the certainty of 


the felony and conviction, to the judges where ſuch perſon 
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How tried whe- 
ther he is the 
fame perſon. 


Formerly allow- 
ad in all felonies. 


But not in trea- 


fon or petit 


and felonies. Hale's Pl. 230. 


Clergy taken 
2way by ſtatutes. 


Allowed in new 
fclonies, unleſs 
expreſsly taken 
away. 


Therefore Where 
clergy is exclud- 
ed, the indict- 
ment muſt bring 
the offence — 
ts the ſtatute. 


90. Alſo it ſeems, that if the * deny that he is the 
ſame. perſon, iſſue muſt be joined upon it, and it muſt be 
found upon trial that he is the ſame perſon, before he can 
be . of clergy. 2 H. TX, 373. 


III. In what caſes it may be demanded, 


1. "py the 25 Ed. 3. A 3: c. 4. All manner of clerks, 
ko ſhall be convicted. before the ſecular judges, for any 


treaſons or felonies, touching other perſons then the king 


_ himſelf, ſhall have the privilege of the holy church, 
2. Clergy was never allowed in this nation in caſes of 
high treaſon, nor is it allowed on indictments of petit 
. Jarceny or treſpaſs ; but by the above recited act, clergy 
was allowed in all treaſons and felonies, except treaſon 
againſt the king: So that after this ſtatute the benefit of 
clergy might be pleaded and allowed in all other treafons 
2 8. 


+, Conſequently, wherever clergy is not allowable in 


any other caſes, it is taken away by ſome ſubſequent act of 


parliament. Hals Pl. 230. 

4. Conſequently, where a new felony | is made by an a& 
of parliament, clergy is to be allowed, unleſs expreſsly 
taken away by ſuch ſtatute, Hale's Pl. 230. 

And if it maketh a new felony, and takes away clergy 
not generally, but in ſuch or ſuch caſes, regularly in 
other caſes, Clergy i is allowable ; as if it take away clergy 
in caſe the party be convicted by verdict, yet he ſhall have 
his clergy, if he ſtand mute. 2 H. H. 335. 

But this is in part remedied by the 3 V. c. q. which 
enacts, that if any perſon be indicted of any offence, for 
which by virtue of any former ſtatute he is excluded from 
clergy, if he had been convicted by verdict or confeſſion ; 
if he ſtand mute, or will not anſwer directly, or challenge 
peremptorily above 20 of the jury, or be outlawed, he 
ſhall not be admitted to his clergy. /. 2. But this extends 
not to appeals, nor to offences made felonies by ſubſequent 
ſtatutes. 2 Haw. 348. 

But if the ſtatute enacts generally, that it ſhall be fe- 
lony without benefit of clergy, or that he ſhall ſuffer as in 
caſe of felony without benefit of clergy, this excludes it in 
all circumſtances, and to all intents. 2 H. H. 335. 

5. It follows further from what hath been ſaid, that in 


all caſes where an act of parliament ouſteth dlerey, in caſe 


of any felony, the indictment muſt preciſely bring the 
party within the caſe of the ſtatute: otherwiſe, altho“ 
5 the fact itſelf be within the — and it may 
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Clergy. 331 
ſo appear upon the evidence, yet if it be nat ſo alledged in 
the indictment, the A 5 tho' convict, ſhall have his 
clergy. 2 H. H. 336. 

But altho' the cafe be ſo laid in the dren, chat it 
comes within the ſtatute, to exempt the priſoner from 
clergy, yet if upon the evidence it fall out, that tho” it 
be a felony, yet it is not fo qualified as laid in the indict- 
ment, the jury ought to find him guilty of the felony 

fimply, but not as to the matter laid in the indiAment, 
and thereupon the priſoner ſhall be admitted to bis clergy ; 
and this is commonly done. 2 H. H. 366. 

6. But if the offence was G at the common law, W 42 
and a ſtatute only excludes it from clergy; the indictment 1 
in ſuch caſe need not conclude again/t the form of the ſta- an _— _ 
tute, becauſe the ſtatute doth not alter the nature of the vas felony at 
offence, but leaves it to its proper judgment, and only mon law. 
takes away a perſonal privilege of exemption from ſuch 
judgment. 2 Haw. 342. | 

Furthermore, from what hath been obſerved above, Acceſſary. 
* © follows, that where an act taketh away clergy from the 
principal, and faith nothing ok the acceſſary; the acceſ- 
faries, as well before as after, ſhall have their clergy. II 


Co. 37. Pit. 355. 3 1 . 
TV. At what time it muſt be demanded. 


1 
0 
* 
5 
1 A 


ü 
1 


1. By the ancient common law, the benefit of clergy To be demandes 

was demanded as ſoon as the priſoner was brought to the after 8 
bar, before any indiFment or other proceed! ng againſt 
him; but this was found a great inconvenience to the pri- 
ſoner, becauſe poſſibly he might have been acquitted of 
the felony; or if not, yet in caſe of an inqueſt of office, 
1 he loſt his challenges to ſuch inqueſt, and yet upon ſuch 
: inqeuſt found, he forfeited his goods, and the profits of 
his lands ; ind therefore Priſet Ch. J. with the advice of 
the other judges, in the reign of H. 6. for the ſafety of 
the innocent, would not allow the priſoner the benefit of 
clergy before he had pleaded - to the felony, and (having 
the benefit of his challenges and other Wie had 
been convicted thereof: which courle hath been generally 

obſerved ever ſince, 2 Inti. 164. 2 H. H. 378. | 
2. And this benefit of clergy may be allowed by the May be allowed 


Py in diſcretion, tho the party challenge it not. Hale N 
23 9 | 
3 | | | 
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333  _ \ Cloxgy.. 
Toons Efes of clergy allowed. 


Perſons having . Perſons admitted to their clergy, may be continued 
their clergy may; 


CLE) ig \ ariſes as a further puniſhment, not exceeding one year. 

gaol. 18 0 El. c. 7 Ts ne: 

May be tranſ- 2. And b 4 G. c. 11. Perſons convicted = aces 

ported, within benefit of clergy (except receivers and buyers of 
ſtolen goods) may, inſtead of being whipped and burnt in 
the hand, be tranſported for ſeven years. 

Shall forfeit 3. A perſon admitted to his clergy, forfeits all Va 

their goods. | * that he kath at the time of the conviction, 2 H. H. 

But not lands. Y 4. But preſently upon his burning in the hand, he 


* to be reſtored to the poſſeſſion of his lands, and 


from thenceforth to eier. the profits. thereof. 2 H. H. 

288. | 

Credit reſtored. , 5. Alſo, it reſtores him to his credit ; ; and conſequently 

enables him to be a good witneſs. 2. Haw, 364. 

AXtionable to 6. And it is holden that after a man is admitted to his 

call him felon. clergy, it is actionable to call him felon ; becauſe his of- 
fence being pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged. 2 Haw, 365. 


Clerk of the peace. 


Who ſhall p- I. T HE cuſtos rotulorum ſhall appoint an able and ſuf- 

point, - ficient perſon, reſiding in the county or diviſion, 
to execute the office of clerk of the peace, by himſelf or 
his ſufficient deputy (to be allowed of by the faid c/?es 
rotulorum, 37 H. 8. c. 1.) ; and to take and receive the 
fees, profits, and perquiſites thereof, for ſo long time only 
as ſuch clerk of the peace fhall well demean himſelf in his 
ii. 21. 5. 

Office not to be 2. But the cu/fos rotulorum ſhall not ſell the place of 

Gold, clerk of the peace, or take any bond or other aſſurance 
to receive any reward, fee, or profit, directly or indirect- 
ly, to him or to any other perſon for ſuch appointment ; 
on pain that ſuch cſfos rotulorum ſelling, and ſuch clerk 
of the peace buying, ſhall be diſabled to hold their re- 
ſpective places, and ſhall each forfeit double value of the 
thing given, to him who ſhall ſue, - 1 V. c. 21. J 8. 


1} 


3. And 


AY 


be 


= 


c ſum or ſums of money, or other reward whatſoever, 


„ ä 


ſhall ſue. 22 & 23 C. 2. c. 22. f. 8. And moreover he 


miniſtred by one e barons ; 


e eſtreated in the court of exchequer, are, to the beſt of 
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Clerk ofthe peace. PTY 
3. And every clerk of the peace, before he enters upon 0444, 
the execution of his office, ſhall in open ſeſſions take the 
oath following: | 


3 
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« T A. B. do ſwear, that T have not, nor will pay any 


c nor given any bond or other aſſurance to pay any n- 
* ney, fee, or profit, directly or indirectly, to any per- 
% ſon or perſons whomſoever, for ſuch nomination and 
“ appointment: So help me God.” 1 V. c. 21. /. 9. 


4. He ſhall moreover take the oaths of allegiance, ſu- Qualifying. | 
premacy, and abjuration, and perform the other requiſites, 
as other perſons who qualify for offices. | 
5. No clerk of the peace, or his deputy, ſhall act as fo- Not to act ax 
licitor, attorney, or agent, or ſue out any proceſs at any ſolicttor. 
general or quarter ſeſſions, where he ſhall execute the of- 
fice of clerk of the peace or deputy ; on pain of 50 l. to 
him who ſhall fue in 12 months, with treble coſts. 22 
G. 2. 6 40% * ths EE | 
6. The clerk of the peace ſhall certify into the king's Shall certify 
bench, the names of ſuch as be outlawed, attained, or outlawries. 
convicted of felony. 34 & 35 H. 8. c. 14. | 
7. He ſhall deliver to the ſheriff, within twenty days Span deliver 
after Sep. 29, yearly, a perfect eſtreat or ſchedule of all eſtreats to the 
fines, and other forfeitures in ſeflions. 22 & 23 C. 2, fer. 


8. And ſhall alfo yearly, on or before the ſecond Mon- Shall deliver 
day after the morrow of All Souls, deliver into the court 2 into the 
of exchequer a perfect duplicate, certificate, and eſtreaet 
of all ſuch eſtreats and ſchedules delivered to the ſheriffs ; 
on pain of 501. half to the king, and half to him that 


may be amerced for the ſame, by the barons of the exche- 

quer. . . . 5 | 
9. And he ſhall, upon delivery of the faid eftreats into vpon oatk- 

the court of exchequer, take the following oath, to be ad- 


7 


* You ſhall ſwear, that theſe eſtreats, now by you der 
livered, are truly and carefully made up and examined, 
and that all fines, iſſues, amerciaments, recognizances, 
and forfeitures, which were ſet, loſt, impoſed, or for- 
feited, and in right and due courſe of law ought to be 


vc 


your knowledge and underſtanding, therein contained ; 

and that in the ſame eſtreats are alſo contained and ex- 

<< preſſed, all ſuch fines as have been paid into the court, 
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Penalty of con- 
cealing fines. 


Tees. 


May be diſplaced | 


tor miſbeha- 
Viougs 


Clerk of the peace. 


cc from Which the. ſaid eſtreats are made, without any 


« wilful or fraudulent dilcharge, omiſſion, miſnomer, or 


ec defect whatſoever. 485 V. c. 24. . 5 


10. And if he ſhall ſpare, take off, diſcharge, or con- 
ceal any ſuch. fine or forfeiture, inlefs it be by rule of 
court, he. ſhall forfeit treble value, half to the king, and 
half to him that ſhall ſue ; and ſhall alſo forfeit his office, 
and be incapable to be em ployed in any office where the re- 
venue is concerned. 22 57 23 U. J. „ %! 


11. The clerk of the peace is not bound to enter judg- 


ment, or the like, at the, ſuit of any, without having the 
fee 1 for the ſame; but if the court order any thing 


without ſuit of another, to wit, ex officio, there he ought 


to enter the ſame without having any fee for the entring 
thereof. Crom. 159. 

Alſo Mr. Crompton ſays, he ſhall have for every recog- 
nizance of the peace taken in court 28. and for every re- 
leaſe of the peace there 2s. and for proceſs awarded 
againſt any to find ſurety of the peace 28. Crom. 160. 

And by 10 & 11 V. c. 23. he ſhall have only 28. for 
drawing an indictment of ſeJony 3 and if it is defective he 
ſhall draw a'new one gratis, * pain of 51. with full coſts 
to him that ſhall ſue. / 7, 8. | 

His fees alſo in divers other caſes are ſpecially limitted 
by act of parliament ; and it ſeemeth to be one of the de- 
[iderata in the juſtices law, that the clerk of the peace his 
fees are not aſcertained in all inſtances, even as thoſe of 
the other clerks to juſtices of the peace by the ſtatute of 
the 26 G. 2. c. 14. And withal it might be requiſite to 


inſert in the table to be agrced on for that purpoſe, by 


whom the ſame ſhall be paid in the ſeveral inſtances re- 
ſpectively, and what ſhall be the courſe of Fecorenag the 
ſame on nonpayment, 

12. If any clerk of the peace {ball miſdemean himſelf 
in the execution of his office, and thereupon a complaint 
and charge in writing of ſuch miſdemeanor ſhall be exhi- 


bited againſt him, to the juſtices in ſeſſions, the ſaid juſ- 


tices may, on examination and due proof thereof fads 


in the ſaid ſeſſions, ſuſpend or diſcharge him from the ſaid 


office; and in ſuch caſe, the cuſtos rotulorum ſhall appoint 
another able and ſufficient perſon, reſiding in the ſaid 


conn or diviſion, to be clerk of the peace. And in caſe 
of refuſal or negle& to make ſuch appointment, before 


the next general quarter ſeſſions, the juſtices in ſeſſions 
may appoint ! Ce 2h 6b. 


His duty.in other matters is interſperſed where it falls in 
amongſt the other titles of this book. 


Appointment 
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r ; Appointment of a clerk of the peace; on the 37 H. 
| i $771; and He r. 11. 


. | 2 Oraſmuch as the office of clerk of the peace fer the county 


f of ——— is now void, by the death of gentle- 
a man, late clerk of the peace for the ſaid county; Know all men 


* by theſe preſents, that 1 — cuſtos rotulorum of the county 


1 aforeſaid, do hereby nominate, elect, appoint and aſſign. C. P. 
gentleman, an able and ſufficient perſon, inſirutted and learned 
* | in the laws of England, and refiding in the ſaid county, to be 
15 clerk of the peace for the ſaid county ; to hold, execute, and 
8 | enjoy the office of clerk of the peace for the county aforeſaid by 
in 3 himſelf or his [ufficient deputy ; and to take and receive the fees, 
8 : profits and perquiſites thereof, ſo long as he ſhall well, juſth, 
| : and honeſtly demean himſelf in bis ſaid office. In witneſs where- 
= : FI the ſaid ——— have hereunto ſet my hand and ſeal the: 
5 b day of —— in the year — 
1 ; Clipping money. See Coin. 


Clockmaking. See Servants. 
s Cloth and Clothiers. See Moollen Manutfatures. 
5 Coaches and chairs. See Exciſe and Packney 


6 coaches. 

o | 

f 85 — — — 

f 1 1 

Oo _ / | 4 

y | Coals and coalpits. 

s = 1.D Y the 10 E. 2. c. 32. If any perſon ſhall wilfully Settäag on fue. 
| 5 D and maliciouſly ſet on fire any mine, pit or delph 

If E 1 of coal or cannel coal ; he ſhall be guilty of felony with- 

It 2 out benefit of clergy. 1 

i f | 2. And by 13 G. 2. c. 21, If any perſon ſhall divert or Drowning. 
52 E | _ convey any water into any coal work, with deſign to de- 

y 3 ſtroy or damage the ſame; he ſhall pay to the party grieved 

d 1 treble damages with coſts. 1 

t 3 3. There are many regulations by ſeveral ſtatutes, con- Meaſure, price 
d = Ccerning the weights, meaſures, and prices of coals, eſpe- and duty en 
ſe 6 cially in and about London, and alſo concerning the duties 

e . I thereupon, which net being of general concern, I ſhall 

18 I but juſt mention the ſtatutes, referring thereunto thoſe 

L Who are more particular] y concerned. 

n 2 1 | | Statutes 
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Original of the, 
word, 


Coals and coalpits, 


Statutes concerning the meaſures and prices of coals, 
and regulating the coal trade in general, are, 
9 H. 5. c. 10. e. . 
A % ⁰ 40> c $0. 
30 C. 2. c. 8. | | . z. 
e. ro. ö r. 
9 Ann. c. 28. _ Ne. 
12 #n. H. 2. c. 27. ö 236. 2. c 26. 


Statutes concerning the duties on coals: i 
„„ | gn. ©. 23. J. 90: 
I WW. c. 18. IJ 17 
„% 73 > 1A c 23 
10 11 V. c. 21. 5 C. c. 9. 

8 An. c. 4. | 1 * . 37. 
9 An. c. 6. 3 $1 Wy 


Cocoa nuts. See Exciſe. 
Coffee. See Exciſe. 


Coin. 


For matters common to this with other treaſons, 
ſee title Treaſon. 


I. SPO7TN, in French, ſignifieth a corner, and from 
| thence hath its name (according to Lord Coke) be- 
cauſe in ancient time money was ſquare with corners, as 
it is in ſome countries at this day. 1 Inf, 207, 
Others derive this word, which in the old French is 
written co:gn 3 as alſo the Italian cunio, and the Spaniſh 
cuno, from the Greek word xe, communis; becauſe mo- 
* the common mean or inſtrument of traffick. 
ut theſe derivations are too artificial. The word doth 


properly ſignify a wedge, as the Latin cuneus; and hatha 


verb belonging to it in the ſeveral languages: and is tranſ- 
lated to lawful money; either from the form of a wedge, 
ingot, or lingot (linguetta) in which bullion was tranſported 
from all antiquity ; or elſe from the inſtrument, a wedge 
or chiſſel, with which in trade, theſe lingots were occa- 

ook TY om” "09 
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ſionally cut to the weight required, as they are at this 
s, * 8 
day in the Eaſt Indies, with ſheers. 

2. The legitimation of money, and the giving it its Value of coin. 
denominated value, is one ſpecial part of the king's pre- 
rogative. 1 H. H. 188. 

3. And the king may by his proclamation legitimate Legitimating 
foreign coin; and make it current money of this kingdom, freien coin. 
according to the value impoſed by ſuch proclamation, 

1 H. & 1923 
And therefore both Engliſ money, coined by the king's 
: authority, and foreign coin made current by proclamation, 
. ; are within the denomination of lawful maney of W 
2 I Inſt. 207. 
4. But only gold or Gilvde coin, and not braſs or copper, Copper coin, 
are within this denomination. 1 Haw. 42. 
And no perſon can be enforced to take in payment any 


5 money but of lawful metal, that is of ſilver or gold. 2 
g Inft. 577. Except for ſums under ſixpence. 1 H. H. 195. 
Y 5. By the ſtatute of 25 Ed. 3. ,n. 5. c. 2. it is made Counterfeiting 
treaſon to counterfeit the coin of this realm : That is to che coin of this 
by realm, 
Y ſay, whether the perſon utter it or not. 3 In. 16. 1 
_ 5 6. And if any perſon ſhall falſel Pl forge-and counterfeit Counterfeiting 
| _ any ſuch kind of coin of gold or ſilver, as is not the pro- foreign current 
. per coin of this realm, and ſhall he current therein by the 28 
3 king's conſent ; he, his counſellors, procurers, aiders, and 
H abettors, ſhall be 3 of high treaſon. 1 Mar. fel. 2. 
= EP 
Y 7. By the 5 El. c. 11. Clipping, waſhing, rounding, Clipping, waſh- 
5 or filing, for lucre or gain, any the proper coin of this 3 
m | realm, or the dominions thereof, or of any other realm 
e. A current within this realm by proclamation; ſhall be ad- 
as judged treaſon in the offenders, their counſellors, con- 
4 ſenters and aiders. 
is Y 8. And by the 18 EJ. c. 1. If any perſon ſhall, for lucre Impairing, di- 
in . or gain, by any art, ways, or means, impair, e 1 * 
5 9 falſify, ſcale, or lighten the proper coin of this realm, or 
2 any the dominions thereof, or the coin of this realm n 
\th 1 lowed to be current (at the time of the offence committed ) 
ka MM by the king's proclamatien; he, his counſellors, conſent- 
TA = ers, and aiders ſhall be guilty of treaſon. 
ge, 9. And if any perſon (not employed in the mint) ſhall paging. 
bed mark on the edges any the current coin of this kingdom; 
ige I or, if any perſon whatſoever ſhall mark on the edges any 
6 of the diminiſhed coin of this kingdom, or any counterfeit 
Ily : coin reſembling the coin of this kingdom, with letters or 


YoL. 1 2 | grainings, 


i 
j 
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338 Coin. 
grainings, or other marks or figures like unto thoſe on the 


edges of money coined in the mint; he, his counſellors, 
procurers, aiders, and abettors ſhall be guilty of bigh trea- 


ſon. 8 & 9 W. c. 26. 1 3. Proſecution to be in ſix 


months. 1 An. ft. 1. c. 
Colouiinz, 10. Alſo, if any perſon ſhall colour, gild, or caſe over 
with gold or ſilver, or with any waſh or materials pro- 
ducing the colour of: gold or filver, any coin reſembling 
any. the current coin of this kingdom, or any round 
blanks. of baſe metal, or of coarſe gold or coarſe filver, 
of a fit ſize and figure to be coined into counterfeit milled. 


money, reſembling any the gold or filver coin of this 


kingdom; or if any perſon mall gild over any ſilver blanks 
of a. fit ſize and figure to be coined: into pieces reſembling 
the current gold coin of this kingdom; he, his counſellors, 
proeurers, aiders, and abettors ſhall be guilty of high trea- 
ſon. 8& 9 IF. c. 26. /. 4. Proſecution to be in three 
months. /. 9. | 
And by the 15 & 16 G. 2. c. 28. If any perſon ſhall 
waſh, gild, or colour any lawful or counterfeit ſilver coin 
called a ſhilling or ſixpence, or add to or alter the impreſ- 
ſion, or any part thereof, on either ſide, with intent to 
make ſuch ſhilling or ſixpence reſemble a guinea: or half 
guinea : or ſhall any way alter or colour halfpennies or 
farthings, with intent to make them reſemble a ſhilling or 
ſixpence; he, his counſellors, aiders, and abettors ſhall 
be guilty of high treaſon. Proſecution. to be in ſix months.. 
Connteriiing 11. Lord Hale, ſpeaking of copper halfpence and far-- 


halfpe ce and things, makes it a quæry, whether the counterfeiting of 


farthings. them be not treaſon within the ſtatute of 25 Ed. 3. but 


inclines- to the negative. 1 H. H. 195, 211, 212, 

And with this agrees the ſenſe of the legiſlature,. in the 
ſtatute of 15 & 16 G. 2. c. 28. which reciting that whereas. 
the counterfeiting” of the copper coin of this kingdom is 
only a miſdemeanor, and the puniſhment often very ſmall,, 
therefore enacteth, that if any perſon ſhall coin or coun- 
terfeit braſs or copper halfpence or farthings ; he, his 
counſellors, aiders, and abettors, fhall ſuffer two years. 
impriſonment, and find ſureties for their good behaviour 
for two years more. /. 6. 

Counterfeiting 12. If any perſon ſhall falſely forge or counterfeit any 
coin not current, ſuch kind of coin of gold or filver, as is not the proper 
coin of this realm, nor permitted to be current within this 


realm; be, his procurers, aiders, and abettors ſhall be 


guilty of miſpriſion of high treaſon. 14 El. c. 3. 
Pin ing in falſe 13. If any perſon ſhall bring falſe money into the realm, 
money. | Counterfeit to the money of 3 knowing the ſam e to 
- ve 
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Coin. b, 


be falſe, to merchandiſe or make payment, in deceit of the 
king and his people; he ſhall be guilty of high treaſon. 


25 . 

Alſo, if any perſon ſhall-bring from the parts beyond 
the ſea, any forged and counterfeit money like to the gold 
or ſilver coin of foreign realms, current in payment with- 
in this realm by the king's ſufferance and conſent, know- 
ing the ſame to be falſe and counterfeit, to the intent to 
utter or make payment of the fame within this realm, by 
merchandizing or otherwiſe ; he, his counſellors, procu- 


rers, aiders, and abettors ſhall be guilty of bigh treaſon. 


1 Ü % EIL:{2.. 

Note; This muſt be brought from a foreign nation, 
and not from Ireland, or other place ſubject to the crown 
of England; becauſe the counterfeiting there, is puniſh- 
able by the laws of our king, as much as in England. 
1 Haw. 43. 

Sir Michael Feſter obſerving upon theſe. offences (and 
of the offence abovementioned, of counterfeiting foreign 
current coin) ſays, proſecutions for importing money 
counterfeit to the ſimilitude of Engliſb coin bave been 
very rare; and for the offences of counterfeiting foreign 
coin legitimated by proclamation, and of importing ſuch 


coin, there can be none, as things ſtand at preſent, till 


the crown ſhall be adviſed to legitimate ſome ſpecies of 
foreign coin. I know of none (ſays he) now current 


among us that is legitimated, and moſt probably none 
will. For if the offences of counterfeiting and diminiſh- 


ing foreign coin, and of importing fuch counterfeit and 


diminiſhed coin, which are great evils and daily growing, 


were made more penal than they are at preſent, he ſays 
he knows of no good end that could be anſwered by le- 
gitimating any ſpecies of it; on the other hand, there 
ſeem to be great inconveniences that would attend it, 


Foft. 227. 


14. If any preſs for coinage, ſhall. be found in the CU- Coining preſs 


it ſhall be ſeized for the king's uſe ; and every perſon in 
whoſe cuſtody ſuch preſs ſhall be found, ſhall forfeit 5001. 
half to the king, and half to the nformbs. 7 & 8 JV. 
c. 19. 

And by 8 & 9 2 c. 26. No perſon, unleſs employed 
in the mint, ſhall knowingly make or mend, or begin or 
proceed to make or mend, or aſſiſt in the making or mend- 


ing of any puncheon, counter-puncheon, matrix, ſtamp, 


dye, pattern or mould, of ſteel, iron, ſilver, or other me- 


tal, or of ſpaud, or fine founders earth, or ſand, or of 
P 5 


any other mater ;als whatſoever, in or upon which there 


9 ſhall 


| ftody of any perſon (other than the officers of the mint), and tools, 
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ſhall be, or be made or impreſſed, or which will make 


or impreſs the figure, ſtamp, or reſemblange of both or 
either of the ſides or flats of any gold or filver coin, cur- 
rent within this kingdom; nor ſhall knowingly make or 
mend, or begin or proceed to make or mend, or afliſt 
in the making or mending of any edger or edging tool, 
inſtrument, or engine, not of common uſe in any trade, 


but contrived for making of money round the edges with 


letters, grainings, or other marks or figures reſembling 
thoſe on the edges of money coined in the mint ; nor any 
preſs for coinage; nor any cutting engine for cutting 
round blanks by force of a ſcrew, out of flatted bars of 
gold, ſilver, or other metal; nor ſhall knowingly buy or 
ſell, hide or conceal, or without lawful authority or ſuffi- 
cient excuſe for that purpoſe, knowingly have in his houſe, 
cuſtody, or poſſeſſion, any ſuch puncheon, counter-pun- 
cheon, matrix, ſtamp, dye, edger, cutting engine, or other 
tool or inſtrument before mentioned; on pain that fuch 


| perſon, his counſellors, procurers, aiders, and abettors, 


ſhall be guilty of high treaſon. / 1. Proſecution to be in 
three months. /. 9. But by the 1 An. ff. 1. c. 9. ſ. 2. The 


proſecution for offences by making or mending, or begin- 


ning or proceeding to make or mend any coining tool or 


DO 


inſtrument in the aboveſaid act prohibited, or by marking 


of money round the edges with letters or grainings, may 


be commenced at any time within ſix months. 

And if any perſon ſhall, without lawful authority, know- 
ingly convey, or aſſiſt in conveying out of the mint, any 
puncheon, counter-puncheon, matrix, dye, ſtamp, edger, 
preſs or other too], engine, or inſtrument uſed for or about 
the coining of monies there, or any uſeful part of ſuch tool 
or inſtrument; he, his counſeilors, procurers, aiders, or 


abettors, ſhall be guilty of high treaſon. 8 9 V. c. 26. 


J. 2. Proſecution to be in three months. /. . 

And if any puncheon, dye, ſtamp, edger, cutting en- 
gine, preſs, flaſk, or other tool, inſtrument, or engine, 
uſed or deſigned for coining or counterfeiting gold or filver 
monies, or any part of ſuch tool or engine, ſhall be hid 
or conceal d in any place, or found in the houſe, cuſtody, 
or poſſeſſioen of any perſon not imployed in the mint, nor 
having the ſame by ſome Jawful authority ; any perſon 
whatſoever diſcovering the ſame, may and ſhall ſeize the 
ſame, and carry them forthwith to ſome juſtice of the 
peace to be by him ſecured, to be produced in evidence, 
againſt any perſon who ſhall be proſecuted for any ſuch 
offence. And after they have been produced in evidence, 
they ſhall forthwith by order of the court (or by order 


and in the preſence of à juſtice of the peace, if there hath 


been 
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been no trial) be totally defaced and deſtroyed. 8 2 9 
W. c. 26. ſ. 5. 

35. For the better preventing the clipping, diminiſhing, Selling of 
or impairing the current coin, if any perſon ſhall buy or clippings. 
ſell, and knowingly have in his cuſtody or poſſeſſion, any 
clippings or filings of the current coin of this kingdom; 
he ſhall forfeit the ſame, and alſo 5001. half to the king, 
and half to the informer ; - and ſhall be branded in the right 
cheek with the letter R; and be impriſoned till the pay- 
ment of the 500 l. 6& 7 M. c. 17. ſ. 4. 

16. And if any ſhall caſt ingots or bars of ſilver, in Bullion. 
imitation of Spaniſh bars or ingots, or ſtamp them in like- 
neſs of the Spaniſh ſtamp, he ſhall forfeit the ſame, and 
alſo 5ool. half to the king, and half to the informer. 

68 7 V. c. 17. 

44 if any broker, not being a trading goldſmith or 
refiner of ſilver, ſhall buy or ſell any bullion or molten 
ſilver, he ſhall be impriſoned ſix months. /. 7. 

And the warden of the company of goldſmiths, with 
two of the court of aſſiſtants within the bills, and two ju- 
ſtices elſewhere, may enter into the houfe, room, or 
workſhop of any perſon ſuſpected, and with the help of a 
conſtable may break open any door, box, trunk, cheſt, 
cupboard, or cabinet, to ſearch for bullion ſuſpected to be 
concealed; and if found; they ſhall ſeize the ſame, and 
the perſon in whoſe poſſeſſion it ſhall be found: And the 
ſaid wardens, aſſiſtants, and conſtables, within the bills, 
ſhall carry him before the next juſtice ; which juſtice, and 
the ſaid two juſtices elſewhere, may examine him; and 

if he ſhall not prove by the oath of himſelf, or of a cre- 

l 1 dible witneſs, that it is lawful ſilver, and was not current 

ö = coin, nor clippings thereof, he ſhall be committed ; and 
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1 1 if on his trial he ſhall not prove the ſame by one witneſs, 
P —— he ſhall be impriſoned {ix months. /. 8. 

-_ And no perſon {ſhall ſhip any molten filver or bullion, 
z YN without certificate from the court of the lord mayor and al- 
5 = dermen of London, and oath made before them by the owner 
. 2 and two witnefles, that it is foreign bullion, and that no 


part of it was the coin of this realm, or clippings thereof, 
nor plate wrought within this kingdom; on pain that the 
ſame ſhall be forfeited, half to the king, and half to the 
officer or other perſon who Hall ſeize the fame. And the 
owner ſhall forfeit double the value thereof, half to the 
king, and half (with coſts) to him that ſhall ſue. And 
the captain or maſter of a ſhip (if it belong to a ſubject) 
permitting the ſame, ſhall forfeit 2001. to him who ſhall 
ſue; and if it is a king's ſhip, he hall moreover forjit 

2 his 
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his employment. And if any officer of the cuſtoms ſhall 


grant a cocquet for exporting the fame, before ſuch cer- 
tificate and entry thereof made; he ſhall forfeit 2001. and 


his office. And i in caſe of feizure of ſuch bullion, or ac- 


tion brought for the forfeitures, the proof ſhall lie upon 


the owner; and for want of proof it ſhall be forfeited. 


Blanched copper 
and other baſe 
metal. 


Paving coin 
under value. 


Uttering falſe 
mene. 


8 N. c. 19. J. 6, 7, 8, 9. 

And if any bullion is entered to be exported, other than 
in the name of the true owner or importer ; the exporter 
ſhall forfeit the ſame, or the value thereof; half to the 
king, and halt to him my ſhall ſeize or diſcover the ſame. 
7. 1 

17. And whereas . mixtures 'of metals have been 
invented in imitation of gold and ſilver, and blanched cop- 
per is principaily made uſe of in imitation of filver, and 
ſeldom, if ever, for any, honeſt or good purpoſe, . it is en- 
acted, that if any perſon ſhall blanch copper for ſale, or 
mix blanched copper with ſilver, or knowingly buy or ſell 
or offer to ſale blanched copper alone, c: mixed with filver ; 
or ſhall knowingly and fraudulently buy or ſell or offer to 
ſale any malleable compoſition or mixture of metals or mi- 
nerals, which ſhall be heavier than filver, and look, and 
touch, and wear like ſtandard gold, but be manifeſtly worſe 
than ſtandard; he ſhall be guilty of felony, and ſhall ſuffer 
death as in caſe of felony. Profecution to be in three 
months. 8 & V. c. 26. /. 6, . 

18. If any perſon ſhall take, receive, pay, or put off 
any counterfeit milled money, or any milled money what- 
ſocyer unlawfully diminiſhed, and not cut in pieces, at or 
for a lower rate or value than the ſame by its denomina- 
tion doth or ſhall import, or was coined or counterfeited 
for ; he ſhall be guiity of felony, and ſuffer death as in 

caſe of felony. Proſecution to be 1 in three months. 8 & 
9 H. c. 26. ſ. 6, 9. | 

19. If one perſon counterfeits, and by agreement bein 
the counterfeiting, another perſon is to take off and vent 
the counterfeit money, ſuch other is an aider and abettor, 


and conſequently a principal traytor (for in high treaſon 


there are no acceſſaries.) 1 H. H. 214. 
If one perſon counterfeit, and another (knowing that he 
did ſo) puts it off, but without any ſuch previous agree- 
ment ; fuch Fiber perſon ſeems to be all one with a recei- 
ver of him, becauſe he maintains him. 1 H. H. 214. 

If one perſon counterfeits, and another perſon know that 
he did ſo, and doth neither receive, maintain, or abet him, 
but conceals his knowledge ; this 1s miſpriſion of treaſon, 
1 H. H. 214. 

; But, 


3 | 
Coin. 


But, formerly, where it did appear, that the utterer of 


counterfeit money knew who counterfeited it, but barely 


uttered it for his own benefit, altha®” he knew it was coun- 
terfeit, yet it was only a cheat and miſdemeanor, punifh- 
able by fine and impriſonment (contrary to the opinion'in 
Stanford and Dalton); but now by the ſtatute of 15 G. 2. 


c. 28. it is enacted, that whereas the uttering falſe money 


is a crime frequently committed all over the kingdom, and 
the offenders are not deterred, becauſe it is only a miſde- 
meanor, and the puniſhment gene ra ly ſmall, tho? there is 
reaſon to believe that the utterers are often the coiners, or 
in confederacy with them; therefore, if any perſon ſhall 
tender in payment any counterfeit coin, knowing it to be 
ſo, he ſhall for the firit offence fuffer ſix months impriſon- 
ment, and find ſureties for his good behaviour for {1x months 
longer ; for the ſecond offence, ſhall ſuffer two years im- 
priſonment, and find ſureties for two years more; and for 
the third offence, ſhall be guilty of felony without benent 
of ergy: | + 
And if any perſon fhall tender in payment any counter- 

feit money (knowing it to be ſo), and ſhall either the ſame 
money in payment, or at the time of ſuch tendering have 
more in his cuſtody ; he ſhall for the firſt offence ſuffer a 
year's impriſe ment, and find ſureties for his good beha- 
viour for two years more; and for the ſecond offence, 
ſhall be guilty of felony without benefit of clergy. / 3. 

Perſons guilty of the ſaid crimes ſtall be tried and con- 
wicted in ſuch manner as is uſed againſt offenders for coun- 
terfeiting the coin: and the clerk of aſſize, or clerk of 
the peace, where the firſt conviction was had, ſhall certify 
the ſame by a tranſcript in few words, containing the 
tenor of ſuch conviction (for which he ſhall have 28. 6 d.); 
and ſuch certificate being produced in court, ſhall be ſuffi- 
cient proof of the former conviction. Proſecution to be 
in fix months. /. 5, 9. | 

Note; By this it ſhould ſeem, that the juſtices of the 
peace in ſeſſions have power to try ſuch fenders ; other- 
wiſe this direction to the clerk of the peace to certify the 
conviction is impertinent ; for he is not the proper perſon 
to certify what is done in another court, where he is not 
neceſſarily ſuppoſed to be preſent: albeit no power is given 
to the ſeſſions by any expreſs words in this ſtatute to hear 
and determine ſuch offences. 


a 20. If falſe or clipt money be found in a man's hands; 
if he be ſuſpicious, he may be arreſted till he have found 
his warrant, 3 Inf, 18. Hlale's Pl. 21. 1 Haw. 43. 


2 4 21. Any 
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day, or within ten days after, knowingly tender other falſe 


Having falſe mo- 
ney ju poſeftion, 
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Falſe money 


what to be done 


with. 


Coin. 


21. Any perſon to whom any ſilver money ſhall be Un- 
dred, any piecę whereof ſhall be diminiſhed, otherwiſe 
than by reaſonable wearing, ot that by the flamp,-1 im- 


1 preſſion, colour, or weight thereof, he ſhall ſuſpect to be 


Bail. 


Evidence. 


Judgment. 


Excepted out of 
the general 
pardon. 


Reward for 
convicting an 
offender. 


8 2 


counterfeit, may cut, break, or deface ſuch piece: and if 
any piece ſo cut, broken, or defaced ſhall appear to be 
counterfeit, the perſon tendring the ſame ſhall bear the 
loſs thereof; but if the ſame ſhall be of due weight, and 
appear to be lawful money, the perſon that cut, broke, 
or defaced the ſame, ſhall receive the ſame at the rate it 
was coined for. And if any queſtion ariſe, whether the 
piece ſo cut be counterteit, it ſhall be determined by the 
next juſtice of the peace, or chief magiſtrate in a n 
ration. 9 & 10 V. c. 21. /. 1. 

And if any counterfeit or unlawfully diminiſhed money 
ſhall be produced in auy court of juſtice, either in evi- 
dence or otherwiſe, the judge {hall cauſe it to be cut in 
pieces in open court, or in the preſence of a juſtice of the 
peace, nd then to be delivered to or for the perſon to 
whom it belongs. 8 & 9 W. c. 26, 

22. By the 3 Ed. 1. c. 15. Perſons talen for falſe mo- 
ney are not bailable by juſtices of the peace. 

But they. muſt take the examinations and informations, 
and bind over the witneſſes to the proper court, and com- 
mit the perſons accuſed, 1 H. H. 372. 

23. It is not neceſſary there ſhould be two witneſſes i in 
caſes of counterfeiting the coin, as it is in other high 
treaſons ; but perſons may be convicted according to the 
courſe of the common law, by one witneſs only. 1 H. 
J. 318, 328. 

24. The judgment for high treaſon, relating to the 
coin, is, to be drawn to the place of execution, and ther 
hanged by the neck till he be dead. 2 Haw. 444. 

But it is generally provided by the ſeveral ſtatutes, that 
| ſhall work no corruption of blood, nor loſs of dowfer. 

The aboveſaid offences relating to the coin, are 
— U out of the general pardon, of the 20 G. 2. c. 


26. Every perſon who ſhall apprehend any perſon who 
hath counterfeited any of the current [gold or ſilver] coin 
of this realm; or that for lucre or gain hath clipped, 

waſhed, filed, or any way diminithed the ſame ; or hath 
altered tbillir gs and xpences to make them reſemble ui 
neas and half guineas, or halfpennies and farthings to 


make them look like ſhillings and ſixpences; or ſhall bring 


or cauſe to be brought into this kingdom, any clipt, falſe, 
Or counterfeit coin; and projecute iuch perſon to convic- 
tion: 


EC 9 8 Wy 


0 
. x: 
0 4 
* * 


tion: every fuch perſon \ ſhall have a reward of 40 l. In 
order to which, the judge ſhall give him under his hand, 


a certificate W the conviction, and the county in 
which it was made, and that the offender was taken and 


proſecuted by ſuch perſon; and if any diſpute ſhall ariſe 
between ſeveral perſons apprehending and proſecuting, the 
judge ſhall in the certificate appoint the reward to be paid 


amongſt them, in ſuch proportion as he ſhall think rea- 


ſonable. The ſaid certificate to be tendred to the ſheriff, 


who ſhall thereupon pay the ſame without fee, within one 


month after ſuch tender and demand, on pain of forfeiting 
to the party double the ſum, with treble coſts. The 


ſheriff to be repaid out of the treaſury. 6&7 W. e. 17. 


 f. 0,10, Ki i 18 7 


In like manner a reward of 101. ſhall be paid, for ap- 
prehending and convicting a counterfeiter of the copper 
money. 15 & 16 C. 2. c. 28. / 7. 


27. If any perſon being out of 
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priſon, ſhall be guilty 1 


of clipping, coining, counterfeiting, wafhing, filing, or complices in- 
otherwiſe diminiſhing the [gold or filver] coin of this forming. 


realm, and afterwards diſcover two or more perſons who 


have committed any of the ſaid crimes, ſo as two or more 
be convicted ; he ſhall have the king's pardon, and if he 
is an apprentice, he ſhall be made a freeman. 6 & 7 JF. 
c., [+ bh | | 

In this clauſe at large in the ſtatute, is an inſtance of 
that multiplicity of words, which is ſometimes ridiculed 
in our laws; where it is ſaid, 2 or more perſon or perſons, 
and again, tus or more of the perſon. or perſons. „ 

Further; If any perſon being out of priſon, ſhall b 
guilty of altering ſixpences or ſhillings, to make them 


look like half guineas or guineas ; or altering farthings or 


halfpennies, to make them look like fixpences or ſhillings; 


or of counterfeiting brafs or copper halpennies or farthings ; 


or of uttering falſe money,——and afterwards diſcover 
two or more perſons who have committed any of the ſaid 
crimes, ſo as two be convicted ; he ſhall have the king's 
pardon. 15& 16G. 2. c. 28. / 8. 


- 


28. The commiſſioners of the treaſury may iſſue a ſum Charges of 
not excceding 6001. yearly, for the charges and expences Prolecutins. 


of the officers and others employed in the proſecution of 
offences in counterfeiting, diminiſhing, or otherwiſe con- 
cerning the current coin of this realm. 7 An, c. 24. /. 4. 
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when. 


Who may be 
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Per ſons not 


Commitment. 


A Neiently there were more felons committed to gavl 


without mittimus in writing, than were with it: 


ſuch were all the commitments by conftables, watchmen, 


and private perſons arreſting for felony, and bringing to 
the common gaol, long before there were any juſtices of 


the peace; and yet mittimus's are not of ſo ancient date 


even as they. 1 H. H. 610. 
But now, fince the habeas corpus act, a commitment in 


writing ſeems more neceſſary than it was in former times; 


otherwiſe the priſoner may be admitted to bail upon that 
act, whatſoever his offence may have been. 

When a ſtatute appoints impriſonment, but limits no 
time when, it is to be underſtood that he ſhall be impri- 
ſoned preſently. Dalt. c. 170. 


Concerning which I will ſet forth, 


J. Who may be committed. 

II. To what place. 

TIT. The form of the commitment. 

Ir. Charges of the commitment. 

V. That the gaoler ſhall receive the priſoner. 
VI. Shall certify the commitment. 
VII. Commitment diſcharged. 


J. Who may be commilted. 


1. There is no doubt but that perſons apprehended for 


bailable, or not offences which are not bailable, and alſo all perſons who 


finding bail, 


Perſons guilty 


of contempt, 


Perſons charged 


with felony. 


negle& to offer bail for offences which are bailable, muſt 
be committed. 2 Haw. 116. | | 

2. And it is ſaid, that whereſoever a juſtice is impower- 
ed by any ſtatute to bind a perſon over, or to cauſe him to 
do a certain thing, and ſuch perſon being in his preſence 
ſhall refuſe to be bound, or to do ſuch thing, the juſtice 
may commit him to the gaol, to remain there till he ſhall 
comply. 2 Haw. 116. : 

3. If a priſoner be brought before a juſtice, expreſsly 
charged with felony upon oath, the juſtice cannot diſ- 
charge him, but muſt bail or commit him. 2 H. H. 
121. | 
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Commitment. 


et if there be no felony at all proved to be committed, 
or if the fact charged as a felony be in truth no felony in 
point of law, the juſtice may diſcharge him; as if a 
man be charged with felony for ſtealing a parcel of the 
freehold, or for carrying away what was delivered to him, 
and ſuch like, for which tho' there may be cauſe to bind 
him over as for pl treſpaſs, the juſtice may diſcharge him 
as to felony, becauſe it is not felony. But if a man be 
killed by another, tho it be by miſadventure, or ſelf de- 
fence (which is not properly felony), or in making an aſ- 
ſault upon a miniſter of juſtice in execution of his office 
(which is not at all felony), yet the juſtice ought not to 
diſcharge him, for he muſt undergo his trial for it ; and 
therefore he muſt be committed, or at leaſt bailed. 2 H. 
H. 

. But commitment by the juſtices of the peace almoſt 
in all caſes (except for the peace, good behaviour, felony, 
or higher offences) is but to retain the party till he hath 
made fine to the king; and therefore if he offer to pay it, 
or find ſureties by recognizance to pay it, he ought not 
to be committed, but to be delivered preſently. Dalt. 
6. 170. 


II. To what place. 
1. By the 5 H. 4. c. 10. All felons ſhall be committed 


to the common gaol, and not elſewhere. 

2. But by the 6 G. c. 19. Vagrants and other crimi- 
nals, offenders, and perſons charged with ſmall offences, 
may for ſuch offences, or for want of ſureties, be com- 
mitted either to the common gaol, or houſe of correction, 
as the juſtices in their judgment ſhall think proper. 

3. And they may commit other offenders to the ſtocks, 
or other cuſtody, by particular ſtatutes. 

4. Generally, if a man commit felony in one county, 


—_ be arreſted for the ſame in another county, he ſhajl 


be committed to gaol in that county where he 1s taken. 


D 


Yet if he eſcapes, and is taken on freſh ſuit, in another 
county, he may be carried "REN to the county where he 


4. But if he be charged with ſuſpicion only of felony, Perſons charged 


ing their fine. 


was hrit taken. 


Alſo by the 24 G. 2. c. 55. 


If a perſon is apprehended, 


upon a warrant indorſed, in another count 


, for an ot- 


fence not bailable, or if he ſhall not there 66d bail, he 
Mall be carried back into the firſt county, and be com- 
mitted 
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on ſuſpicion, : 
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Form. 


In wkoſe names 


The party's 


name. 


Oath. 


Cauſe. 


Commitment. 


mitted (or if ane, bailed) by the juſtices in ſuch firſt 
county. 


II. Form of the commitment. 


| 77 15 be in writing, either i in the name of the 


king, and only teſted by the perſon who makes it, or it 


may be made by ſuch perſon in his own name, expreſſing 
his office or authority, and muſt be directed to the gaoler, 
or keeper of the priſon. 2 Haw. 119. 

Yet the mention of the name and authority of the juſ- 
tice (lord Hale ſays) in the beginning of the mittimus, is 
not always neceſſary, for the ſeal and ſubſcription of the 


Juſtice to the mittimus, is ſufficient warrant to the gaoler ; 


for it may be ſupplied by averment, that it was done by 
the juitice. 2 H. H. 122. 

2. It ſhould contain the name and ſurname of the party 
committed, if known ; if not known, then it may be ſuf- 
ficient to deſcribe the perſon by his age, ſtature, com- 
plexion, colour of his hair, and the 1 and to add that 


he refuſeth to tell his name. 1 H. H. 5 


3. It is ſafe, but not neceſſary, to 1 forth, that the 
party is charged upon oath. 2 Haw. 110. 

4. It ought to contain the cauſe, as for treaſon, or fe- 
lony, or ſuſpicion thereof; otherwiſe if it contain no cauſe 
at all, if the priſoner eſcape it is no offence at all; where- 
as if the mittimus contained the cauſe, the eſcape were trea- 
ſon or felony, tho' he were not guilty of the offence ; and 
therefore for the king's benefit, and that the priſoner may 
be the more ſafely kept, the mittimus ought to contain the 
caule. 2 ſnft. 52. | 

And hereupon it appeareth, that a warrant or mittimus 
to anſwer to ſuch things as ſhall be objected againſt him, 
is utterly againſt law. 2 1ſt. 501. | 

Alſo, it "ought to contain the certainty of the cauſe; 
and therefore if it be for felony, it ought not to be ge- 


nerally for felony, but it muſt contain the ſpecial nature 


of the felony, briefly, as for felony for the death of ſuch an 
one, or for burglary in breaking the houſe of ſuch an one; and 


the reaſon is, becauſe it may appear to the judges of the 


king's bench, upon an habeas e whether it be felony 
EF. 122. 

But the want hereof ſeems not to make the commitment 
abſolutely void, fo as to ſubject the gaoler to a falſe im- 
priſonment; but it lies in averment to excuſe the gaoler or 
officer, that the matter was for lelony. 1 H. H. 584. 
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It muſt have an apt concluſion ; as if it is for felony, Concluſion, 


$0 9 him till he be thence delivered by law, or by or- 


der of law, or by due courſe of law. © Haw. 120. 2 


H. H 1423 | 
But if the concluſion be irregular, it doth not 8 
make the warrant void, but the law will reject that which 


is ſurpluſage, and the reſt ſhall ſtand ; ſo that if the mat- 


ter appear to be ſuch, for which he is to. remain in cuſ- 
tody, or be bailed, he ſhall be bailed or committed as the 
caſe requires, and not diſcharged, but the.wrong conclu- 
ſion ſhall be rejected. 1 H. H. 584. 

It is alſo to be obſerved, that a commitment grounded 
on an act of parliament, ought to be conformable to the 


method preſcribed by it. As where the overſeers were. 


committed for refuſing to account, and the warrant con- 
cluded in the common form, until they be duly diſcharged 


according to law, upon the return of an habeas corpus the 
court held the commitment void, becauſe the warrant 


ought to have concluded, there to remain until he ſhall 
account, as the 43 El. c. 2. doth appoint, And a dif- 
ference is, where a man is committed as a criminal, and 


where only for contumacy ; in the firſt caſe, the com- 


mitment muſt be, until diſcharged according to law ; but 
in the latter, until he comply. 2 Haw. Not. 33. 
Where a ſtatute appoints impriſonment, but limits no 


time how long, in ſuch caſe the priſoner muſt remain at 


the diſcretion of the court. Dalt. c. 170. 


6. It muſt be under ſeal ; and without this, the com- Seal. 


mitment is unlawful, the gaoler is liable to falſe impri- 
ſonment, and the wilful eſcape by the gaoler, or breach 
of priſon by the felon, makes no felony. 1 H. H. 583. 
But this muſt not be intended of a commitment by the 
ſeſſions, or other court of record; for there the record it- 
ſelf, or the memorial thereof, which may at any time be 


entered of record, are a ſuſicient warrant, without WF 
warrant under ſeal, 1 H. H. 584. 


7. It ſhould alſo ſet forth the place at which it is d Place, 


(that it may appear to be within the juriſdiction of the 
juſtice). 2 Haw. 119. 


8. It muſt alſo have a certain date, of the your and day. Time. 


2 H. H. 123. 


V. Charges of the commitment. 


By the 3 J. c. 10. Every Pate who ſhall he commit- Charges, 


ted to the common or uſual gaol, within any county or 
liberty, by * juſtice of the peace, for any offence or 
: miſdemeanor, 
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Commitment. 
miſdemeanor, the ſaid perſon ſo to be committed, having 
means or ability thereunta, ſhall bear his own reaſonable 
charges for fo conveying or ſending him to the ſaid gaol, 
and the charges alſo of ſuch as ſhall be appointed to guard 
him to ſuch. gaol, and ſhall ſo guard him thither: And if 
any ſuch perſon. fo. to be committed, ſhall refuſe at the time 
of his commitment and ſending to the ſaid gaol, to defray 
the ſaid charges, or ſhall not then pay or bear the ſame ; 
then ſuch juſtice ſhall, by writing under his hand and ſea], 
give warrant to the conſtable of che hundred, or conſtable 
of the townſhip where ſuch perſon {hall be dwelling and 
inhabit, or from whence he ſhall be committed, or where 
he ſhall have any goods within the county or liberty, to 
ſell ſuch and ſo much of the goods and chattels of the ſaid 
perſon ſo to be committed, as by the diſcretion of the ſaid 
juſtice ſhall ſatisfy and pay the charges of ſuch his convey- 
ing and ſending to the ſaid gaol, the appraiſement to be 
made by four of the honeſt inhabitants of the pariſh where 
ſuch goods ſhall be; the overplus to be delivered to the 
Party. 

And by the ſtatute of the 27 G. 2. c. 3. When any 
perſon, not having goods or money in the county where 
he is taken, ſufficient to bear the charges of himſelf and 
of thoſe who convey him, is committed to gaol, or to 
the houſe of correction, by warrant from a juſtice, then 
on application by the conſtable or other officer who con- 
veyed him, to any juſtice for ſuch county or place [ſuch 
Juſtice] ſhall upon oath examine into and aſcertain the 
reaſonable expences, and ſhall without fee by his warrant 
order the treaſurer to pay the ſame. But in Middleſex, 
the ſame ſhall be paid by the overſeers of the poor of the 
pariſh where the perſon was apprehended. 

Note; By the habeas corpus act, the charges of convey- 
ing an offender is limited not to exceed 12d. a mile; 
which may be an argument for allowing as much in this 
caſe, eſpecially as ſecurity 1s to be given before a man is re- 
moved on that act by habeas corpus, that he ſhall not eſcape 
by the way, which renders guards in that caſe not fo neceſ- 
ſary, 


V. Gaoler ſhall receive the priſoner. 


If the gaoler ſhall refuſe to receive a felon, or take any 
thing for receiving him, he ſhall be puniſhed for the ſame, 
by the juſtices of gaol ROB 4 Ed. 3. c. 10. Dalt. 
c. 170. 


} 


But 


th 


th 
di 


c. 170. | . | | | 
But in other cafes it feems, that regularly no one can Þ 
juſtify the detaining a. priſoner in cuſtody out of the com- 4 
mon gaol, unleſs there be fome particular reaſon for ſo do- | 
ing; as if the party be fo. dangerouſly ſick, that it would '8 
apparently hazard his life to ſend him to the gaol, or there g 
be evident danger of a reſcous from rebels, or the like. : 


2 Haw. 118. | 


other, cannot be lawfully diſcharged by any one but the 


livery, But if a perſon be committed on a bare ſuſpicion, 


Commitment. 351 


But if a man be committed for felony, and the gaoler 
will not receive him, the conſtable muſt bring him back 
to the town where, he was taken; and that town ſhall be 
charged with the keeping of bim, until the next gaol de- 
livery. : Or the perſon: that arreſted him, may in ſuch caſe 
keep the priſoner in his own houſe, as it ſeemeth, Dake. 
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VII. The gaoler ſhall. certify the commitment. 


By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall certify Commitment = 
the commitment,' to the next gaol dehvery. be certified, 


VIII. Commitment diſcharged. 


It ſeems that a perſon legally committed for a crime, Commitment 
certainly appearing to have been done by ſome one or diſcharged. 


king, till he be acquitted on his trial, or have an 7gnora- 
mus ſound by the grand jury, or none to proſecute him on 
a proclamation for that purpoſe by the juſtices of gaol de- 


without an indictment for a ſuppoſed crime, where after- 
wards it appears that there was none,, as for the murder of 
a perſon thought to be dead, who afterwards is found to be 
alive; it hath been holden, that he may be ſafely diſmiſſed 
without any farther proceeding, for that he who ſuffers him 
to eſcape is properly puniſhable only as an acceſſary to his 
ſuppoſed offence; and it is impoſſible that there ſhould be 
an acceſſary, where there can be no principal; and it 
would be hard to puniſh one for a contempt, in diſregard- 
ing a commitment founded on a ſuſpicion, appearing in ſo 
unconteſted a manner to be groundleſs. 2 Haw. 121. 
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Mbittimus for felony. 


Weſtmorland, 83 John Pennington, baronet, one of the 
| Juſtices of our lord the king, aſſigned to keep 
the peace in the ſaid county, and alſo to hear and determine 
divers felanies, treſpaſſes, and other miſdemeanors in the ſaid 

| county 
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the reign of our ſaid lord 


late of- 


Commitment. 
county committed; To the keeper of the gaol of our ſaid lord the 


king at in the ſaid county, or to his deputy there, and 
to each of them, greeting. Whereas A. O. late rd 
in the ſaid county, labourer, hath been arręſted by the ton/lable 
Of —— in the ſaid county, for ſuſpicion of a felony by him, 
as it is ſaid, committed, in ſtealing a black mare, of the value 
of 40 5. the property of A. P. of in the ſaid county, 


yeoman : Therefore on the behalf of our ſaid lord the king, I 


command you and each of you, that you or one of you receive the 


ſaid A. O. into your cuſtody in the ſaid gaol, there to remain 


till he be delivered from your cuſtody by the law and cuſtom of | 
in the 


England. Given under my hand and ſeal at 


ſaid county, the 


* 


day 


Another. 


Weſtmorland. P. efquire, &c. To the keeper of the com- 

© mon gaol at in the ſaid county, 
or to his deputy there : Theſe are in his majeſly's name to charge 
and command you, that you receive into your ſaid gaol, the 
body of A.O. late of — in the ſaid county, yeoman, 
faken by A. C. conſiable of ———in the ſaid county, and by 
him brought before me for ſuſpicion of felony, that is to ſay, 
for flealing — And that you ſafely keep the ſaid A. O. 
in your ſaid gaol, until the next general gaol delivery for the 
ſaid county [if he be not bailable ; or if bailable, then thus] 
until he ſhall thence be delivered by due courſe of law. And 
therein fail you not, &c. | 


Another. 
Weſtmorland. 


e 1 ſend you herewithal the body of A. O. 
— in the ſaid county, labourer, brought before me 
this preſent day, and charged with the felonious taking and 
carrying away forty ſheep, the property of ——— which alſs 
he hath confeſſed upon his examination before me [by which he 
is not bailable] : Therefore theſe are on the behalf of our ſaid 
lord the king to command you, that immediately you receive the 
ſaid A. O. and him ſafely keep in your ſaid gaol, until he be 
thence delivered by the due order of law. Hereof fail you not, 


as you will anſwer for your contempt at your peril, Given un- 


der my hand and ſeal at — — &c. 


} 


in the =——— year of 


8 eſquire, &c. To the keeper Of =— 
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Commitment. 
; Or thus,” in the king's name. 


Weſtmorland. Cz ORGE the third by the grace of 

- © AI. God, of Great Britain, France, and 
Ireland, king, defender of the faith, and ſo forth: To the keeper 
of our gaol at —— in our ſaid county of W. or to his deputy, 
greeting: Whereas A. O. late of in our ſaid county, 
yeoman, is arreſted for ſuſpicion of felony, by him, as it is ſaid, 
committed, in felonuufly taking and carrying away of 
the value of — the property of We therefore 
command you, and each of you, that you receive him the ſaiu 
A. O. into your cuſtody in our ſaid gaol, or that one of you do 


receive him, there to remain till he be delivered from your cu- 


ſtody, according to the law of our kingdom of England. Mit- 
neſs J. P. eſquire, one of the juſtices aſſigned to keep the peace 
in our ſaid county, and alſo to hear and determine divers felonies, 


treſpaſſes, and other miſdemeanors in our ſaid county committed, 


at 
the 


in the ſaid county, the — 
year of our reign. 


day of — in 


General form of a warrant of commitment. 


P. eſquire, one of the juſtices of our lord 
* the king, aſſigned to keep the peace within 
the ſaid county, To the conſtable of in the ſaid county, 
and to the keeper of at in the ſaid county. 

T heſe are to command you the ſaid conſtable, in his majęſty's 
name, forthwith to convey and deliver into the cuſtody of the 
ſaid keeper of the ſaid — the body of A. O. charged be- 
fore me with [here inſert the offence.] And you the ſaid 
keeper are hereby required to receive the ſaid A. O. into your 

cuſtody in the ſaid ———— and him there ſafely to keep, &c. 
Given under my hand and ſeal, the — day of in 
the year of the reign of his ſaid majeſty king George 
the third. 3 | 


Weſtmorland, J 


Common yzayer, 


. of the form of worſhip in the church of 
1 England, eſtabliſhed by law, and contained in the 
book of common prayer; of the 39 articles; of the rites 
and ceremonies of the church; and of epiſcopal govern- 
Vor. I. "mu ment; 
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Impugners of 
the book of 
common prayer, 
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Minifters dero- 
gating from the 
book of common 


pI ayer . 


Any perſon de - 
praving the book 
of common 


prayer 0 


Refident incum- 
bent to read the 
common prayer 

ence a month. 


Common prayer. 


ment; ſhall be excommunicated iþ/o fav, and not reſtored 
but by the biſhop or archbiſhop on their repentance. Can. 

„6, 7. | 
? 2. Tf any parſon, vicar or other miniſter, that ought ta 
uſe the common prayer, or to miniſter the ſacraments, ſhall 
refuſe to do the ſame, or (wilfully ſtanding in the ſame) 
ſhall uſe any other form, or ſhall ſpeak any thing in dero- 


gation of the ſame book or of any thing therein contained; 
he ſhall, on conviction, for the firſt offence forfeit to the 
king one year's profit of all his ſpiritual promotions, and 
be impriſoned for ſix months ; for the ſecond offence, ſhall 


be deprived of all his ſpiritual promotions, and be impri- 


ſoned for a year; and for the third offence ſhall be depri- 


ved of all his ſpiritual promotions, and be impriſoned. dur- 
ing life. And if he has no ſpiritual promotion, he ſhall 
for the firſt offence be impriſoned for a year; and for the 
ſecond offence, during life. 1 El. c. 2. f. 4—8. | 

But this ſhall not reſtrain the ſpiritual court, from pro- 
ceeding againſt theſe offenders; and they may be deprived 
by the ſaid court, according to the courſe of the ſpiritual 
law, for the firſt offence. id. ſ. 16, 23. 1 Haw. . 

3. If any perſon whatſoever ſhall in plays, ſongs, or by 
other open words, ſpeak any thing in derogation of the 
ſame book, or any thing therein contained; or ſhall by 
open fact cauſe or procure any miniſter in any place to ſay 
common prayer openly, or to miniſter any ſacrament, in 
other form, or ſhall interrupt or let any miniſter to ſay the 
ſaid common prayer; he ſhall (being indicted for the ſame 
at the next aſſizes) forfeit to the king for the firſt offence 
100 marks, and for the ſecond 400 marks; (which if not 
paid in 6 weeks after conviction, he ſhall ſuffer 6 months 
impriſonment for the firſt offence, and 12 months for the 
ſecond) and for the third offence ſhall forfeit all his goods 
and chattels, and be impriſoned during life. 1 El. c. 2. / 
1. 13,20. 

4. Where an incumbent reſides upon his living, and 
keeps a curate, the incumbent himſelf (not having lawful 
impediment to be allowed by the biſhop) ſhall at leaſt once 
a month openly and publickly read the common prayer, 
and (if there be occaſion) adminiſter the ſacraments, and 
other rites of the church ; on pain of 51. to the poor, on 
conviction by confeſſion, or oath of two witneſſes, before 
two juſiices ; and in default of payment in ten days, the 


ſame to be levied by the churchwardens or overſeers by di- 


ſtreſs and fale, by warrant of ſuch juſtices. 13 & 14 C. 
. 1 | 
3 2 | SPE, 
Conkemon. 


3 
8 


C ONFESSION is twofold, either expreſs or im- 
| lied. | 
| 1 confeſſion is, where a perſon directly confeſſes 
the crime with which he is charged; which is the higheſt 
conviction that can be. 2 Haw. 333. | 
But it is uſual for. the court, eſpecially if it be out of 
clergy, to adviſe the party to plead and put himſelf uon 
his trial, and not preſently to record his confeſſion, but 
to admit him to plead. 2 H. H. 225. 
An implied confeſſion is, where a defendant in a caſe not 
capital, doth not directly own himſelf guilty, but in a 
manner admits it by yielding to the king's mercy, and de- 
firing to ſubmit to a ſmall fine; which ſubmiſſion the 
court may accept of if they think fit, without putting him 
to a direct confeſſion, 2 Haw. 33%, 
It ſeems that the confeſſion of the defendant taken upon 
an examination before juſtices of the pzace, or in diſcourſe 
with private perſons, may be given in evidence againſt 
the party confeſſing, but not againſt others. 2 Haw. 429. 
All thoſe who on their examination own themſelves 
guilty of a felony alledged againſt them, and are charged 
in their mittimus with the felony ſo confeſſed, ſeem to be 
excluded from bail ; for bail is only proper where it ſtands 
indifferent whether the party be guilty or innocent, 2 
Haw. 97. | | ; 
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Conies. See Game. 
Conjuration. See Witchcraft. 


1 * 3 * 


Conſpiracy. 
I. What it * 
II. How puniſhable. 
J. What it is. 


i. DV the common law there can be no doubt, but that By the com 

all confederacies whatſoever, wrongfully to preju- law. | 
dice a third perſon, are highly criminal; as where divers L 
Aa2 perſons 1 


men. 
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Conſpiracy, 
perfons confederate together by indirect means to impo- 
veriſh a third perſon, or falſly and maliciouſly to charge a 
man with being the reputed father of a baſtard child, or 
to maintain one another in any matter whether it be true 
or falſe. 1 Haw. 190. 

2. And conſpiracy by ſtatute is as follows: Conſpirators 
are they, that do confederate or bind themſelves by oath, cove= 
nant, or other alliante, that every of them ſhall aid and bear 
_ the other falſly and malictonſly to indict, or cauſe to indict, or 
© falſly to move or maintain pleas; and ſuch as retain men in the 
country, with liveries or fees to maintain their malicious enter- 
priſes; and this extendeth as well to the takers, as to the givers: 
And flewards and bailiffs of great lords, who by their office or 
power, undertake to bear or maintain quarrels, pleas, or de- 
bates, that concern other parties than ſuch as touch the eſtate of 
their lords or themſelves, 33 Ed. 1. ſt. 2. 

From this definition of conſpirators, it ſeems clearly ro 
follow, contrary to the opinion of Lord Co#z, that not 
only thoſe who actually cauſe an innocent man to be in- 
dicted, and alſo to be tried upon the indictment, where- 
upon he i is lawfully acquitted, are properly conſpirators, 
but that thoſe alſo are guilty of this offence, who barely 
conſpire to indict a man falfly and malicioufſy, whether 
they do any act in proſecution of ſuch conſpiracy or not. 
1 Haw, 189. L. Raym. 1169. | 

But an action will not lie for the conſpiracy, unleſs it 
be put in execution; for in ſuch caſe, the damage is the 
ground of the action. L. Raym. 378. 

Alſo it plainly appears from the words of the ſtatute, 
that one perſon alone cannot be guilty of conſpiracy, within 
the purport of it; from whence it follows, that if all the 
defendants who are proſecuted for ſuch a conſpiracy be ac- 
quitted but one, the acquittal of the reſt, is the acquittal 
of that one alſo: And upon the ſame ground it hath been 
holden, that no ſuch proſecution is maintainable againſt a 
huſband and wite only, becauſe they are eſteemed but as 
one perſon in law : But it is certain, that an action on 
the caſe, in the nature of a conſpiracy, may be brought 
againft one only: Alfo, it hath been reſolved, that if ſuch 
an action be brought againſt ſeveral perſons, and all but 
one be acquitted, yet judgment may be given againſt that 
one only. 1 Haw. 192. 

In the caſe of K. againſt Cope and others, H. 5G, The 
huſband, and wife, and ſervants were indicted for a con- 
ſpiracy to ruin the trade of the proſecutor, who was the 
king's' card-maker. The evidence againſt them was, that 
they had at ſeveral times given money to the proſecutor's 
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Confſytracy, 

1 apprentices, to put greaſe into the paſte, which had 
r 3 ſpoiled the cards. But there was no account given, that 
A 


| ever more than one at a time was preſent, tho” it was 
| proved they had all given money in their turns. It was 


Y objected, that this could not be a conſpiracy ; for ſeveral 
bo perſons might do the {ame thing, without having any 
previous communication with each other. But it was 
7 ruled, that the defendants being all of a family, and con- 
8 cerned in making of cards, it would amount to evidence 
8 of a conſpiracy. Str. 144. 
: In the caſe of K. againſt Kinner/ley and Moore, 7. 5 G. 
5 An information was brought, ſetting forth that the defen- 
5 dants being ill diſpoſed perſons, in order to extort mo- 
f ney from my lord Sunderland, did conſpire together to 
charge my lerd with endeavouring to commit fodomy with 
Re the ſaid Moore. The defendant Kinnerfiey only appears, 
t and pleads to iſſue, and is found guflty. And now ex- 
8 ception was taken in arreſt of judgment, that to every 
. conſpiracy there muſt be two perſons at leaſt, whereas 
; here is only one brought in and found ouilty, and the 
: other poſſibly may be acquitted, But it was anſwered, 
* that this is arguing from what has not happened, and pro- 
bably never will; for tho? Moore may have an opportunity 
: to acquit himſelf, and is not concluded by the verdict as 
it Kinner fley is, yet as the matter now ſtands, Moore himſelf. 
- is found guilty, for the conſpiracy is found as it is laid, 
and therefore judgment may be given againſt one, before 
. the trial of the other. And a caſe was quoted, where 
0 ſeveral were indicted for a riot, with many others, and two 
_ only were found guilty; and it was objected, that there 
i muſt be three to make a riot; but upon the words, with 
1 many others, judgment was given againſt the defendants. 


And the court over-ruled the exception. And the 


lowing, Moore alſo was convicted and had judgment. 

Str. 193. | | 
And, E. 18 G. 2. K. againſt Elix. Niccols, She was 
indicted for conſpiring with Tha. Bygrave, unjuſtly to 
charge William Frankland with a robbery, and for that 
purpoſe going before a juſtice, where Bygrave ſwore it up- 
on him. Niccols only came in, and pleaded not guilty. 
And the jury found that ſhe was guilty, but that Bygrave 
died before the indictment was preferred. Exception was 
taken, that one alone cannot be guilty of a conſpiracy, 
and here is but one convicted. But the court over-ruled 
tnis, on the authority of Kinnerſley's caſe, in which caſe 
Aa 3 | there 


defendant had ſentence. And in the Eaſter term fol- 
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there was a poſſibility of contradictory verdicts, which 
here cannot be. Str. 1227. | 


IT. How puniſhed. 


On action. 1. It is clear, that thoſe who are convicted of conſpi- 
racy at the ſuit of the party, ſhall! have judgment of fine 
and impriſonment, and to render the plaintiff his damages, 
1 Haw. 193. 3 

On indictment 2. Alſo it is certain, that he who is convicted at the 

5 or information. ſuit of the king, of a conſpiracy to accuſe another of a mat- 
ter which may touch his life, ſhall have judgment that he 
ſhall loſe the freedom and franchiſe of the law (whereby 
he is diſabled from being put upon any jury, or to 

be ſworn as a witneſs, or even to appear in perſon in any 
of the king's courts), and alſo that his houſes, lands 
and goods ſhall be ſeized into the king's hands, and his 
houſes and lands ſtripped and waſted, his trees routed up, 
and his body impriſoned. And this is commonly called 
villainous judgment, and is given by the common law, 
and not by any ſtatute, and is ſaid generally in ſome books 
to be the proper judgment upon. every conviction of 
conſpiracy at the ſuit of the king, without any reſtriction 
to ſuch as endangered the life of the party; but this 
point doth not ſeem to be any where ſettled. 1 Haw. 
L972. | 

„ this judgment hath been but ſeldom given; there 

being no inſtance of it ſince the reign of Edward the 
third. Burrow. Mansfield. 996, 1027. | 
In the caſe of Kinner/ley and Moore above-mentioned, 

Kinnerſfley was ſentenced to be fined 500 l. to ſuffer a year's 
impriſonment, and to find ſureties for his good behaviour 
for ſeven years. Moore was ſentenced to ſtand in the pil- 
lory, ſuffer a year's impriſonment, and to find ſureties in 
I:ke manner for ſeven years. Str. 196. | 


19 Conſtable. 
* HE office of a conſtable, in executing of warrants, 
is treated of under the titles Arreſt, and Mar⸗ 
rant; and in like manner the other particulars of his 
duty may be found under the reſpective titles throughout 
ll the book; this title treating only of the office of a con- 
. ſtable in general. l 


Conſtable. 
1. Of the antiquity and original of conſtables. 
II. Who ſhall be à conſtable, 
III. How choſen and ſtworn. 
IV. His power as a conſervator of the peace. 
V. His duty as a ſubordinate officer to juſtices of the 
—_— | | 
VT. His indemnity and protection in his office. 
VII. Concerning the expences of his office. 
VIII. Concerning his account and removal from his 
office, | | | 
J. Of the antiquity and original of conſtables. 
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1. The ſundry names of high conſtables, or conſtables Antiquity of 


of lathes, rapes, wapentakes, hundreds, and franchiſes ; conſtables in g 


and the divers names alſo of petty conſtables, tythingmen, 
borſholders, boroheads, headborows, chief pledges, and 


ſuch other (if there be any) that bear office in towns, 


pariſhes, hamlets, tythings, or borows, are all in effect 
but two, that is to ſay, con/tables and borſholders. Lamb. 


Conſt. 8 


This word conſtable hath afforded matter of much diſqui- 


ſition to the learned. It is evidently a compound; but 


from what two original words it hath ſprung, hath been 
variouſly conjectured. Hiſtory traceth it from its arrival 
in England, backwards through France, and Germany, and 
Greece, to the imperial ſeat at Conftantinople in the days of 


Conſtantine the Great. From whence we aſcend farther ſtill 


towards the eaſt, where we find the word cane or cine in 
Paleſtine, which ſignified in the times of the old teſtament 
a ſtability, ſtrength, or ſtay. Of which word there ſeem 
to be ſome traces in the mongrel name of Laocoon at Troy; 
and more eſpecially of this ſame Conftantine, who was him- 


ſelf of oriental extraction, having ſprung from Dardania, 


a country of the upper Mogſia, and was ſaid by his flat- 
terers to have been deſcended from Dardanus and the 
Trojans, And perhaps this appellation of the emperor 
might give occaſion to the adopting of the words into the 
Roman language at that time, For it was then that the 


word count (the genuine offspring of cône or cane) firſt be- 
came a name of dignity, and from thence travelled weſt- 
wards (with a little variation according to the genius of 
each language) throughout the provinces, . Amongtt the 

a 4 Saxons 
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Conftable. 


Saxons, the word was honing or kyninge, from whence un- 
doubtedly we received our Engliſh word ing. Again, the 
word ole, falle, ſtafle, ſtable, by an eaſy tranſmutation of 
thoſe letters frequent in almoſt all languages) and which 
ſeemeth the other conſtituent of the word conſlable) is like- 
wiſe common to thoſe languages of the middle ages, and 
ſignifieth a ſtanding place, diviſion, or department, called 
by the Romans /tatio; and all of them probably from the 
ſame origin with the Latin %, and the ancient Greek 
word ga. So that, according to this etymology, the word 
conſtable will properly ſignify the ſtability or ſtay of the 
place, or the ſtrong man of the diviſion. The German 
word is conne/tafie ; the French conne/table, the Italian cone- 
labile ; the Spaniſh condeſtable, from the word conde which 
they uſe for count. All which ſeem to be comprehended 
in the imperial denominations of the Conflantine family, 
ſuch as Conflans, Conſtantius, Conſtantinus, Conſtantia, Con- 
flantina, Conſlantianus, Conſtantinactus, and the like. 

As touching berſbolders (which is the other general name, 
and doth contain within it the meaning of tything-men, 
borowheads, headborows, thirdborows, and chief pledges) 
that is made up of the Saxon borge, borrow, or borhoe, a 
pledge, and zalder, the elder, chief or head; and borft- 
ealder in one word doth mean the chief or head of the 
ſureties or pledges. For the underſtanding whereof, it is 
to be remembred, that by the antient laws of this realm 
(before the coming in of king William the conqueror) it 
was ordained for the more ſure keeping of the peace, and 
for the better repreſſing of thieves and robbers, that all 
free-born men ſhould caſt themſelves into ſeveral com- 
panies, by ten in each company ; and that every of thoſe 
ten men of the company ſhould be ſurety and pledge for 
the forthcoming of his fellows : ſo that if any harm were 
done by any of theſe ten, againſt the peace, then the 
reſt of the ten ſhould be amerced, if he of their company 
that did the harm ſhould fly, and were not forthcoming 
to anſwer to that wherewith he ſhould be charged. 
And for this cauſe, the companies are yet in ſome places 
of England called boroes, of the ſaid word borge, borrow, or 
borhoe, ſignifying a pledge or ſurety ; and in other places 
they are called tythings, becauſe they contain (as hath been 
ſaid) the number of ten men with their families. And 
even as ten times ten do make an hundred, ſo becauſe it 
was then alſo appointed that ten of theſe companies ſhould 
at certain times meet together for their matters of greater 
weight, therefore that general aſſembly, or court, was and 
yet is called a hundred, Furthermore, it was then alſo 
: ; os ordained 
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Conſtable. 
ordained, that if any man were of ſo evil credit, that he 
could not get himſelf to be received into one of theſe tyth- 
ings or boroes, then he ſhould be ſhut up in priſon, as a 
man unworthy to live at liberty amongſt men abroad. 
Now whereas every of theſe tythings or boroes did uſe to 
make choice of one man amongſt themſelves, to ſpeak 
and to do, in the name of them all; he was therefore in 
ſome places called the tythingman, in other places the 
boroes elder, (whom we now call borſholder) in other 
places the borohead, or headborow, and in ſome other 
places the chief pledge, which laſt name doth plainly ex- 
pound the other three that are next before it; for head 


* 


or elder of the boroes, and chief of the pledges are all 


one; and in ſome ſhires, where every third borough hath 
a conſtable, there the officers of the other two are call- 
ed thirdborows. And in theſe tythings, or boroes, ſundry 
good orders were obſerved; and amongſt others, firſt, that 


every man of the age of 12 years ſhould be ſworn to the 


S 


king: Then, that no man ſhall be ſuffered to dwell in 
any town or place, unleſs he were alſo received into ſome 


ſuch ſuretiſhip and pledge as is aforeſaid : Thirdly, that 


if any of theſe pledges were impriſoned for his offence, 
then he ought not to be delivered without the aſſent of the 
reſt of his pledges : Again, that no man might remove out 
of one tything or boroe, to dwell in another, without law- 
ful warrant in that behalf : Laſtly, that every of theſe 
pledges ſhould yearly be preſented and brought forth by 
their chief pledge, at a general afſembly for that purpoſe, 
which we yet in remembrance thereof do call the view of 


frankpledge, or the leet court. Lamb. Conſt. 


Some ſmall ſhadow of which antiquity we ſeem ſtill to 


retain in a common phraſe in drinking, when a man ſays 


to another that he will pledge him; which is ſaid to have 
begun when the Danes lorded it in this land : and the 
meaning was, to exhort the perſon to drink freely, for 


that the other would be ſurety to him that no one ſhould 


do him any bodily harm whilſt he was drinking. 
Alſo we do ſtill retain the word borrow as a verb in 


our language, ſignifying to take money upon pledge or 


ſurety. 


mour ; and they ſhall preſent defaults of armour, and of ſuits 
of towns, and of highways, and ſuch as lodge ſtrangers in 
ns Wal for whom they will not anſwer. 13 Ed. 1. 
il, 2, C. 0. 3 | 


And 
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| Antiquity of 
2. By the ſtatute of JVinche/ter, In every hundred and bish conſtables. 
+ franchiſe two conſtables ſhall be cheſen to make the view of ar- 
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Conſtable. 

And from hence lord Coke, and others, will kave it, 
that high conftables are no ancienter than this ſtatute : But 
Mr. Hawkins (agreeably with Lambard, Dalton, and other 
authorities) ſays, that it ſeems to be the better opinion, 
that both conſtables of hundreds, which are commonly 
called high conſtables, and alſo conſtables of tythings, 
which are at this day commonly called petty conſtables, 
or tythingmen, were by the common law, and not firſt 
ordained by the ſaid ſtatute of Vincheſter; for that ſtatute 
doth not ſay, that there ſhall be ſuch officers conſtituted, 
but clearly ſeems to ſuppoſe that there were ſuch before 
the making of it. 2 Haw. 61. | 

In ſhort, the truth of the- matter ſeems to be this : The 
far greateſt part of the buſineſs of high conſtables, at this 
day, is not at all appropriated to them, as high conſtables ; 
but only as officers to execute the precepts of the juſtices 
of the peace, which any other perſon may do as well as 
they. The original and proper authority of an high con- 
ſtable, as ſuch, ſeems to be the very ſame and no other, 
within his hundred, as that of the petty conſtable within 
his vill ; and therein moſt probably, he is coeval with the 
petty conſtable, The other uſual branches of his office, 
ſuch as the ſurveying of bridges, the iſſuing precepts 


concerning the appointing of overſeers of the poor, ſur- 


veyors of the highways, aſſeſſors and collectors of the 
land tax and window duties, and in like manner the view- 
ing of armour by the abovementioned ſtatute, are in him, 
not of neceſſity, but as matter of convenience, and it is 
diſcretionary in the juſtices whom they will appoint to be 
their officers in theſe caſes; others have hęęn ſuperadded to 
their office, for the like reaſon of convenience, by ſundry 
acts of parliament, ſuch as the iſſuing precepts for the 
licenſing of alehouſes, for levying the county rates, and 
for returning liſts of jurors; for that one perſon can do 
all the ſame much eaſter and cheaper, than ſo many dif- 
ferent perſons. | 


IT. Who ſhall be a conſtable. 


1. It hath been ſaid, that a cuſtom in a town, that the 
inhabitants ſhall ſerve the office of conſtable by turns, ac- 


_ cording to the ſituation of their feveral houſes, is not good; 


for that, by ſuch a courſe, it may come to a woman's turn 
to be a conſtable, as inhabitant of one of thoſe houſes ; yet 
we find ſuch cuſtums allowed to be good in latter books ; 
and it ſeems, that the conſequence of the reaſoning above- 
| mentioned 
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mentioned may well be denied, fincea woman in ſuch caſe 1-6 
ut may procure another to ſerve for her. 2 Haw. 63. | 1a 
er 2. Alſo it ſeems, that a practiſing phyſician, being Phyſicians, i 
ly choſen conſtable in purſuance of ſuch cuſtom, has no re- | 1 
ly medy for his diſcharge; for that there are no precedents 
85 of this kind, and his calling is private. 2 Haw, 63. l 
$, But by the 32 H. 8. c. 40. The preſident, commons, if 
{| and fellows of the faculty of phyſick in London, ſhall not 1 
te be choſen conſtables. F r | 1 
d, 3. And by the 5 H. 8. c. 6. and 18 G. 2. c. 15. Sur- Surgeons. * 
* geons in Leadon {hall be freed and exempted from the office | | 

of conſtable. lit 
” In the caſe of K. and Pond, M. 5 G. On an indiQ- 9 
is ment againſt Pond, a ſurgeon, for refuſing to be conſtable, 1 
, it was moved to the attorney general that a noli proſequr , i 
29 might be granted, for that by the 5 H. 8. c. 6. (and by fi 
the 32 H. 8. c. 40. for the incorporating of barbers and 1 
{ap ſurgeons, which incorporation was diſſolved by the above 11 
r, act of 18 G. 2.) all perſons of the corporation of ſur- Þ 
in geons within London are exempt; and tho? it hath been J 
ne held that phyſicians are not exempt, yet þy the equity of 
oy thoſe ſtatutes, and by the cuſtom of the realm, all ſur- 
ts geons have been allowed the ſame privilege: And there- 
Ty fore a noli proſequi was allowed, unleſs cauſe ſhewn, And 
55 no cauſe was ſhewed, the reporter ſays, that ever he 
5 heard of. Comyns. 312. | | 
25 4. By the 6& 7 . c. 4. Apothecaries in London, and Apothecaties, 
15 within ſeven miles thereof, being free of the company of 
de apothecaries; and alſo thoſe in the country who have ſerv- 
© ed ſeven years apprenticeſhip, ſhall be exempted from the 
* office of conſtable. | 5 
de 5- Alſo it ſeems certain, that if a ſworn attorney, or Attornies. 
d other officer, of the courts at Wefmin/ter, be choſen into 
0 this office, he may have a writ of privilege for his diſ- 
f- charge, by reaſon of his neceſſary attendance in thoſe courts : 
And it hath been reſolved, tnat ſuch officers ſhall have this 
; privilege, not only where there is no ſpecial cuſtom con- 
cerning the election of conſtables, but alſo where they are 
choſen by a particular cuſtom, in reſpect of their eftates, 
1e or otherwiſe; for that no ſuch cuſtom ſhall be intended to 
= be more ancient than. the uſages of thoſe courts, and 
* therefore ſhall give way to them. 2 Haw. 63. | | 
n 6. And upon the like reaſons, it is taken for grant- Barrifers at law, 
et ed, that practiſing barriſters at law, and the ſervants nee to mem - 
F of members of parliament, have the ſame privilege ; but ne Pata 
by there ſeem to have been no reſolutions to this purpoſe. 


2 Haw. 63, 


7. Alſo 


Aldermen of 
London. 


Captain of the 
guar ds. | 


| Conſtable, 
7. Alfo it hath been reſolved, that an alderman of Lon- 


don, for the like reaſons, is not compellable to be a con- 
ſtable. 2 Haw. 63. | 


8. But it hath been holden, that a captain of the king's 


guards, being preſented to ſerve as conſtable, in purſuance 
of a cuſtom in reſpect of his lands in a town, cannot 


claim this privilege ; for that notwithſtanding he is bound 


Militia man, 


Where there are 


by his office to perſonal attendance on the king's perſon, 
yet ſuch office being of late inſtitution, ſhall not prevail 
againſt an ancient cuſtom. 2 Haw. 63. | 
9. But a perſon ſerving for nimſelf as a private man in 
the militia, ſhall during the time of ſuch ſervice be ex- 
empted from the office of conſtable. 2 G. 3. c. 20. f. 76. 
10. Vet if ſuch an officer as before mentioned, or a gen- 


others ſufficient. tleman of quality who hath no ſuch office, or a practiſing 


Diſſenting 
teacheis. 


Proſecutors of 
felons. 


Whether hemay 


appoint a deputy. 


Diſſenters ap- 
pointing a de- 
puty. 


phyſician, be choſen conſtable of a town, which hath ſuf- 
ficient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it; perhaps he may be relieved by the 
king's bench; but it ſeems that even a cuſtom cannot ex- 
empt fitting perſons from ſerving the office of conſtable, 
where there are not ſufficient beſides them to execute it. 
But theſe points ſeem not to be ſettled, 2 Haw. 63. 


Ii. By the 1 J. c. 18. ,. 11. Every teacher or preacher 


in holy orders, or pretended holy orders, in a congregation 
tolerated by law, ſhall from the time of his ſubſcription 
and taking the oaths, be exempted from the office of con- 
ſtable. | . 5 

12. And by 10& 11}. c. 23. ſ. 2, 3. The proſe- 


cutor of a felon to conviction, or perſon to whom he 


ſhall aflign the certificate thereof, ſhall be diſcharged from 


the office of conſtable. 

13. Inaſmuch as the office of a conſtable is wholly mi- 
niſterial, and no way judicial, it ſeems that he may ap- 
point a deputy to execute a warrant directed to him, when 
by reaſon of fickneſs, abſence, or otherwiſe, he cannot 
do it himſelf; yet it doth not ſeem to be ſettled, that a 
conſtable can make a deputy, without ſome ſpecial cauſe. 
2 Haw. 62. f EE | | 

And the ſuperior muſt be anſwerable for his deputy, 
upon any miſcarriage ; unleſs the deputy is duly allowed 
and ſworn ; for then he is conſtable. Wood. ö. I. c. 7. 

14. And by 1 W. c. 18. /. 7. If any perſon diſſenting 
from the church of England, ſhall be choſen conſtable, and 


ſhall ſcruple to take upon him the office, in regard of the 


oaths, or any other matter required to be done in reſpect 
of ſuch office ; he may execute it by a ſufficient deputy by 
| | 7 him- 


Conſtable, - a= A 
him to be provided, to be allowed by ſuch perſons, and in E 
4 ſuch manner, as fueh officer ſhould have been allowed. x 
ws III. How choſen and ſworn. no 
0 1. It ſeemeth, regularly, that the petty conſtable ought By whom to be = 
id to be choſen in the leet ; and the high conſtable (proper- 2. 1 
5 ly ſo called) in the torn, which is the general leet of the FRY 
il whole hundred: and if there be no leet, then that the = 
petty conſtable ought to be choſen alſo in the torn. ml 
0 But whether they are. to be choſen and appointed by wo 
2 the ſuitors in the reſpective courts, or by the lord or his 1 
| ſteward in the leet, and the ſheriff in his torn, ſeemeth ml 
W not clearly determined. 2 Haw. 62. | 
* 2. But by which of them ſoever they ſhall be choſen p, whom to be 1 
12 and appointed, it ſeemeth clear, that they are to be ſworn ſworn. - BE i 
at and placed in their office, by the lord or his ſteward, or = 
7 by the ſheriff reſpectively, as being judge of the court. ; 1 
1 2 Haw, 62. a e er! po | i 
le 3. Alſo it ſeems certain, that a cuſtom for chuſing cuſtom of cha- = 
. a conſtable either way is good; and it ſeems to have been ſing. = 
: the opinion of the makers of the act of 13 & 14 C. 2. = 
* hereafter following, that the lords of the courts leet have 1 
a this power of common right, and conſequently the ſheriff 1 
hs in his torn, where there is no court leet. 2 Haw. 63. 1 
Anciently the practice was, that in every hundred where 1 
255 there was a feudal lord, the conſtables were ſworn in and i 
ſe⸗ admitted by the lord or his ſteward in his leet; but where 
ws = there was no ſuch feudal lord, the ſheriff in his torn had 
5 the ſwearing and placing of them in: Alſo if there was 
"8 no feudal lord of the hundred, an annual officer was cho- 
ſen, who was to - preſide over the whole hundred, who 
35 was called the high conſtable; but if the hundred was 
3 | teudal, as it often anciently was, then ſuch lord of the 
520 hundred adminiſtred the office himſelf. 1 Bac. Abr. 
OY . , that the bigh conſt 
| 4. But now the uſual manner is, that the high conſta- , 2 
iſe. bles of hundreds be choſen: either at the ſeflions, or by — Tg 
iy the greater number of the juſtices of the diviſion ; and 
Kb. likewiſe that they be ſworn at ſeſſions, or by warrant from 
the ſeſſions; which courſe hath been often allowed and 
1 commended by the juſtices of aſſize. Dalt. c. 28. 
„ And the reaſon thereof may be this, as hath been inti- 
5 mg above ; namely, that their office at preſent doth not 
ect o much conſiſt in executing the office of high conſtable 


as ſuch, as in executing ths juſtices precepts, which they 
may 
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996 Conſtable. 
may do for the moſt part, whether they be indeed high 
conſtables or not. 9 . | 


Petty conſtables &5, And moreover, every petty conſtable, being a prin- 


"EIT ju- cipal peace officer, and it being neceſſary for the preſerva- 
| peace. tion of the peace, that every vill ſhould be furniſhed with 
one; the juſtices of the peace have ever ſince the inſtitu- 


tion of their office, taken upon them as conſervators of 
the peace, not only to ſwear the petty conſtables, which 
have been choſen at a torn or leet, but alſo to nominate 
and ſwear thoſe who have not been choſen at any ſuch 
court, on the neglect of the ſheriffs or lords to hold their 


courts, or to take care that ſuch officers are appointed in 


them. And this power of juſtices of the peace having 
been confirmed by the uninterrupted uſages of many ages, 
ſhall not now be diſputed, but ſhall be preſumed to have 
been grounded on ſufficient authority. And ſome have 
carried this point ſo far, as to allow the juſtices at their 
ſeſſions, to ſwear one who was choſen at the leet, and 
unduly rejected by the ſteward, who had ſworn another 
in his place. 2 Haw. 65. | 

And in the caſe of K. and Dr. Franchard, H. 14 G. 2. 
Dr. Franchard was choſen conſtable of Milborns Port at 
the leet, which immediately adjourned; and he was after- 
wards ſworn in by a ſingle juſtice of the peace: And upon 


motion for an information as not being duly ſworn, the 


court held this to be a good ſwearing. Str. 1149. 
Where no con. 6. M. 21 C. 2. The juſtices of the county of North- 
Nadle hath been ampton, at their general ſeſſions choſe a conſtable for Holm- 
before, by; and for not coming in to take the oath, proceeded 
againſt him. Which proceedings being removed by cer- 
tiorari into the king's bench, it was moved on affidavits 
that there had not been a conſtable there for 50 years be- 
fore, that he might be diſcharged ; alledging likewiſe, that 
Holmby was a privileged place, and that all the inhabitants 
were the duke of Vers tenants : But the court held, that 
they could not diſcharge him on motion, and ſaid, that 
they muſt determine the matter by action of falſe impri- 
ſonment, or ſome other way; and inclined ſtrongly that 
he could not any way be diſcharged : For, by the court, 
tho” originally conſtables were choſen in leets, yet the 
conſtable being an officer whoſe duty it is to keep the 
peace, the juſtices may chuſe him in cafes of neceſſity; 
as in the hamlets about the tower, the juſtices, by reaſon 
of the increaſe of buildings, where there was formerly 
but one conſtable, did chuſe five; and it was ruled they 
might do ſo; and they ſeemed to incline, that tho e 
merly 


| 
| 
| 


i 

2 
| 
& 
7 


merly there had been none, yet they might chuſe one if 
they ſhould think it convenient. 1 Bac. Abr. Conſt. A. 

7. However, it is certain, that juſtices of the peace had where the leet 
power to nominate and ſwear conſtables, ori the default of ſhall make de- 
the torn. or leet, before the ſtatute of 13 C 14 C. 2. c. 12. Pult. 
and therefore, that they have ſuch authority in ſame cafes 
not mentioned in that ſtatute; which enacts, that if a 
conſtable ſhall die, or go out of the pariſh, any two juſ- 
tices may make and ſwear a new one, until the lord ſhall 
hold a leet, or till the next quarter ſeſſions, who ſhall ap- 
prove of the officer ſo made and ſworn, or appoint ano- 
ther: and if any officer ſhall continue above a year in his 
office, the juſtices in their quarter ſeſſions my diſcharge 
him, and put in another till the lord ſhall hold a court ag 
aforeſaid, 2 Haw. 65. 13 C14 C. 2. c. 12. /. 15. 

8. And it ſeems. to be clear at this day, that the king's Mandamus to 
bench hath power by mandamus to compel the court or compel the 
judge to ſwear a conſtable duly choſen. 2 Haw. 65. — ons 

9. Conſtables. lawfully choſen, if they ſhall refuſe to. Conftable refu- 
be ſworn, a juſtice of the peace may bind them over to fing to be ſworn. 

the aflizes or ſeſſions (there to be indicted). Dalt. c. 28. 
10. But it ſeemeth that the ſheriff, or ſteward of the How puniſhed. 
leet, cannot lawfully commit them for ſuch refuſal, with- 
out more; but it is ſaid, that if the party be preſent in 
the court, he may be fined; and that if he be abſent, and +» 
haye a certain time and place appointed him by the ſheriff 
or ſteward, for the taking of the oath before a juſtice of 
the peace, and have alfa expreſs notice of ſuch appoint- 
ment, and be preſented at the next court, for having re- 
tuſed to take it accofdingly, he may be amerced : alſo it 
ſeems, that in either caſe he may be indicted (A) either at 
the aſſizes or ſeſſions. And it is adviſeable in all plead- 
ings, in any action concerning ſuch a fine or amercia- 
ments, and in all indictments for ſuch refuſal, ſpecially 
and expreſsly to ſet forth the manner of every ſuch elec-- 
tion, appointment, notice, and refuſal, and before whom 
the, court was holden: and it hath been adjudged, that it 
is inſufficient to ſay in general, that the party was duly 
elected, or lawfully elected, or that he had notice, with- 
out ſetting forth the ſpecial circumſtances thereof. Alſo 
it is ſaid to have been adjudged, that an indictment for 
not finding a ſufficient perſon to ſerve the office of con- 
ſtable, without ſhewing that the party refuſed to ſerve it 
himſelf, is inſufficient. 2 Haw. 64. | 

IT. There is a long form of a conſtable's oath, in Dal- conſtables oath, 
ten, which is adopted by Mr. Barlow, expreſſing his duty 
in many inſtances ; but as that form nevertheleſs doth not 

contain 
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Contlable. 

contain the hundredth part of the conſtable's duty, nor in- 
deed the moſt material inſtances of it, it may be more eli - 
gible (as no particular form is directed by any ſtatute) to 
{wear him (B) to the due execution of his office in gene- 
ral, than to deſcend to thoſe particulars; leſt by mention- 
ing ſome parts of his duty; and not others, he may be 

induced to think, that thofe others are not ſo neceſſary. 
Oaths of allegi- 12. By the 1 G. fl. 2. c. 13. High conſtables are to 
ance and ſupre- take the oaths of allegiance, ſupremacy, and abjuration, 
as other perſons who qualify for offices; but they are not 
within the ſtatute of the 25 C. 2. c. 2. as to receiving the 
ſacrament, and ſubſcribing the declaration againſt tran- 
ſubſtantiation; and petty conſtables are exempted both 
from the one and from the other, 7 mm 


"a 


225 V. His power as a conſervator of the peace. 
Conſtable a con- I. Every high and petty conſtable are by the common 
ſervator of the Jaw conſervators of the peace. 2 Haw. 33. Crom. 6. 
. e ene ON 0 eee e 
May commit for 2. And therefore if any man ſhall make an affray or 
an affray in his aſſault upon another in the preſence of the conſtable, or 
ay we! ſhall threaten to kill, beat, or hurt another, or ſhal} be 

in a fury ready to break the peace ; the conſtable may 
commit him to the ſtocks, or other ſafe cuſtedy. for the 
| preſent, and after may carry him before a juſtice, or to 
gaol, until he ſhall find ſurety for the peace, which ſurety 
the conſtable himſelf may alſo take by obligation, to be 
ſealed and delivered to the king's uſe, and if the party 
will not find ſurety to the conſtable, he may impriſon 
the party until he ſhall do it. Dalt. c. 1. 8 e 
But not when he 3. But he may net require ſurety. of the peace, unleſs 
hn the offence be upon his own view, and not if it be com- 
mitted out of his fight ; for he cannot take any man's 
'oath that he is afraid of death, becauſe he is not a judge 
of record ; which is the reaſon that an obligation taken 
by him ſhall be in his own name, and not in the king's 
name; and the ſame ſhall be certified at the ſeſſions ef 
the peace. Cro. Elix. 375, 376. | 


V. His duty as a ſubordinate officer to juſtices of the 
Peace. | 1 


Subordinate to It hath been always holden, that the conſtable is the 
the juſtices of 


the peace, . | | | 7 
: cute his warrants; and therefore it hath been reſolved, 


that where a ſtatute authorizes a juſtice of the peace to 
| convict 


proper officer to a juſtice of the peace, and bound to exe- 
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Conſtable. 369 


convict a man of a crime, and to levy the penalty by 
warrant of diſtreſs, without ſaying to whom ſuch warrant 
ſhall be directed, or by whom it ſhall be executed, the 
conſtable is the proper officer to ſerve ſuch warrant, and 
indictable for diſobeying it. 2 Haw. 262. | | 


VI. His indemnity and protection in his office. 


1. If an action is brought againſt a conſtable, for any Double coſts, 
thing done by virtue of his office; he, and alſo all others 
which in his aid, or by his command, ſhall do any thing 
concerning his office, may plead the general "he, 'and 
ive the ſpecial matter in evidence, and if he recovers, he 
{hall have double coſts. 7 J. c. 5. : 


2. And ſuch action ſhall be laid in the county where proper county. 


the fact was committed, and not elſewhere. 21 J. c. 12. 


. Formerly the conſtable was bound to take notice of No action if he 


the juriſdiction of the juſtice ; inſomuch that if the juſtice delivers a copy 
iſſued a warrant in any matter wherein he had no juriſ- 
dition, the conſtable was puniſhable for the execution of 
it: but now, by the ſtatute of 24 C. 2. c. 44. it is en- 


acted; 


That no action ſhall be brought againſt any conſtable, 
or other perſon acting by his order, and in his aid, for 
any thing done in obedience to the warrant of a. juſtice 
of the peace, until demand hath been made, or left at 
the uſual place of his abode, by the party, or by his attor- 
ney, in writing, ſigned by the party demanding the fame, 
of the peruſal and copy of ſuch warrant, and the ſame 
hath been refuſed or neglected for ſix days after ſuch de- 
mand: and if after compliance therewith, any ſuch action 
ſhall be brought, without making the juſtice who ſigned 
ſuch warrant defendant, on producing and proving ſuch 
warrant at the trial, the jury ſhall give their verdict for 
the. defendant, notwithſtanding any defect of juriſdiction 
in the juſtice. And if ſuch action be brought jointly 
againſt the juſtice and conſtable ; on proof of ſuch war- 
rant, 8 ſhall find for the conſtable, notw ithſtand- 


ing ſuch defect of juriſdiction as aforeſaid ; and if the 


verdict be given againſt the juſtice, the plaintiff ſhal] re- 
cover his coſts againſt him, to be taxed in ſuch manner b 


the proper officer, as to include ſuch coſts as the plaintiff 


is liable to pay to ſuch defendant, for whom ſuch verdict 
ſhall be found as aforeſaid. / 6. ; 

Note; By this it ſeemeth, that the. conſtable ought 
not to return the warrant to the juſtice, but to keep it 
for his own juſtification ; for he cannot grant to the party 

VoI., I. Bb the 


of the warrant. 
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the peruſal of the warrant, unleſs he hath it: but be muſt 


certify to the Juſtice What he hath done in the! execution 


thereof. 
No action but 4. And no action mall be beugte en TIE con- 
with ot ſtable, but within fix REIN after we act FEBS: 
months. 

24 G. 2. c. 44. /. 8. 
Conftable af- 5. And if the Lendable is aſfiulted in the: execution of 


 fauſted need not his office, he need not go back to the wall, as private 
| IE IO perſons ought to do: and if in the ſtriving together, the 
conſtable kills the aſſailant, it is no felony ; but if the 

conſtable is killed, it ſhall be conſtrued premeditated mur- 


ger. Hale Fl. IG 1 H. H. 457; 
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VI. can the expences wy 55 18 „ 


Charges of ma- I. By the 27 BED 20. The conſtable executing a 

long diſtreſs. juſtice's warrant, for levying a penalty, or other ſum of 
money directed by an act of parliament by diſtreſs, may 
deduct his own reaſonable. charges of taking, keeping, 
and ſelling the goods diſtrained; returning the overplus 
on demand, after ſuch penalty or ſum of money and 
charges deducted. 


charges E 2. A perfon committed to gaol, for any miſdemeanor, 


der to gal. ing him to the ſaid gaol, and the charges of thoſe that 
| guard him thither; and if he ſhall refuſe at the time of 
commitment to defray the fame, or ſhall not then pay 
the ſame, the juſtice committing him, ſhall by warrant 


bit, or from whence he ſhali be committed, or where he 
| ſhall have any goods within the county, order ſo much 
to be ſold thereof, as by his diſcretion ſhall ſatisfy the 
fame; the appraiſement to be made by four honeſt inha- 
bitants. ti 

And if be have not money nor goods chin the county, 
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convey him to the gaol, or houſe of correction, the con- 
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and ſhall by his warrant (without fee) order the treaſurer 
to pay the ſame; except in Middleſex, where the ſame 
ſhall be paid by the overſeers of the pariſh where we 56 

FD. ſon was apprehended. 27 E. 2. c. 3. 
ee web 3. And by the 13 & 14 C. 2. c. 12. it is eee that 
92 whereas conſtables may be at great charge in relieving, 
conveying with paſſes, and in carrying rogues, vagabonds, 
and ſturdy beggars to tae houſe. of corzection, 8 
| ave 


— 


— — 
—— — 
— 


— ITT 
by 2 = k. % 2 
— r —— 7 
— — 
71 * nies. Ade 


— . 23+q M5 — 53A +> — 


v:ying an offen- all bear his own charges (if able) for conveying or ſend- 
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to the high or petty conſtable where the perſon ſhall inha- 


PSF TI to bear the caarges of himſelf and of thoſe who 
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ſtable may make application to a juſtice, who. may upon 
oath examine into and aſcertain the reaſonable expences, 
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have no power to make rates to reimburſe themſdyes; 
therefore the ſaid conſtables, together with the church- 


wardens and overſeers, and other inhabitants ſhall make 
a rate in like manner as the poor tate by the 43 El. c. 2. 


juſtices, may be levied by diſtreſs. 5 

Mr. Neſſen and Mr. Shaw fay, that this rate may be 
made for the purpoſe abovementioned, and for other pariſh 
charges; and direct five different forms of inſtruments to 
compel the payment thereof, ſetting ſorth therein gene- 


7 


rally, that the rates aré to be made n] levied for reim- 


burſing the conſtable's neceſſary charges in the execution 
of his office. But there ſeems to be no ſuch power given 
by the ſtatute; for it is limited to expences about vagrants 
only; and even that ſeems to be rendred uſeleſs, by the 
vagrant act of 17 G. 2. which orders the ſaid expences to 
be paid out of the general county ratee. 

Neither is any ſuch power given by any other ſtatute ; 
which indeed is hard upon the conſtable, It is but rea- 
ſonable, that the juſtices ſhould have power given by ſome 
act of parliament, to allow to the conſtable in all caſes, a 
competent ſatisfaction for his trouble: for. there ſeemeth 


to be no cauſe, why a conſtable who hath himſelf been 


guilty of no crime, ſhould be at much trouble and ex- 
pence about thoſe who bave, and have no compenſation 
for it. 5 | OS 


VIII. Concerning bis account and removal from bis 


| office. 


1. The high conſtables ſhall at the general or quarter account. 


ſeſſions, if thereunto required, account for the general 
county rate by them received; on pain of being commit- 
ted to gaol until they ſhall account; and ſhall pay over 
the money in their hands, according to the order of the 
ſaid court, on the like pain: And all their accounts and 
vouchers fhall, after having been paſſed at the ſaid ſeſ- 


ſions, be depoſited with the clerk of the peace, to be kept 


amongſt the records, and inſpected by any juſtice without 
fee. 12 G. 2. c. 29. /. 8. | : 


2. And in ſuch manner as conſtables are to be choſen, Removal. 


in the ſame manner, and by the like authority are they 
to be removed; ſo as if there {hall be cauſe to remove and 
put ah high conſtable from his place, it hath, not been 
thought fit, that any one or two juſtlces ſhould do ir 
upon their diſcretion, but that it ſhould be done by the 
greater part of the juſtices of that diviſion, apd that for 
1/6 B04. 0 
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Conſtable, 
ſome -juſt cauſe; or elſe that it be done at the ſeſſions, 
EE IS i ot EE in ori ao: 

And it ſeems clear, that the ſheriff or ſteward of the 
leet, having power to place a conſtable. in his office, have 
by conſequence a og of removing him. 2 Haw. 63. 

And alſo. the juſtices of the peace have always uſed, for 
good cauſe, to diſplace all ſuch, conſtables, as haye been 


choſen and ſworn by them. 2 Haw. 65. 


And by the 13 C 14 C. 2. c. 12. If a conſtable ſhall 


continue above a year in his office, the ſeſſions may diſ- 
charge him, and put another in his. place, till the lord 
ſhall hold a leet. /. 15. | : „ 


And if the court, or other judge, ſhall refuſe to diſ- 


charge a conſtable, the king's bench may compel them by 
mandamus. 2 Haw. 65. | ES 


A. Indictment for not taking the office. 


E iþ HE jurors for our lord the king upon their oath preſent, 
that A. O. late of — in the townſhip of | 

in the ſaid county, yeoman, on the —— day of in the 
— year of the reign of and long before, and always 


after until the day of the preferring F this indictment, was 


and is an mhabitant and reſiding within the townſhip of 
— — aforeſaid in the county aforcſaid, and an able perſon 
to ſerve the office of conſlable for the ſame townſhip ; and be 
the ſaid A. O. on the ſaid —— day of in the year 
aforeſaid, in the townſhip aforeſaid, at the court let of A. L. 
lord of the manor of —— aforeſaid, holden before A. S. gen- 
tleman, fleward of the ſaid court, by the ſuitors of the ſaid 
court, was elected and choſen, according to the ancient cuſtom 
of chuſing conſtables for the ſaid townſhip, for one year from 
zhence next following, to do and execute all and ſingular thoſe 
things which belong to the office of con}lable ; [or otherwite 
as the cuſtom ſhall be for chuſing conſtables :] and that 
the faid A. O. afterwards, to wit, on the ——— day of 
in the year aforefaid, at the townſhip of ———_ 
aforefaid, had due notice given to him by A. B. bailiff of the 
aforeſaid manor, of his being ſo elected and choſen conſlable 
as aforeſaid, and then and there was by him the ſaid A. B. 
required to appear before J. P. eſquire, then and yet one of 
his majeſty's juflices aſſigned to keep the peace within the ſaid 
county, and alſo to hear and determine divers felonies, treſ- 
paſſes and other miſdemeanors in the ſaid county committed, 
on the ſaid ——— day of —— in the year aforeſaid, to take 
his oath for the due executing the ſaid office of conſlable for 
the ſame townſhip, uccording to the duty of that office; never- 
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theleſs the ſaid A. O. his duty in that behalf not regarding, 
but contriving and intending wholly to neglect to ſerue the 
ſaid office of conſlable, after he the ſaid A. O. was ſo elected 
and choſen into the ſaid office as aforeſaid, to wit, on the ſaid 
— day of ——— in the year aforeſaid, and continually 
afterwards until the day of taking this, inquiſition, at the 
townſhip aforeſaid in the county 2 unlawfully and con- 
temptuouſiy did refuſe, and flill doth refuſe, to take his ſaid 
oath for the due executing the ſaid office of conſtable, and in 
any wiſe to execute the ſame office, to the great hindrance of 
Juſtice, in contempt of our ſaid lord the king, and to the evil 
example of all others in the like caſe offending, and againſt the 


peace of our ſaid lord the king. 


* 


B. Conſtable's Saks 


O fall well and truly ferve our ſovereign lord the 
I. ing, [and the lord of this leet, if ſworn in a court 
leet] in the office of conſtable, for the townſhip of —— for the 
year enſuing [or, until .you ſhall be lawfully diſcharged there- 
from; or, until another ſhall be ſworn in your place] You 
ſhall well and truly do and execute all things belonging to the 
ſaid office, according to the beſt of your ſkill and knowledge : 
So help you. gad. e | 
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Convittion. 


T HE power of a juſtice of the peace is in reſtraint 


of the common law, and in abundance of inſtances 
is a tacit repeal of that famous clauſe in the great char- 
ter, that a man ſhall be tried by his equals ; which alſo 
was the common law of the land long before the great 
charter, even for time immemorial, beyond the date of 
hiſtories and records. Therefore generally nothing ſhall 
be preſumed in favour of the office of a juſtice of the peace; 
but the intendment will be againſt it. Therefore where 


a ſpecial power is given to a juſtice of the peace by act of 


parliament to convict an offender in a ſummary manner, 
without a trial by jury, it muſt appear that he hath ſtrictly 
purſued that power; otherwiſe the common law will 
break in upon him, and level all his proceedings. There- 
fore where a trial by jury is diſpenſed withal, yet he muſt 
proceed nevertheleſs according to the courſe of the com- 
mon law in trials by juries, and conſider himſelf only as 
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Convickton. 


conſtituted! in the place both of judge and jury. There 


fore there muſt be an information or charge againſt 2 per- 


ſon; then he muſt be ſummonèd or have notice of ſuch 
charge, and have an opportunity to make his defence; 
and the evidence againſt him muſt be ſuch as the com- 


mon law approves of, unleſs the ſtatute ſpecially directeth 


otherwiſe ; then, if the perſon is found guilty, there 
muſt be a conviction, judgment, and execution, all ac- 
cording to the courſe of the common law, directed and in- 
fluenced by the ſpecial authority given by ſtatute; and in 


the concluſion, there muſt be a record of the whole pro- 


ceedings, wherein the juſtice muſt ſet forth the partieular 


manner and circumſtances, ſo as if he ſhall be called to 


account for the ſame by a ſuperior court, it may appear 
that he hath conformed to the law, and not exceeded the 
bounds preſcribed to his juriſdiction. 

The difficulty of drawing up a convidtion in due form, 
hath induced the legiſlature to inſtitute a more apt and 
compendious method in divers inſtances; and it were to 


be wiſhed, in caſe of the juſtices, that this proviſion might 


be made more general. Theſe ſummary forms of con- 

victions, which are ſpecially directed by act of parliament, 
are interſperſed throughout this book under the titles to 
which they do reſpectively belong. 

Other forms of convictions, which are left at large AC- 
cording to the courſe of the common law (having no pre- 
ſcriptive form of words directed by any act of parliament) 
are likewiſe drawn forth at length under divers titles; 
particularly, concerning ſuch matters as have been often 
controverted in the courts above, occaſioned either by the 


largeneſs of the penalties, or ſometimes by the greatneſs 


DS 


of the offenders; as in caſes of riots, forcible HET, ann 


ſtealing, and ſuch like. | 

It remaineth, under this title, to inſert one general 
precedent or form of conviction for the aer eee 
may be to the effect foltern 


General form of conviction 


Weſtmorland. E it remembred, that on the 
0 in the —— year of my reign 

of by the grace of god, of Great Britain, France and 

Ireland, bong defender of the faith, and ſo forth, at 

in the ay of aforeſaid, A. J. of —— cometh before 


me I. P. eſquire, one of the juſtices of our ſaid lord the king, 


aſſigned to keep the peace of our ſaid lord the king in the faid 
county, and alſo to hear and determine divers felonits, treſpaſſer, 
and 
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Convict on. 


and other miſdemeanors. in the faid county committed, [eh di 12 
near to the place where the offence. herein after mentioned Was 
committed ; or as the ſtatute requires] and giveth me the ſaid 
Juſtice to adn Le and le informed, that one A. O. of —— 
in the ſaid county, geoman, on the day Z —— nav laſt 
paſt, at —— in the ſaid county, did [here ſet forth the fact, 
in the words of the ſtatute as near as may be] agat/? the 


form of the -Aatute. in ſuch caſe made and provided: And af 


terwards, ut on the aforeſaid - day of - in the year 
e at ———— aforeſaid, in the county aforeſaid, he the 
faid A. O. after ee duly ſummoned in this behalf before 
me the Jelic, aforeſaid appeareth and is preſent, in order 13 
wate his defence againſt the ſaid charge contained in the faid 
infurmation, and having beard the ſame, he the ſaid A. O. ts 
aſced by me the ſaid juftice, if he can ſay any thirg for bumelf, 
why he the faid A. O. ſhould not be convicted of the premi/ſes 
above charged upin him in ferm aforeſaid; who pleadeth that 
he is not guilty of the ſaid offence, Nevertheleſs, on the —— 
day of —— aforeſaid, in the year aforeſaid, at —— aforeſai4 
in the county aforefaid, one credible witneſs, t9 wit, A. W. 

sf —— yeoman, cometh before megthe ji ufice aforefaid, and be- 
fore me the ſame juſtice upon his oath on the holy goſpel to him 
then and there by me the juſtice aforeſaid adminiflred, depaſeth, 
fweareth, and en his oath aforeſaid affirmeth and ſaith, that 
the aforeſaid A. O. onthe day of: — — eferefaid, in the 
year aforeſaid, at aforeſaid, in the county aforeſaid, 
did There again ſet forth the fact, or ſo much thereof as 


is ſuficient to convict. the offerider] And thereupon the 


aforeſaid A. O. the —— day of —— of aforefaid, in 1h? year 
efereſaid, before me the juſtice aforeſaid, by the cath of one 


credible wortneſs aforeſaid, according to the form of the /latute 


aforeſaid is convicted; and for his offence aforeſaid hath for- 


feited the fum of of lawful money of Great Britain, 
to be diflributed as the Ratute aforeſaid doth direct. In wit- 


neſs whereof, I the 'faid juſtice to this prefent record of the 


convictian as aforeſaid, have fet my hand and ſeal at 


aforejaid, in the county afureſaid, the day and year firſt above- 


Written, 


If he confeſſes the fact then fay, —— 4 becauſe the ſaid 


A. O. bath nothing to ſay, nor can ſay any thing in his own 


defence touching and concerning the premiſſes afor efaid, but doth 


of bis own accord freely and os AR acknoiviedge and 
confeſs all and fingular the ſaid premiſſes to be true, in man- 
ner and farin as the fame are charged upon him in the JOS: in- 
formation; and becau'e all and ſingular the prentiſſes being 
heard and fully underſtood by me the faid juſtice, it maniſeſiy 
appears to me — —Or, if the party hath beca ſuzmontd, 
b 4 | | aud 
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Conviction. 


and doth not appear, then ſay, Mpereupen, on the ſaid 
— day 0 in the year 785 at —— afereſaid, in 
the county afareſeid, he the ſaid A. O. was duly ſummoned in 
this beha'f, to appear before me, in order to make his defence 
againſt the ſaid. charge contained in the ſaid information, but 
the ſaid A. O. doth neglect to appear before me, and doth not 


aid: Therefore I the ſaid juſtice, on the ſaid day 0 
je | 3 year pl; at h aforeſaid, in 4 
county aforeſaid, do proceed to examine into the truth of the 
faid complaint; And A. W. of — a credible witneſs, 
cometh before me the juſtice een and before me the ſame 
Juſtice upon his oath, Rc. 


Cometh before me] A conviction ought to de in the pre- 
ſent tenſe, and not in the time paft. L. Raym. I 376. 
Str. 608. Roberts s caſe, 


And giveth me to under/land and be - nel A conviction 
ought to be on an information or complaint precedent, 


M II V. K. and Fuller. L. Raym. 510. 


That one A. O. of —— in the ſaid county, yeoman, &e.] 
All acts which ſubject men to new and other trials, than 
thoſe by which they ought to be tried by the common law, 


ought to be taken ſtrictly; and the court of king's bench 


will require, that it do appear upon the face of ſuch pro- 
ceedings, that the fact was an offence within the act, and 
that the juſtices have proceeded accordingly. M. 1 An. 
K. and Chandler. 1 Salk. 578. L. Raym. 581. 


Therefore the particular manner of the offence ought to 


O 


be ſet forth. Thus in the caſe of ſwearing, before the 


legiſlature by the act of the 19 C. 2. had directed a ſum- 
mary form of words, for the conviction, it was required 


not only to ſet forth that the perſon had curſed or ſworn 


in genera], but the particular oaths and curſes were to be 
ſet forth, that the court might judge thereupon, whether 
they were indeed oaths and curſes or not. H. 8 G. K. 
and Sparling. Str. 497. 8 

And in the caſe of X. and Roberts, M. 11 G. which 
was a conviction for ſwearing 150 oaths in theſe words 


by god, and curſing 150 curſes in theſe words ged damn 


you, this matter was carried ſo far, that it was inſiſted 
this was not ſufficient, but that the oaths and curſes ought 
to have been ſet forth 150 times each. But the oaths and 
curſes being all only in the ſame words over again, the 


court held the conyiction good, Str. 608. L. Raym. 


1376. 
Aid 


appear, "Sa make any defence againſt the ſaid charge as afore- 
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2 And it ſeemeth, that a conviction on à penal ſtatute: 
* BY ought expreſly to ſhew, that the defendant is not within 
1 any of its proviſoes ; for ſince no plea can be admitted to 
© | ſuch a conviction; and the defendant can have no reme- 
* dy againſt it, but from an exception to ſome defect ap- 
* 5 pearingin the face of it, and all the proceedings are in a 
- DE ſummary manner, it is but reaſonable that ſuch a convie- 
F Cö̃öwn tion ſhould have the higheſt certainty, and ſatisfy the 
e court, that the defendant had no ſuch matter in his fa- 
e = vour, as the ſtatute itſelf allows him to plead. 2 Hat. 
8 | 2.0; N _ e | 
6e But in the caſe of K. and Ford, T. 9 G. There was a 
cConviction on the 3 C. c. 3. for keeping an alehoufe with- 
N out licence; and it was objected, that in the act there 
Z was a proviſo to exempt perſons who had been puniſhed. 
Y by the former law of the 5 & 6 E4. 6. c. 25. and there- 
fore it ſhould have been ſaid, he had not been proceeded 
1 againſt upon that act: But by the court, That coming 
15 in by way of proviſo, he ſhould have inſiſted on it in his 
defence; it appears he was aſked what he had to ſay, and 
1 therefore we may reaſonably preſume he had no ſuch de- 
] * fence to make. And the conviction was confirmed. Str. 
„ 3 ho in the caſe of K. and Bryan, M. 12G. 2. The 
defendant was convicted on the gin act; and an exception | 
5 Was taken, that there was no averment, that it was not i 
d ſold to be uſed in medicine: and the caſes on the game 
. act were mentioned, where in convictions it is neceſſary 
| co exclude all the qualifications for killing game. On the 
0 other hand, it was inſiſted, that the reaſon of that was, 
e becauſe thoſe were in the enacting clauſe, whereas this 
Y about medicine comes in by way of proviſo, and is by 
d way of defence to be ſhewn on the defendant's part : And 
n for that purpoſe was cited, M. 11 G. X. and Theed ; 
e where in a conviction for obſtructing an exciſe officer on 
r the 8 An. c. 9. it was objected, that it not being averred 
« to be in the day, it ſhould have been ſhewn that there 
i = was a conſtable preſent, which is made neceſſary in the 
h night; but was held to be well, and its being in the 
8 night, ſhould have been ſhewn on the defendant's part. 
n Aud by the court, This is brought within the general 
d = <enaCting clauſe : and the true diſtinction is, where the 
t extenuation comes in by way of proviſo or exception. 
d And the conviction was confirmed. Str. 1101. 
e T1] Being duly ſummoned] 7. 11 GC. X. and Venables. The 


* court were unanimouſly of opinion, that the party ought 
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to be heard, and for that purpoſe ought to be ſummoned 
in fact; and that if the juſtices proceeded againſt a perſon 


without ſummoning him, it would be a miſdemeanor in 
them, for which an information would lie. L. Raym. 
And in the caſe of K. and Allington, E. 12 G. On af 


davit that no ſummons was had, the court granted an 


information againſt the juſtice who made the conviction. 


Str, 678. | 

H. 6 G. K. and Johnſon. The defendant was convicted 
for keeping a gun. And exception was taken, that there 
was not a reaſonable ſummons ; for it was made to appear 
the ſame day, which might be impoſſible upon account of 
the diſtance, or the ſummons being ſerved late, and his 
witneſſes might not be got together on ſo ſhort a warn- 
ing: then it was to appear at the pariſh aforeſaid,. whereas 
there were two pariſhes mentioned before ; ſo the man 


might have gone to one, whilſt they were convicting him 
at the other, It was. anſwered, that the defendant ap- 


peared at the time, and made defence; ſo that cures all 


defects in the ſummons. And by the court, The anfwer 


is right. Stra. 261. 


H. 3 G. K. and Simpſon. The defendant was convicted 


for deer ſtealing; and the conviction ſet forth, that he 


had been ſummoned to appear before the juſtices, but it 


did not appear he ever was before them. Exception was 
taken to this, that as no appeal lies in this cafe, the juſti- 
ces ſhould not have proceeded in the abſence of the par- 
ty, eſpecially where it may end in a corporal puniſnment 
as it my do here for a want of a diſtreſs. And at another 


day, on conſideration, Parker C. J. delivered the reſolu- 


tion of the court: We are all of opinion, the offender 
may be convicted, without appearing. The ſtatute is 


filent as to the method of praceeding, and the law of Eng- 


land, it is true, in point of natural juſtice, always requires 


the party charged with any offence, to be heard before he 


be condemned in judgment ; but that rule muſt have this 
exception, unleſs it is through his own default ; were 
it otherwiſe, every criminal might avoid conviction. Str. 
But, generally, it is not neceſſary to ſet forth the ſum- 
mons in the conviction; for although no ſummons is ſet 


forth, yet the court will intend one: but where a ſum 


mons is ſet forth, and that ſummons appears to be ir- 
regular, the court will quaſh the conviction, there be- 


ing then no room to intend any other ſummons. 11 
2 G. K. 


to 


| WWW 
G. K. aud Venables. Sefl. C. 1 I. 210. L. Raym, - 
1177000 e e Bs 
One credible twitneſi, to wit, A. W. 7 — heoman] 


It is requiſite to name the witneſs, that it may appear he 
is not the ſame perſon who was the informer; for an in- 


former who hath a ſhare of the penalty, is never allowed 


to be a witneſs, unleſs in caſe where a ſtatute ſhall ſpe- 
cially ſo direct it. | 


On his oath aforeſaid affirmeth and ſaith] In all convic- 
tions, being in the nature of judgments, the whole evi- 
dence ought to be ſet forth, or at leaſt ſo much thereof as 
is ſufficient to warrant the conviction ; that the court of 
king's bench may judge of the ſufficiency thereof: but 
otherwiſe it is in orders, which are authoritative, And 
ſo it was laid down in the caſe of K. and Floyd, M. 8 G. 2. 
which was thus; A motion was made to quaſh an order 
of ſeſſions, made under the ſtatute of the 1 W. c. 21. J 6. 
whereby the defendant was adjudged guilty upon full proof 
of the charge againſt him, and that he be diſcharged from 
his office of clerk of the peace, upon the objection that 
the evidence is not ſet out : But it was adjudged after 
conſideration, that this was an order, and therefore the 
evidence need not be ſhewn : but that :t would be other- 
wiſe if it was a conviction, Andr. 82. Str. 996. 

M. 5 G. 2. K. and Theed. A conviction on the candle 


act was quaſhed, becauſe the evidence was not ſet out; 


it being only alledged, that the offence was fully and duly 


proved. Str. 919. Andr. 84. | 
T. 66G. K. and Baker. A conviction for taking pil- 
chards, againſt the form of the ſtatute, quaſhed ; becauſe 
the witneſs ſwears generally that the defendant is guilty of 
the premiſſes, and that is taking upon himſelf to ſwear the 
law. Str. 316. 

E. 1 G. 3. K. againſt Vipont and others. The con- 
viction was, that the defendants, having beard the charge, 
(of conſpiring to advance their wages in the woollen ma- 
nufacture), and being called upon by the juſtices to ſtew 


cCauſe why they ſhould not be convicted, and having no- 


thing to ſay whereby to defend themſelves, are therefore 
convicted: And quaſhed by the court; becauſe the evi- 
dence ought to be particularly ſet forth, that the court 
may judge thereof; and it mutt be given in preſence of 
the defendant, that he may have an opportunity of crols- 
examination. Burrow, Mansfield. 1163. 1 

| 2 
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| ſet forth, that 


Conviction. 


M. 11 V. X. and Fuller. A conviction ought to be 
certain, and not taken upon collection. L. Raym. 510. 


And for his offence "aforeſaid hath forfeited] H. 3 G. 2. 
K. and Hawhes, A conviction for killing a deer was 
quaſhed, becauſe it was only——he. is conuicted, without 
any judgment of forfeiture. Str. 8 58. 


4 an 


- And in the aforeſaid caſe of the King againſt Vipont and 


others, the conviction not adjudging the forfeiture, was 


for that reaſon, as well as the other abovementioned, de- 
termined to be ill; eſpecially as the ſtatute, upon which 


the conviction was made, leaves the judgment diſcretion- 


ary concerning the duration of the puniſhment, the of. 
fender being to be impriſoned by the juſtices for any time 


not exceeding three months. Burrow. Mansfield, 1163. 


To be diſtributed as the flatute aforeſaid doth direct] M. 
9 An. K. and Barret. A conviction for deer ſtealing did 
he is convicted, and ſhall forfeit 30 l. 
according to the form of the flatute, without making a diſtri- 
bution, which ought to be 101. to the informer, 10 l. to 


the party grieved, and 101. to the poor. But by the 


court, This is well enough ; for by the ſtatute he is only 
to forfeit in caſe he has goods, which is conditional, and 
not abſolute. 1 Salk. 383. 


Note; On a ſuggeſtion that the defendant hath a title 
to the thing in queſtion, a prohibition will be granted by 
the king's bench, before or after conviction, to ſtay the 
juſtice from proceeding ; for without doubt if the defen- 


Cant have but a colour of title, the juſtices have no juriſ- 


diction in the cauſe, as where the defendant was convict- 


ed for cutting trees, where he had a right of common. 


L. Raym. gor. 
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Z For the foreſtalling, ingroſſing, or regrating of 


381 
eee 


corn; ſee title Foreſtalling. et 
For the licenſing badgers of corn; ſee title 


I. The meaſure of corn... ok 
IT. Cutting corn growing, or burning ſtacks of corn. 
III. Exportation of corn. ee 
V. Importation of corn. 


I. The meaſure of corn. 
i. T O buy or ſell corn in the ſheaf, before it is Buying corn in 


threſhed and meaſured, is againſt the common the ſheaf with- 


law of England; and the reaſon thereof ſeemeth to be, . Pairing: 
for that by ſuch ſale the market is in effect foreſtalled. 
3 Laſt. 197. SO | 
2. If any perſon ſhall ſell eorn otherwiſe than by Win- Penalty of ſel- 
cheſter meaſure, ſealed and ftricken by the brim, he ſhall . 
forfeit 40 s. on conviction before one juſtice, on the oath ——2 — 
of one witneſs; to be levied by the churchwardens and 
overſeers, or ſome of them, to the uſe of the poor, by 
diſtreſs and ſale. In default of diſtreſs, impriſonment till 
paid. 220. 2 f (Ä„„§§agMÄ 3 ; 
And if any mayor, or other head officer, ſhall know- 
ingly permit the ſame, he ſhall, upon conviction thereof 
at the county ſeſſions, forfeit 5 1. half to the proſecutor, 
and half to the poor, by diſtreſs and ſale; for want of di- 
ſtreſs, to be impriſoned by warrant of the juſtices, till 
payment be made. /. 3. | 3th, | 
3. And moreover, every perſon who ſhall ſell or buy Further penalty. 
corn, without meaſuring, being thereunto required, or in 1 
any other manner than is by the 22 C. 2. c. 8. directed, 
and that without ſhaking of the meaſure by the buyer, he 
ſhall, beſide the penalty of that act, forfeit all the corn 
ſo bought or ſold, or the value thereof, to the party com- 
Plaining. 22 C23 C. 2. c. 12. f 2» 
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Corn. 
And on ö made to a juſtice of the peace, that 
corn hath been bought, ſold, or delivered contrary to this 


act, the proof ſhall lie upon the defendant, to make it ap- 
pear by the oath of one witneſs, that he ſold or bought 


the ſame lawfully; wherein if he ſhall fail, he ſhall for- 


feit as is ſaid before, to be levied by diftreſs and fale; 


which ſhall by the / juſtice be diſtributed, half to the poor, 


and half to the informer. 22 C 23 C. 2. c. 12. / 3. 

4. But notwithſtanding all the ſtatutes that have been 
made, for the uniformity of meaſures throughout the realm, 
yet the meaſure of corn differs in many places, the buſhel 
being greater in one place than in another, And altho' 


regularly, a cuſtom or preſcription againſt a ſtatute is 


void, except it be confirmed by the flatute, or ſaved by 
another ſtatute ; ; yet it is ſaid, that in the meaſure of corn, 
the cuſtom of the place is to bs obſerved, if it be a cuſ- 
tom beyond all memory, and uſed without any viſible 3 in- 
terruption. Barl. 578. 


IT. Cutting corn growing, or burning ſtacłs of corn. 


1. Every perſon who ſhall unlawfully cut or take away 
any corn or grain growing, being convicted thereof by 
confeſſion, or oath of one witneſs, before one juſtice, ſhall 
for the firſt offence. pay ſuch damages as the juſtice ſhall 
appoint : and if the juſtice ſhall think him not able or 
ſufficient, or if he do not pay ſuch damages, be ſhall com- 
mit him to the conſtable where the offence is committed, 


or where the party is apprehended, to be whipped ; and 


for every other offence he ſhall in like manner be whip- 
ped. The conſtable refuſing, ſhall be committed by: the 
Juſtice, till he conform. 43 El. c. 7. 

But if he cut it at one time, and then come again at 


another time and take it away, it is felony. 1 Haw. 93. 


2. If any perſon ſhall in the night time, maliciouſly 
and wilfully burn or cauſe to be burnt, any rick or ſtack 
of corn, he ſhall be guilty of felony : but to avoid judg- 
ment of death, he may make his election to be tranſported 
for ſeven years. And three juſtices (1 Q:) may determine 
the ſame. 22 & 23 C. 2. c. 7. 

3. But by the g G. c. 22. commonly called the Black 
act, which is inſerted more at large in the title of that 
name, If any perſon ſhall ſet fire to any mow or ſtack of 


corn, he ſhall be guilty of felony without benefit of cler- 


. 
And the N ſhall anſwer the dainages; not exceed- 


And 
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at And if any perſon ſhall apprehend, or cauſe to be con- 
us IF vitted, ſuch offender, and ſhall be killed, or wounded fo 
p* Bf as to loſe an eye, or the uſe of any limb, in apprehending 
ht or endeavouring to apprehend ſuch offender, on proof 
5 thereof at the ſeſſions, and certificate thereof from thence, 
e; | the ſheriff ſhall pay to the perſon intitled the ſum of 50 l. 


in 30 days, to be repaid to him out of the treaſury. /. 12. 


III. Exportation of corn. 


1. The king may at any time, by proclamation, pro- The king may 
hibit the exportation of corn generally, or out of any ſpe- prohibir by pro- 
cial ports by name, for fuch time as ſhall be therein 1i- © tien. 
miteck , xp - | 

2. No duty or ſubſidy whatſoever ſhall be paid on the puty on exporta- 

exportation of wheat, rye, barley, malt, beans, peafe, tion aken off, 
or other grain, bread, biſcuit, or meal. 11 C12 IF. 
c. 20- : Nr nga 

3. But when malt or barley are at or under 245. a quar- Bounty on ex- 
ter, rye 32 8. wheat 48 s. every perfon exporting the ſame Portation. 
in Engliſh ſhipping, ſhall have from the officers of the cuſ- 
toms, for every quarter of barley or malt exported (ground 
or unground) 2s. 6 d. of rye 3 8. 6 d. of wheat 5 8. 1 . 

c. 12. And of wheat malt 58s. 5 An. c. 29. .. 15. 

And by 5 An. c. 8. art. 6 & ch. 29. /- 10. when oats 
do not exceed 15 8. a quarter, a bounty of 2s. 6 d. a 
quarter ſhall be paid for oatmeal exported. 5 

4. And if any perfon ſhall wilfully and maliciouſly beat, penaliy of hin- 
wound or uſe any other violence to any perfon, with in- dring e xport- 
tent to hinder him from buying corn in any market or en. 
other place; or ſhall unlawfully ftop or ſeize upon any 
waggon, cart, or other carriage, or horſe, loaded with 
wheat, flour, meal, malt, or other grain, in or on the 
Way to or from any city, market town, or ſea port, and 
wilfully and maliciouſly break, cut, ſeparate, or deſtro 
the ſame, or any part thereof, or the harneſs of the horſes 
drawing the ſame; or ſhall unlawfully take off, drive away, 
kill, or wound any ſuch horſes ; or unlawfully beat of 
wound the driver; or ſhall by cutting of the ſacks, or | 1 

= otherwiſe ſcatter or throw abroad ſuch wheat, flour, i 

lack meal, malt, or other grain, or ſhall take and carry away, 1 
that ſpoil, or damage the ſame, or any part thereof: every 
k of fſuch perſon, being convicted thereof, before two juſtices 
ler- or the ſeſſions, ſhall be ſent to the gaol or houſe of cor- 
rection, for any time not exceeding three months, nor 
k:{s than one month, and be once publickly and openly 
. whipped 
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Corn. 
whipped by the maſter of ſuch gaol or houſe of Correc- 
tion, in ſuch city, market town, or ſea port, in or near 
Which the offence ſhall be committed, on the firſt conve- 
nient market day, at the market croſs, or market place 
there, between the hours of 11 and 2. 11 G. 2. & 23. 
I. 
/ And if any ſuch perſon ſo convicted, ſhall commit any 
of the offences aforeſaid a ſecond time ; or if any perſon 
ſhall wilfully and malicioufly pull down, throw down, or 
otherwiſe deſtroy any ſtorehouſe, or granary, or other 
place where corn ſhall be then kept in order to be ex- 
ported; or ſhall unlawfully enter any ſuch ſtorehouſe, 
granary, or other place, and take and carry away any 
corn, flour, meal, or grain therefrom, or ſhall throw 
abroad-or ſpoil the ſame or any part thereof; or ſhall un- 
lawfully enter on board any ſhip or veſſel, and ſhall wil- 
fully and maliciouſly take and carry away, caſt out there- 


from, or otherwiſe ſpoil or damage any meal, flour, 


wheat, or grain therein, intended for exportation : ever 
perſon fo offending, and being thereof lawfully convict- 
ed, ſhall be adjudged guilty of felony, and be tranſported 
for ſeven years. /. 2, 3. 

And the hundred ſhall be liable to anſwer damages (not 
exceeding 1001.) to be ſued for and levied. as in caſes of 
robbery ; the perſon inj jured giving notice of the offence in 
two days, by himſelf or ſervant, to a conſtable of the 


hundred, or the conſtable of the place in or near which 
the fact ſhall be committed; and within ten days after 


ſuch notice, giving in the examination on oath of himſelf, 
or of his ſervant preſent at the time of the fact, or having 
the care of ſuch his property, before a juſtice of the peace, 
whether he knows the perſons that committed the fact, or 
any of them; and if he confeſſes that he does, then "the 
perſon ſo confeſſing, entring INE recognizance to proſe- 
cute. 11 G. 2. c. 22. /. 5, 6. 

But if an offender is convicted in 12 months, the hur- 
dred ſhall not be liable; and therefore the action muſt not 
be brought till after one 77 : Nor ſhall it be commenced 
but within two years. /. 7, 8. 

Note; It is proper here to take notice of a very odd 
miſtake in ſome of the books, relating to an act made in 
the 14 C. c. 3. by reaſon of which act one author al- 
ſerts, that-the ſtatute laſt recited is of little uſe, becauſe 
that now by the ſaid ſtatute of 14 G. 2. us corn can be ex- 
ported : and another ſays, that by the ſaid ſtatute of 14 
G. 2. no corn ſhall be 3 after Dec. 15, 1741. And 
the miſtake is no other than this; that inſtead of after 


Dec. 5 
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Con. 385 
Dec. 15. the ſtatute ſays, before Dec. 15, 1741, none ſhall 
be exported ; and the reaſon was, becauſe at that time 
there was great ſcarcity of corn in the nation. To which 
may be added, that other books take no notice of either 
the one act or the other; perhaps from the above ſuppoſi- 
tion, that the one act renders the other uſeleſs : by which 
it may ſeem, that the publiſhers of the new editions do 
not always bring down the alterations from the ſtatutes 
themſelves, but quote from one another, 
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IV. Importation of corn. 


1. When corn doth not exceed the following prices, the Poundage en- 
cuſtom and poundage for corn imported ſhall be as follows: ortation. 
wheat not above 53s. 4d. a quarter, ſhall pay 16s. if | 
above 53s. 4d. and not above 41. it ſhall pay 8s. rye not 
above 40 8. a quarter, ſhall pay 16s. barley and malt not 
above 328. a quarter, ſhall pay 168. buck wheat not above 
328. a quarter, ſhall pay 16s, oats not above 16s. a 
quarter, ſhall pay 58. 4d. peaſe or beans not above 408. 

a quarter, ſhall pay 16s. 22C. 2. c. 13. /. 1. 

But when the prices exceed theſe rates, then the duties 
payable before this act, ſhall only be paid. id. /. 2. That 
is to ſay, for every quarter of wheat imported 5s. 4d. of 
rye 45. barley or malt 2s. 8d. buck wheat 28. oats 
IS. 4d; peaſe or beans 4s. 15 C. 2. c. 7. ſ. 3. 

2. And that it may be known what price corn bears Prioe of corn 
where ſuch foreign corn is imported, the juſtices of the -- = "a acer 
peace for the counties where foreign corn is imported, i 
ſhall at every their quarter ſeſſions give in charge to the 
grand jury to make inquiry and prefentment upon their 
oaths, of the common market prices of the ſeveral forts 
of middling Engliſh corn, as the fame ſhall be commonly 
bought and ſold in the county; which preſentment ſhall 
be certified by the juſtices to the chief officer. and collector 
of the cuſtoms at the port where the corn is imported, to 
be hung up in ſome publick place in the cuſtom houſe : 

And the ſame ſhall be done in the city of London in Oc- 
tober and April (January and July, 6 G. 3. c. 17.) year- 

ly, by the mayor, aldermen and juſtices there, by the 
oaths. of two perſons, neither of whom ſhall be corn chand- 
ler, meal man, factor, merchant, or other perſon inte- 
reſted in ſuch corn to be imported, but by ſubſtantial 
houſholders in Middleſex or Surry, and each of them ha- 
ving a freehold eſtate of 201. a year, or leaſehold of 501. 

a year, above reprizes, and being ſkilful in the prices of 
corn. 3G. 2. c. 12. 1 F. 2. c. 19. pe 
Vor.1I. Ge 3. And 
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Fraudulent im- 


portation. 


D; gnity. 


Eſtate. 


To be choſen in 


Coꝛn. 

+ And for preventing, the fraudulent importation of f= 
reign corn, no warrant ſha}l be allowed for carrying forth 
to ſea, to any other port, any foreign corn after importa- 
tion: and no perſon ſhall carry forth the ſame, or procure: 
it t6 be ſhipped for that purpoſe, on pain of forfeiting the 
ſame, and alſo 20s. for every buſhel, and alſo the ſhip, 
with all her guns, tackle,.and farbiture ; ; half to the king, 
and half to him who ſhall ſue in any. court of record. And 
the maſter and mariners, knowingly ating therein, ſhall. 
be Rs. for three months. 8. G. 2. . 18. /. IP 


f 


Coꝛoner. 


ORONE Rs are ancient officers 3 the common 

law, ſo called becauſe they deal principally with the 
— of the crown, and were of old time the pranciges 
e e of the peace. 2 Haw. 42. 


Conzerning whom I ſhall fhew, 


J. Who may be à coroner. 
II. H:w choſen. 


III. His power and _y in taking an inguiſion of 
. 


Tv. His Sewer and duty in other matters. 
V. His fees. 
VT. Puniſhment for 1 not doing his duty. 


J. Who may be a coroner. 


1. Of ancient time this office was of great eſtimation; 
for none could have it under the degree of a e 
3 Ed. 1. c. 10. 4 ft. 271. 

2. And by the 14 Ed. i . T. c. 8. No coroner ſhall: 
be choſen. unleſs he have land in fee, ſufficient in the 
ſame county, whereof. he may anſwer to all manner of 
people. 


IT. How choſen. 


' 


1 | b = SOR 4 | 
1. The coroner (as of ancient time the ſheriffs and 


that 


the county court. conſervators of the peace) ſhall be choſen in full county, 
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that purpoſe, iſſuing out of, and returnable into the chan- 


Coꝛoner. bv 
that is, in the county court, by the commons of the ſane 
county. 28 Ed, 3. c. 6. 27 i * 

And this muſt be in purſuance of the king's writ for 


cery; and none but freeholders have a voice at ſuch elec- 
tion, for they only are ſuitors to the county court. 2 
Haw. 43, 44. | | + | 
2. And being elected by the county, if he be inſuffi- County to an- 
cient, and not able to anſwer ſuch fines and other duties ſwer for him. 
in reſpect of his office, as he ought; the county, @ his 
ſuperior, ſhall anſwer for him. 2 ff. 175. 
3. And being choſen by the county, his office conti- Office not void 
nues, notwithſtanding the demiſe of the king. 4 Lift. 271. by the king's 
4. And after he is choſen, he ſhall be ſworn by the en 


Jo be ſworn. 


ſheriff, for the due execution of his office. 2 Hales H. 
55- | 


they ſhall be choſen by the county, there is a ſaving to ſen by the coun» 
the king and other lords, who ought to make coroners, ? 
their franchiſes, 

6. The lord chief juſtice of the king's bench, by vir- Chief juſtice. 


tue of his office, is the chief coroner of England. 2 H. 


H. 53. 


III. His power and duty in taking an inquiſition of 
death. | 


1. When it happens that any perſon comes to an unna- Notice. 
tural death, the townſhip ſhall give notice thereof to the 


. coroner, Otherwiſe, if the body be interred before he 


come, the townſhip ſhall be amerced. Hale's Pl. 170. 


2. And by Holt, Ch. J. It is a matter indictable to bu- Burying without | 
ry a man that dies a violent death, before the coroner's ies. 


inqueſt have ſat upon him. 2 Haw. Not. $. 
3. And if the townſhip ſhall ſuffer the body to lie till Lying unburied. 
putrefaction, without ſending for him, they ſhall be amer- 


ced. Hale's Pl. 270. 2 Haw. 48. 


4. When notice is given to the coroner, he is to iſſue Preceſt to ſum 


a precept to the conſtables of the four, five, or ſix next ). 
townſhips, to return a competent number of good and 
lawful men of their townſhips, to appear before him in 
ſuch a place, to make an inquiſion touching that matter. 


4 Ed. 1. „l. 2. 2 H. H. 59. Or he may ſend his pre- 


cept to the conſtable of the hundred. Mood, B. 4. c. 1. 


But the aforeſaid ſtatute being wholly directory, and in 
affirmance of the common law, doth neither reſtrain the 
coroner from any branch of his power, nor excu& him 
e CE from 


Ko But in the ſtatute of 28 Ed. 3 which enacts that Others not he: 
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388 Coꝛoner. 

from the execution of any part of his duty not mentioned 
in it, which was incident to his office before : Upon which 
ground it hath been holden, that there is no neceſſity 
that it appear in a coroner's inqueſt, that it was taken by 
the oaths of perſons of the next adjacent towns; but that 
it is ſufficient to ſay, that it was taken by the oaths of 
lawful perſons, of the county; inaſmuch as ſuch inquiſi- 

tions, being good before the ſtatute, which is wholly de- 
claratory, muſt needs be ſo ſtill. But it ſeems that it 
ought to appear in every ſuch inquiſition, at what place, 
and by what jurors by name it was taken, and that ſuch 
jurors were ſworn. 2 Haw. 47. 


Jury. 5. Theſe are to be at leaſt 12; and it is ſaid, that all 


perſons of the neighbouring towns, above the age of 12 
years, are bound to attend at the taking the inquiſition, 
unleſs they have a reaſonable excuſe to the contrary. 
2 Inſt. 148. 2 Haw. 54. 

Default in not 6. If the conſtables make not a return, or the jurors 

n returned appear not, their defaults are to be returned to 
the coroner: and the conſtables or jurors in default ſhall 
be amerced before the judges of aflize, 2 H. H. 59. 


| Swearing and 7. The jury appearing is to be ſworn and charged b 


Charge, the coroner to enquire, upon the view of the body, how 
the party came by his death. 2 H. H. 60. 
2 of the 8. For he can take indictments of death, only upon view 
ody. 


of the body, and not otherwiſe, therefore if the body be 
interred before he come, he muſt dig it up. And this he 
may do lawfully within any convenient time, as in 14 
days. Hale's Pl. 170. 2 Haw. 48. 

Where the body 9. If the body cannot be viewed, the coroner can do 
cannot be view nothing; but the juſtices of the peace ſhall inquire there- 


5 of. Hale's Pl. 170. 2 Haw. 48. 


| Form of the 10. The jury being ſworn, and the body upon view, 


_— __— a he ſhall inquire upon the oaths of them, in this manner, 
ard pans by the ſtatute of 4 Ed. 1. ft. 2. called the ſtatute de officio 
| coronatoris ; Viz. 

If they know where the perſon was lain, ; whether it 
were in any houſe, field, bed, tavern, or company: 

Who are culpable, either of the act, or of the force; 
and who were preſent, either men or women, and of 
what age ſoever they be, if they can ſpeak, or have any 
diſcretion. 

And how many ſoever be found culpable, they ſhall be 
taken and delivered to the ſheriff, and ſhall be committed 
to the gaol; 

And ſuch as be found, and be not culoable, ſhall be at- 
tached until the coming of the judges of aſſize. | 

; | 11. And, 
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11. And, by the fame ſtatute, if it fortune any ſuch Where a perſon 


i man be ſlain, which is found in the fields, or in the woods, fin is found in 4 
h firſt it is to be enquired, whether he were flain in the de“ r I 
rit It 18 9 I AC woods. i 
ty ſame place or not : bi 
xd And if he were brought and laid there, they ſhall do fo 9 
at much as they can to follow their ſteps that brought the | 
of body thither, whether he were brought upon a horſe, or #1 
- in a cart : | | bl 
af It ſhall be alſo enquired, if the dead perſon were known, i 
1 or elſe a ſtranger, and where he lay the night before. bl 
<5 12. Alſo, by the ſame ſtatute, all wounds ought to be Wounds, bi h 
ch viewed, the length, breadth, and deepneſs ; and with wi 
what weapons ; and in what part of the body the wound | j | 
all or hurt is; and how many be culpable ; and how ny 1 
12 wounds there be; and who gave the wound. 18852 ih 
ms 13. And they muſt hear evidence on all hands, if it be pefendant's evis 1 
J. offered to them, and that upon oath, becauſe it is not ſo dence, 1 
much an accuſation or an indictment, as an inquiſition or 4 
wy inqueſt of office. 2 H. H. 157. | 4 
to 14. And by the aforeſaid ſtatute, if they be found culpa - To inquire of the 1 
all ble of the murder, the coroner .ſhall immediately go to his murderer's lands bt 
houſe, and ſhall inquire what goods he hath, and what corn ** Beds. 1 
by he hath in his graunge; and if he be a freeman, they ſhall 1 
es inquire how much land he hath, and what it is worth I 
early, and further, what corn he hath upon the ground : | 
CW and likewiſe of his freehold, how much it is worth yearly, 1 
be over and above the ſervice due to the lord of the fee; and [ie 
he the land ſhall remain in the king's hands, until the lords 1 
14 of the fee have made fine for it: 1 
| And when they have thus enquired upon every thing, | 
do they ſhall cauſe all the land, corn, and goods to be valued, 9 
We in like manner as if they ſhould be ſold immediately; and | 
thereupon they ſhall be delivered to the whole townſhip, 1 
1 which ſhall be anſwerable before the judges for all. 1 
"I's 15. In like manner, by. the ſaid ſtatute, it is to be in- Perſons drownet 4 
cio quired of them that be drowned, or ſuddenly dead, whe- or ſuddenly dead. 7 
, ther they were ſo drowned, or lain, or ſtrangled by the 1 
it ſign of a cord tied ſtreight about their necks, or about 1 
: any of their members, or upon any other hurt found Fl 
1 upon their bodies, And if they were not ſlain, then | | 
of ought the coroner to attach the finders, and all other in "i 
ny the company. | | 1 
ä 16. He ſhall alſo enquire, whether the perſons found plight. 4 
be guilty, fled; for which flight they forfeit goods and chat- 4 
* tels. 2 Haw. 48, 53. | | 
And it hath been formerly held, that if a perſon were : 
at- flain, and upon the coroner's inqueſt on view of the body, 
- CEN 10 
nd, | 
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it were found that ſuch a perſon fled, tho' the G perſon 
were afterwards. acquitted both of the felony and flight, 
yet he forfeited his goods; for the coroner's inqueſt is ſo 
ſolemn, that it is not art die alſo when the goods are 
once lawfully veſted in the king, by that inqueſt the pro- 
perty of them cannot bedeyeſted. But this opinion ſeem- 
eth harſh and unreaſonable, that a man ſhall be liable to 


forfeit all his goods, which may perhaps be all that he is 


worth, 'by an inqueſt taken in his abſence, without either 


hearing him, or giving him an opportunity of defending 


himſelf. 1 Bac. Abr. Coroner. D. 2 Haw. 54. | 
Alſo it is ſtrongly holden in ſome books, that an in- 
queſt of ſelf murder, found before a coroner, cannot be 
ny but the contrary opinion being alſo holden by 
book® of as great authority, and ſeeming alſo to be more 
_ agreeable to the general tenor of the law in other caſes, 
it ſeems to be the better opinion, that ſuch inqueſt by 
being removed into the king's bench by certiorari, may 


be there traverſed by the executor or adminiſtrator of the 


perſon deceaſed z or in caſe the coroner's inqueſt find him 


to have been a lunatick, by the king or the lord of the 


a manor. ' 1 Bac. Abr. Coron: D. 2 ew; $&.* 
Townſhip amer- 17. And if any perſon be ſlain or murdered in the day 
ced for an eſcape. time, and the murderer eſcape untaken, the townſhip ſhall 

be amerced. 3 H. 7. c. 1. 

Deodands, .-38. Concerning horſes, boats, carts, and the like. 
whereby any are Cain, which properly are called deodands, 
they alſo ſhall be valued, and delivered unto the towns as 
before. 4 Ed. 1. fl. 2. 


coroner's rolls. 19. All which things muſt be inrolled in the rolls of 


the coroner. 4 Ed. 1. ff. 2. 
Sheriff's rolls, 20. And the ſheriffs ſhall have counter rolls with the 
| - Coroner, of things belonging to their office. 3 Ed. 1, 


c. 10. 
Adjourning after 21. But it is not neceſſary that the inquiſition be 
new. taken in the very ſame place where the body was viewed; 
but they may adjourn to a place more convenient. : 
Hau. 4 
Racial, 22. 13 upon theſe things being inquired, the 
bodies of ſuch perſons being dead, or ſlain, mall be huried. 
4 Ed. = A. 2. * 
= | 2 the 1 & 2 P. & 1 Every coro- 
2 2 e ee any inquiſition before him . pe a any 


perſon ſhall be indicted for murder or manſlaughter or as 
acceſſary before the offence committed, ſhall put in writing 


the effect of the evidence given to the jury before him, be- 


ing material; and ſhall bind over the witneſſes to the next 
general 
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n general gaol delivery to give evidence; and ſhall certify ö 
„ the evidence, the recognizance, and the inquiſition or äu- | 
0 dictment before him taken and found, at or before the | | 
'e trial, on pain of being fined by the court. 5 9 | 
= By the expreſs words of which ſtatute, he may enquire 0 
— of acceſſaries before the fat? ; but he cannot enquire of ac- ö | 
0 -ceſlaries after the fact. 2 Haw. 48. 5 | [ 
8 24. He ought alſo:to enquire of the death of all perſons pertons dying in 9 
er who die in priſon:; -thatiit may be known, whether they gaol, 85 1 
8 died by violence, or any unreaſonable hardſhips: for if a 1 
prifoner by the dureſs of the gaoler, comes to an untimely 1 
1 death, it is murder in the gaoler, and the law implies ma- bl! 
0 lice ir reſpect of the cruelty. 3 Int. 5 2, 91. | | ; 
* And this inqueſt upon priſoners ought to conſiſt of 1 
re party jury, that is, fix of the priſoners (if ſo many there | 
5 be), and fix. of the next vill or pariſh, not priſoners. 
5 Umfreville's Coroner. 212. | | 
Ly 25. If the inquifition ſhall be quaſhed in the court of Inquificion 
1 king's bench, the coroner by leave of the court may take Wwalhed. 
m up the body again, and take a-new inquilitien. Z. 5 G, 
16 K. and Saunders. Str. 167. M. 9 G. Caſe.of the coro- 
ner of I/enlock. Str. 5 33. | | 
y And if a coroner appear :to have been corrupt in taking 
ll an inqueſt, it ſeems that a melius inquirendum ſhall go 
to ſpecial commiſſioners, who ſhall proceed not on view, 
81 but upon teſtimony; and the coroner ſhall have nothin 
65 to do with ſuch inqueſt : But where the inqueſt is quaſh- 
as ed for want of form only, he ſhall take a new one in 
1 like manner, as if he had taken none before. a Bac. Abr. 
of Coron. B. = | 1 
. TY. Hlis power and duty in other matters. 
' 
1. He ought to enquire of treaſure that is found; who Treaſure trove, 
de were the finders, and likewiſe who is ſuſpected thereof; 
3 and that may well be perceived, where one liveth rio- 
2 touſly, haunting taverns, and hath done fo of long time: 
| Hhereupon he may be attached for this ſuſpicion, by four, 
1 or ſix, or more pledges, if he may be found. 4 Ed. 1. 
* Jt 2. | 
2. Beſides his judicial place, he hath alſo an authority Exccuting pre- 
D- S miniſterial as a ſheriff; namely when there is juſt excep- cls. 
17 Z tion taken to the ſheriff, judicial proceſs ſhall be awarded 
m Y to the coroner, for the execution of the king's writs : and 
ig, in ſome ſpecial cafes, the king's original writ ſhall be im- 
- = mediately directed to him. 4 Int. 271. | 


Cec4 5; 


392 Coꝛoner. 
Outlaury. 3. He is bound to be preſent in the county court, to 
pronounce judgment of outlawry upon the exigent, after 


guinto exac tus, at the fifth court, if the defendant doth not 
appear. Mood, b. 4. c. 1. 


Appeals, ab- 4. He had anciently alſo a power in i appeals, as 
juradyn, of rape, and maim ; and alſo in caſes of 8 for 
felony or other offences ; ; which are now out © uſe. 


. n 1 


Fee of 13 8. 4 d. 1, By the ſtatute of 3 H. 7. c. 1. The coroner ſhall 
have for his fee, upon every inquiſition taken upon the 


view of the body ſlain, 13s. 4 d. of the goods and chattels 


of him that is the ſlayer and murderer, if he have an 
goods; : and if not, he ſhall have for his ſaid fee, of ſuch 
amerciaments as ſha]] fortune any Oy to be amerced 
for eſcape of ſuch murderer. 
Fee of 208, and 2. Moreover, by the 25 G. 2. . 29. For every inqui- 
alſo 9 d. a mile. ſition (not taken upon view of a body dying in gaol) We 
ſhall have 20 8. and alſo ꝙ d. for every mile he ſhall be 
compelled to travel from his uſual place of abode to take 
ſuch inquiſition; to be paid by order of the juſtices in 
ſeſſions, out of the county rates; for which order no fee 
ſhall be paid. /. x. 
And for every inquiſition taken on view of a body dy- 
ing in priſon, he ſhall be , aid fo much, not exceeding 
20 8. as the juſtices in ſeſſions ſhall allow ; 3 to be paid in 
like manner. / 2. 
But no coroner of the king's houſhold, and of the ver ge 
of the king's palaces; nor any coroner of the admiralty; 
or of the county palatine of Durham; nor of the city of 


London and borough of Southwark, nor any franchiſes be- 


longing to the ſfaid city ; nor of any city, town, or fran- 
chiſe, not contributing to the county rates, or within 


which ſuch rates have not been uſually aſſeſſed, ſhall be 
intitled to any benefit by this act; but they ſhall have 


ſuch fees and ſalaries as they were allowed before this 


act, or as ſhall be allowed by the perſons by whom they 
have been appointed. /. 5. 


VI. His puniſhment for not doing his duty. 

* _—_— 1. Coroners concealing felonies, or not doing their duty 

duty. thro? favour to the miſdoers, ſhall be impriſoned a year, 
and fined at the king's pleaſure, 3 Ed. 1. c. g. 

2.tAnd by the 3 H. 7. c. 1. If any coroner be remiſs, 

and make not inquiſitions upon the view ' of the body dead, 

3 \ and 
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Coꝛoner. 393 
and certify the ſame to the gaol — he ſhall forfeit 
to the king an hundred ſhillings. ; 

. And by the 25G. 2. c. 29. If any coroner, not ap- 
pointed by an annual election or nomination, or whoſe of- 
fice is not annexed to any other office, ſhall be convicted 
of extortion for taking more than his lawful fees, or of 
wilful neglect of his duty, or miſdemeanor in his office; 


1 
the court may adjudge him to be amoved from his office ; 1 
and thereupon, if he ſhall have been elected by the free- 1 
holders, a writ ſhall iſſue for the amoving him, and elect- 1 
| ing another in his ſtead ; and if he hath been appointed e 
. by the lord of any liberty or franchiſe, or in any other 1 
a manner than by the freeholders, the perſon intitled to 0:84 
7 nomination, ſhall on notice of ſuch judgment of amoval, S 
\ | nominate another perſon in his ſtead. - /. 6. 1 
1 ; 4. And he ought to execute his office in perſon, and Wl 
1 not by deputy; for he is a judicial officer. Mood, b. 4. Þ 
I 7 <. 1. Otherwiſe it ſeemeth that he ſhall incur the afore- i 
> = ſaid penalties, for remiſſneſs or negle& of duty. by 
© 1 The coroner's precept to ſummon a jury. Bl 
a [ Wen 9 the high conſtable of A in the 1 
Us | aid county. bs 
2 WW 
8 [4 T” HESE are in the name of our - i lord the T2 Wi 
ba 13 to require you, immediately upon fight hereof to ſummon 43 
2 and warn 24 good and lawful men of the four next townſhips | 
8 5 70 in the ſaid county, to be and appear before me A. 3 
8 4 C. Get one of the coroners of the county aforeſaid,» at "my 
r 5 aforeſaid in the ſaid county, on the day of "wo 
5 4 then and there to inquire of, do, and execute all ſuch Wl 
7 bh things as on his majeſty's _— ſhall be lawfully given them Wo 
5 5 in charge, touching the death of A. D. And be you then there wa 
* to certify what you ſhall have done in the premiſſes, and fur- j will 
8 ther to do and execute what in behalf of our ſaid lord the king | It 
" hall be then and there — you, Given under my hand 4 f 
0 and ſeal the day f Ml 
| - 11 
The jurors oath on the coroner's inqueſt. A | 
1 
Y OU hall diligently inquire, and true preſentment make, E . 
ty on the behalf of our ſovereign lord the king, how and 180 
ir, in what manner A. D. (or, a perſon unknown, as the caſe is) 4M 
| N here lying dead, came to his death; and o ſuch other matters 
ſs, | relating to the ſame as ſhall be lawfully required of you, accord- 
id, ing ta your evidence: So help you God. | 


3d | After 


394 


Weſtmorland. / 


or four together, as follous: 


Such oath as A. F. the foreman of this ingueſt hath for his 
part taken, you and every of you fhall- well and truly obſerve 
and feep an your parts reſpettively : So help you God, 


. Witneſſes oath. 


1 H E evidence which you ſhall give to this inqueſt, on the 

behalf of our favereign lord the king, touching the death 
of A. D. /hall be the truth, the whole truth, and nothing bat 
#he truth : So help you God. 


Inquiſition of murder. 


N inquiſition indented, taken at —— 
Nin the county of ——aforeſaid, the ——- 
day of — in the year of the reign of 
fore me A. C. gentleman, one of the coroners of aur lord the 


king, for the county aforeſaid, upon the view of the body of 


A. D. then and there lying dead, upon the oaths of A, B. 
C. D. E. F. Sc. good and lawful men of ———aforeſaid, 
and of three other of the next towns, to wit, K. L. and M. 
in the ſaid county, who being ſworn and charged to enquire on 


the part of our faid lord the king, when, where, how, and 
* after what manner, the ſaid A. D. came 10 his death, do ſay, 


upon their oath, that one A. M. late of ———— aforeſaid, 
gentleman, not having Cod before his eyes, but being moved and 
ſeduced by the inſtigation of the devil, on the =—— day of — — 
in the ——— year of — aforeſaid, et the firſt hour in the 
night of the ſame day, with force and arms, at —— in the 
county aforeſaid, in and upon the afareſaid A. D. then and 
there being in the peace of Ged and of the ſaid lord the ting, 
feloniouſly, voluntarily, and of his malice forethougbt, made 
an aſſault : and that the aforeſaid A. M. then and there with 
a certain ſword made of iron and ſteel, of the value of 5 5, 
which he the ſaid A. M. then and there held in his right hand, 


the aforeſaid A. D. in and upon the left part of the belly of the 


faid A. D. a little above the navel of the ſaid A. D. then 
and there violently, felonicuſiy, voluntarily, and of his malice 
forethought, truck and pierced, and gave to the ſaid A. D. 
then and there with the ſword aforeſaid, in and upon the afore- 
ſaid left part of the belly of the ſaid A. D. a little above the 
navel of the ſaid A. D. one mortal wound of the breadth of 


half an inch, and of the depth of three inches, of which ſaid 


mortal 
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mortal wound the aforeſaid A. D. then and there inſtantiy died; 
and ſo the ſaid A. M. then and there felamouſly killed and mur- 
king, his crown and dignity. a . 
And the ſaid jurors further fay, upon their oath afareſaid, 
that A. A. of — yeoman, and B, A. of * yeo- 
man, were felaniouſly preſent with drawn ſwords, at the time 
of the felony and murder aforejaid in form aforeſaid committed, 
' that is #7 en the ſaid . day of —— in the == 
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ar aforeſaid, at. —— aforeſaid, in the county afareſaid, 
2 2 baur in the night 25 the ſaid day, 2 200 5 
s If comforting, abetting, and aiding the ſaid A. M. to do and 
" commit the felony and murder aforeſaid in manner aforeſaid, 
againſt the peace of our faid lord the king, his crown and dig- 
nity. | | | | 
114 moreover, the jurors aforeſaid, upon their oath afore- 
ſaid, da ſay, that the ſaid A.M, A. A. and B. A. had 
not, nor any of them had, nor as, yet have or hath any goods or 
chattels, lands or tenements, within the county aforeſaid, or 
elſerohere, to the knowledge of the ſaid jurors, [Or, And the 
Jurors aforeſaid, upon their oath aforeſaid, do ſay, that the 
ſaid A. B. at the time of the doing and committing of the felony 
and murder aforeſaid, had goods and chattels, contained in the 
inventory to this inquiſition annexed, which remain in the cu- 
ſtody of B. C.] | | -® 
In witneſs whereof, as well the aforeſaid coroner, as the 
Jurors aforeſaid, have to this inguifition put their ſeals, on the 
day and year aforeſaid, and at the place aforeſaid. 
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An inquiſition where one hangs himſelf. 


—— As above to —— not having God before his eyes, 
but being ſeduced and moved by the inſtigation of the devil, at 
—— aforeſaid, in a certain wood at —— aforeſaid fland- 
ing and being, the ſaid A. D. being then and there alone, 
with q certain hempen cord of the value of 3 4.-which he then 
and there had and held in his hands, and one end thereof 
then and there put about his neck, and the other end thereq 

tied about a bough of a certain oak tree, himſelf then and there, 
with the cord aforejaid, woluntarily and felontoufly, and of his. 
malice forethought, hanged and ſuffocated ; and fo the jurors 
aforeſaid, upon their oath aforeſaid ſay, that the ſaid A. D. 
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then and there in manner and form aforeſaid, as a felm of 
himſelf, feloniouſſy, voluntarily, and of his malice forethought, 
himſelf killed, frangled, and murdered, againſt the peace, &c. 


An inquiſition where one drowns himſelf. 


at aforeſaid, in the county aforeſaid, then 


and there being alone, in a common river there, called :?: 


himſelf voluntarily and feloniouſly drowned : And 1 the jurors 
7 5³* upon their oath aforeſaid, ſay, that the aforeſaid 
A. 


dered ; againſt the peac 


An inquiſition where one dies a natural death. 


F 


that the ſaid A. D. on the day of —— 
in the year aforeſaid, at the pariſh and in the county afore- 
ſaid, to wit, in a certain place called was found dead; 
that he had no marks of violence appearing on his body, and died 


by the viſitation of God, in a natural way, and not otherwiſe, 


An inquilition upon one who dies in gaol. 


who ſay upon their oath, that the aforeſaid A. D. 
on the day of the taking of this inquiſition, being a priſoner 
in the gaol at in the county aforeſaid, then and there 
died of the wiſitation of God, and then and there in manner 
and form aforeſaid came to his death, and not otherwiſe, In 
witneſs, &c. 


An 1nquiſition on one aon compos mentis. 


who ſay upon their oath, that the aforeſaid A. D. 
on the day and year aforeſaid, and at the time of his death, to 
wit, from the day of ——— to the time of his death, 
and at the time of his death ne was a lunatick, and 
a perſon of inſane mind; and that the ſaid A. D. being a lu- 
natick and a perſon of inſane mind as aforeſaid, did on the 


day of come alone to a certain river, called 


ii the ſaid county, and did then and there caſt himſelf 


into the ſaid river, and drowned himſelf in the water of the 
aid river. And ſo the jurors aforeſaid, upon their oath afore- 
ſaid ſay, that the aforeſaid A. D. from the cauſe aforeſaid, in 
manner and form aforeſaid, came to his death, and not other- 

wiſe. In witneſs, &c. 
An 


in manner and form aforeſaid, then and there himſelf . 
voluntarily and feloniouſly as a felon of himſelf killed and mur- 
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An inquiſition on one for cutting his throat. 


by the inſtigation of the devil, at aforeſaid 
in the county aforeſaid, in and upon himſelf, then and there 
being in the peace of God and of the ſaid, lord the king, felo- 
niouſly, voluntarily; and of his malice JO made an 
aſſault : and that the aforeſaid A. D. then and there with a 
certain knife, of the value of one penny, which he the ſaid 
A. D. then and there held in his right hand, himſelf upon his 
throat then and there feloniouſly, voluntarily, and of his ma- 
lice Frag did ſtrite, and gave to himſelf then and there 
with the knife aforeſaid, upon his throat aforeſaid one mortal 
wound of the breadth of four inches, and the depth of one inch, 


of which ſaid mortal wound the ſaid A. D at —— afore- 
ſaid in the county aforeſaid, languiſhed, and languiſhing lived, 


from the ſaid day of —— in the year afore- 
ſaid, to the —— day of — and that the ſaid A. D. on 
the ———— day of aforeſaid, in the year afore- 
ſaid, at 


Lad ay: in the county aforeſaid, of that mor- 
7 


tal wound died. d fo the jurors aforeſaid, &c. 


For killing another in his own defence. 


upon their oaths ſay, that A. K. late of ——— 
gentleman, at —— aforeſaid in the ſaid county, on the — 
day of — in the year 0 in the peace of 
God and of our ſaid lord the king then being, A. M. late of 
in the county of ——— at the hour of — in the 
afternoon of the fame day, did come, and upon him the ſaid 
A.K. then and there of his malice forethought did make an 
aſjault, and him the ſaid A. K. did then and there endeavour 
to beat and kill, by continuing the aſſault aforeſaid, from the 
houſe of one W. H. in ———— aforeſaid, to a certain place 
called — — in the county aforeſaid, and the ſaid A. K. 
ſeeing that the ſaid A. M. was ſo maliciouſly diſpoſed, to a 
certain wall in the ſaid place, called did flee, and 
from thence for fear of death could not eſcape, and ſo the ſaid 
A. K. himſelf, in preſervation of his life, againſt the ſaid 
A. M. continued to defend, and in his own defence him the ſaid 
A. M. upon the right part of the breaſt of him the ſaid A. M. 
with a certain ſword of the price 7 one ſhilling, which the 
ſaid A. K. then and there held in his right hand, did ſtrike, 
then and there giving to the ſame A. M. one mortal wound, of 
the beadth of one inch and of the depth of three incbes, of 
which ſaid mortal wound the ſaid A. M. at afureſaid 
in the county aforeſaid languiſhed, and languiſhing lived om 
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the fad FR Mo — day of — 
from _—_ next enſuing, and that the” fuid A. M. on the ſaid 
year aforeſaid, at — 


1 in the 
gſaid in the ſaid county, f that mortal wound died; And 


| þ 5 + ſei A. K. did then and there hill _ the ſaid A.M, 


in his own 1c an 


An inquiſition where the Mülder is nde | 


ze ſame as before, only fays'- = that a cer = 
tain perſon unknown, &c. and add " And the ſaid ju- 
rors upon their oath aforefaid further ſay, that the ſaid perſon 
unknown, after he had committed the ſaid felony and murder in 
manner 8 did fly away: Againſt the pract, &c. 


Cottage. 


Cottage (Sax, Cote) is a little houſe for habitation, 

| without any land belonging to it. Mood, b. 3. c. 3. 
Buy the 31 El. c. 7. No perſon ſhall build any cottage for 
habitatton, nor convert any building to be uſed as a cottage -for 
habitation, unleſs he lay to the ſame four acres of ground at 
the leaſt, according to the flatute or ordinance de terris men- 


ſurandis, being bis own freehold or inheritance lying near to the 


ſaid cottage, to be continually. occupied and manured therewith, 
fo long as the ſame cottage ſhall be inhabited; on pain of 101. 
to the king. 1. 1. 

And every perſon who ſhall uphold and continue any ſuch cot- 


tage, to be eretted or eee for habitation, whereunto four 
acres ſball not be laid ts be occupied ee ſhall forfeit | 


to the king 40s. for every month. ſ. 2. 

And there ſhall not be any inmate, or more , families than 
one, dwelling in any one cottage ; on pain that the owner or oc- 
cupier ball forfeit to the lord of the leet 10s. a month, wha 
en preſentment may levy the ſame by diſtreſs, or ſue for it in 
any court of record. ſ. 


And the juſtices of afſi br, juſtices of the peace in ſe ont, and 
every lord within his leet, and no others, may hear and determine 


all offences againſi this at, by indiftment or by preſentment, 
or information, and award execution by fieri facias, —_ | 


capias, or otherwiſe, ſ. 4. 
But this act Hall not extend to any cottage in any city, town 


corporate, or ancient borough, or market town ; nor to any cot 


tages for workmen only, in any mineral works, coal mines, 
quarries, 
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quarries, or delfs of flone or ſlate, or in making brick, tile, 
| lime, or coals, ſo as they be not above one mile diſtant from the 
- WH place of working. A. 5. 


nn, © 


1 = Alſo this ſpall not extend to any cottage within a mile of the 
N | ſea, or on the fide of a navigable river where the admiral ought 
ö | to have juriſdiction, ſo long as no perſon ſpall inhabit therting 
j but a ſailor, or man of manual occupation for furniſhing any 
Dip or veſſel; nor to any cottage to be made in any foreſt, chaſe, 
* warren, or park, ſo long as no other perſon ſhall therein inba- 
* 4 V᷑7t, but an under keeper or warrener; nor to any cottage here- 
I | fore made, ſo long as n0 other perſon ſhall therein inhabit, but 
m | common herdman or ſhepherd,” for keeping the cattle or ſheep 
8 : of the town, or a poor, lame, ſich, aged, or impotent perſon 


nor to any cottage to be made, which for any juſt reſpect, on 
complaint to the aſſixes or ſeſſions, ſhall by their order be decreed 
to continue for habitation, ſa long only as by ſuch decree ſhall be 
limited. ſ. 6. 5 

And by the 43 El. c. 2. The churchwardens and ovar ſeers, 
by conſent of the lord of the manor, may erect cottages on the 
waſtes and commons, for the habitation of the poor, but for no 
other purpoſe. 1. 5. | 


No perſon ſhall build any cottage for habitation] An indict- 
ment for erecting a cottage contrary to the ſtatute, was 
quaſhed; becauſe it was not ſaid that any inhabited it: 
for if it was not inhabited, it was no offence. 1 Vent. 
vor” 
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According to the flatute or ordinance de terris menſurandis] 
That is, after 16 2 foot to the pole. 2 Inſt. 737. 
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Being his own freehold or inheritance] Fherefore neither 
grounds holden by copy, or for life or lives, or for any 
number of years will ferve : and it muſt be freehold, ei- 
ther in fee ſimple, or fee tail. 2 Inf. 737. 


Juſtices of aſſize, juſtices of the peace in ſeſſions, and every 
lord within his leet] So that there is a concurrent power in 
every of theſe thrge; and the judgment of ſuch one of 
them as doth firſt inquire of, hear, and determine the 
lame, ſhall ſtand. 2 nfl. 739. 


Not to any cottage heretofore made] That is, erected be- 
fore the making of this act. | 


Finally, Lord Cote obſerving upon this act of the 31 El. 
ſays, The inconveniencies that grow by unlawful cottages 
againſt this ſtatute are great; being neſs to hatch idleneſs, 
the mother of pickings, thieveries, ſtealing of wood, and 
the like; tending alſo to the prejudice of lawful com- 
| 2 | moners, 
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Countys 


When to be 


holden, 


Where to be 
kept, 


Cottage. 


e moners, for that new erected cottages within the memory 
of man, tho' they have four acres of ground, or more 


laid to them, according to this act, ought not to common 
in the waſtes of the lord; but the greateſt inconvenience 
of all is, the ill breeding am educating of youth; which 
inconveniences may be eaſily helped and remedied, by 


the proviſtons of this excellent law, if lords of leets and 
their ſtewards would look to the execution of this act, 


which (he fays) he holds to be the readieſt means; for al- 
beit the cottage erected, or converted, cannot by any 


proviſion in this ſtatute be demoliſhed, or pulled down, 
yet the execution of the penalty of this act will make it 
uninhabitable, and work the deſired. effect. And they 
may alſo be amerced, for wrongful mne; in the 
court baron. 2 woe 740. OR ert | 


County court. 


N CIENT L L, the comites, counts, or * had 
the government of the counties ; and afterwards 
the vicecomites or ſheriffs. And the county ſeemeth to be 
nothing elſe, but the diſtrict of the comes or count. Shire 
is a Saxon word, from ſeyran, to ſhare or divide, for that 
the ſhires or counties are divided by certain metes and 


bounds from each other. And the heriff,, in Saxon ſcyre- 
gerefa is the reve, grave, or governor of the fire; wherein 


he hath great power, being therein the chief Owen under 


the king. 
County court, 


2. The ſheriff holdeth in his county two courts ; the 
torn, and the county court : The torn is the king's court of 
record; for criminal cauſes, and for redreſſing of common 


grievances within the county; the county court is not à 


court of record, but only a court baron, for civil - cauſes, 
and this is the court of the ſheriff himſelf. | 
By the 2 & 3 Ed. 6. c. 25. No county court hall 


"It longer deferred than one month from court to court, 


ſo that the county court ſhall be kept every month, and 


not otherwiſe. 


And this is to be accounted 28 days to the month,” and 
not according to the month of the kalendar. 2 Inf. 71. 

It may be kept at any place within the county,” un- 
leſs reſtrained I 'by ſtatute, 3 b. . e 
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County court. 401 

5. The ſuitors, that is, the freeholders, are the judges How far the 
in this court; except that in re- diſſeiſin, by the ſtatute of ſheriff is judge. 
Merton, the ſheriff is judge. And by the ſtatutes con- 
cerning parliamentary elections, he is judge at the election 
of knights; for he muſt make a true return at his peril. 

Barl. County Court. . . 

6. This court ſhall hold pleas betwixt party and party, Of what ſum 
where the debt or damage is under 40s. 4 nf. 266. —— 
But in a replevin, the ſum may be above 40s. 4 Vfl. 

2.66. | | 

7. Alſo it hath not cognizance of treſpaſs vi et armis, Of what offences 
becauſe a fine is thereby due to the king, which it cannot hie 3 
impoſe. 4 Inst. 266. | W 

8. And by the 11 H. 7. c. 15. No plaint ſhall be en- One plaint for 


: JR. - treſpaſs or 
tred in the county court, but where the plaintiff, or his at- bas _ : 


torney is preſent ; and the plaintiff ſhall find pledges to 
purſue his plaint ; and he ſhall have but one plaint for 


one treſpaſs or contract; on pain of 40s. half to the king, 


and half to the proſecutor. And one juſtice may examine 
the ſheriff or other officer, making default; and ſhall, 
within a quarter of a year, certify the examination into 
the exchequer. hs . 

But as to the pledges abovementioned, they are now 
diſuſed in this court; and were formerly uſed only in caſes 
where the plaintiff lived out of the county. Greenw. II. 
Read. County C. „ 

9. But by virtue of a writ of juſtices, the court may Writ of juſtices. 
hold plea of treſpaſs vi et armis, and of any ſum, or of 
all actions perſonal above 40s. For this writ is in the 
nature of a commiſſion to the ſheriff; and is vicontiel, that 
is, belongs to the ſheriff, and is triable in the county 
court, and is not returnable. 4 Int. 266. 

10. By the 12 G. 2. c. 13. f. 7. If any perſon ſhall who fhall act as 
commence or defend any action, or ſue out any writ, pro- attonney in this 
ceſs, or ſummons, or carry on any proceedings in the. 
county court, who ſhall not be admitted attorney or ſoli- 

Citor according to the act of 2 G. 2. c. 23. he ſhall for- 
feit 201, with coſts, to him who ſhall ſue in any court of 
recard, 

11. The plaintiff in this court firſt takes out a ſum- Summons, 
mons, returnable at the next county court; and if the 
defendant do not appear, an attachment or di/tringas is to 
be made out: but if the defendant appears, the plaintiff 
is to file his declaration, ſhewing his cauſe of action, or 
matter of complaint, in what manner the action accrued, 
at what time and place the wrong was done, and the da- 
mage he hath ſuſtained, Greenw. 11. Read, County C. 

- "VO. & D d : 14. 


Anſwers, 


Plea of frechold. 


Jadgment and 
diſtre is, 


Removal by 
recordare. 


Removal by 
bone. 


County tourt. 


12. If the defendant doth appear, and the next court 
alter gives a rule to declare, and the plaintiff doth not file 
His A within che time, he may be nonſuited. id. 

13. When the plaintiff hath declared, he muſt continue 
his ſuit from court day tb court day, otherwiſe the defen- 
Gant may take advantage of it; and this is called a con- 
tiauance, being an adjourning of the ſuit Rom time to 
time, to keep ic on foot. id. 

14. The rule, or dies datus, is when farther tay is given 
to che plaintiff to declare, or to the defendant to plead; 
and che time given is uſually to the next court day, but 
upon occaſion may be inlarged. id. | 

15. The next court after fling the declaration, and im- 
: parlance given, the defendant is to put in his anſwer or 
plea, and if the plaintiff join iſſue, they may proceed to 
trial the next court day, if they proceed not farther by 
replication, rejoinder, ſurrejoinder, and the like. id. 

16. But if freehold is pleaded by the defendant, this 
court can proceed no further, for freehold ſhall never be 
tried without writ; therefore the cauſe muſt be removed: 
as when a defendant avoweth for damage feaſant, and the 
plaintiff juſtifieth by reaſon of common of paſture. Wood, 
5. + „ 

Where a verdict is given for the plaintiff, and judg- 

15 entered thereupon, a fer! facias may be awarded 
againſt the defendant's goods, which may be taken by vir- 
tue thereof, and appraiſed and ſold, to ſatisfy the plain- 
tiff; but if the defendant hath no goods whereupon to le- 
vy, the plaintiff remains without remedy in this court, 
for it being no court of record, no capias lies there; but 
an action may be brought at common law upon the Judg- 
ment entred. Greenw. 22. Read. County C. 

18. Cauſes are removed out of this court, by a writ of 
recordare, which iſſues out of the chancery, directed to the 
ſheriff, commanding him to ſend the plaint that is before 
him in his county court (without writ of ju/7:ces) into the 
court of king's bench, or common pleas, to the end the 
cauſe may be there determined, And the ſheriff is hereupon 
to ſummon the other party to be in that court, (into which 
the plaint is to be ſent) at a day certain, And of all 
this he is to make a certificate under his own ſeal, and the 
ſeals of four ſuitors of the ſame court. Read. County O. 

19. Cauſes are alſo removed by bone, which differs in 
nothing from a recordare, but that it removes ſuch ſuits 
as are before the ſheriff by writ of juntices, and a recor- 
dare is to remove the ſuit that! is by Plaint only, t 
writ, 1d, 


Fg 20, And 


0 


| 
Z 
14 


% 
* 
Y 
* 
3 
23 
5 


AY alt a- £4 


A: 


gives judgment of outlawry.' 4 nfl. 266. 


* 5 1 FFP — nee Ot OO c r > Ss — e a 
Ir 3 : * $ - 


14 El. c. 5. 


County court. 403 
20. And altho' the-plea be diſcontinued in the county, Removal after 
yet the plaintiff or defendant may remove the plaint into diſcontinuance. 
the common pleas or king's bench, and it ſhall be good, 
and he ſhall declare upon the ſame. Id. | 


21. In this court, after the quinto exactus, the coroner 2 pro- 
NO Uncdd. 

22. Out of the county court is derived the hundred Hundred court, 
court, for the eaſe of the ſubject; and it hath like juriſ- 
diction as the county court, and may be held every three 
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1. FH E ſeveral rates hereafter following, in order to Several rates 
| avoid the inconveniences of ſeparate collections, thrown into one 
ſhall for the future be levied and raiſed 'by one general 8 county 
chu raw: . 8 : 

Thatr tory | 

(1) For repairing county bridges, and highways thereto 
adjoining, and falaries for the ſurveyors of bridges ; as 


difected by the 22 H. 8. c. 5. and 1 An. ff. 1. c. 18. 


(2) For building and repairing county gaols; by 11 & N 
111 %% RP | | 

(3) For the maſter of the houſe of eorreQion his ſalary, 
and relieving the weak and ſick in his cuſtody ; by the 

— 5 
$ 75 For relief of the priſoners in the king's bench and 
marſhalſea priſons, and of poor hoſpitals in the county, 
and of thoſe that ſhall ſuſtain loſſes by fire, water, the 


ſea, or other caſualties, and other charitable purpoſes for 


relief of the poor; by the 43 El. c. 2. | 
(5) For relief of priſoners in the. county gaol ; by 
(6) For ſetting priſoners on work; by the 19 C. 2. c. 4. 
All which ſaid fix diſtinct rates (and that for vagrants 
by the 12 An. now repealed) are incorporated into one ge- 
neral county rate, by the 12 C. 2. c. 29. And by the ſaid 


ſtatute and other ſubſequent ſtatutes, theſe other following 


charges are likewiſe directed to be paid out of the ſaid 
general county rate; to wit, | 
(7) The treaſurer's ſalary ; by the 12 G. 2. c. 29. 
(8) Charges attending the removal of any the ſaid ge- 
neral county rates by certiorari; by the 12 G. 2. c. 29. 


a (9) Money 
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Seſſions to lay 
the rate, 


the ſea-ſervice, to the port to which the maſter belongeth; 


County rate. 


(9) Money for purchaſing lands at the ends of county 
bridges; by the 14 G. 2. c. 33. 

(10) Charges of building or repairing houſes of correc- 
tion, and for fitting up and furniſhing the ſame, and em- 
ploying the perſons ſent thither ; by the 17 G. 2. c. 5. / 33. 

(11) Charges of apprehending, conveying, and main» 
taining rogues and vagabonds ; by the 17 G. 2. c. 5. 

(12) Charges of the ſoldiers carriages, over and aboye 
the officers pay for the ſame, by the ſeveral yearly act; 
againſt mutiny and deſertion, and by the militia act of the 
26. 3. c. 20. ; 

(13) The coroners fee of 9d. a mile for travelling to 
take an inquiſition, and 20s. for taking it; by the 25 G. 


"24 k. 0. 


(14) Charges of carrying perſons to the gaol, or houſe 
of correction; by the 27 G. 2. c. 3. 
(15) Charges of proſecuting and convicting felons; by 


the 25 G. 2. c. 36. and 27 G. 3. c. 3. 


(16) Charges of proſecuting and convicting perſons 
plundering ſhipwrecked goods; by the 26 G. 2. c. 19. 

(17) Charges of maintaining the militia mens families ; 
by 2 militia act of the 2 G. 3. c. 20. 


(18) Charges of bringing inſolvent debtors to the aſ- 
. ſizes, in order to their diſcharge, if themſelves are not 
able to pay; by the 32 G. 2. c. 28. 

To which may be added theſe following, by former 


ſtatutes; viz. 
(19) By the 6 E. c. 23. The charges of tranſporting 
W are directed to be paid by the treaſurer out of the 
county ſtock; which is now the ſame in effect, as to 
charge it upon the general county rate; ſince there can be 
no county ſtock in the treaſurer's hands but that. 
(20) Charges of carrying pariſh apprentices, bound to 


by the 2 & 3 An. c. 6. 

2. And that the ſame may be collected with as much 
eaſe, and as little expence as poſſible, the juſtices at their 
general or quarter ſeſſions, or the greater part of them, 
ſhall have power to make one general rate to anſwer all 
the purpoſes aforeſaid, 12 G. 2. c. 29. /. 1. 

Which rate ſhall be aſſeſſed in ſuch proportions in every 
pariſh or place, as any of the rates by the ſaid ſeveral former 
acts have been uſually aſſeſſed. id. 

By which laſt words reference being made to the for- 
mer acts, as to the manner of proportioning the rate, it is 
proper to inſert here, how the caſe ſtands upon the ſaid for- 
mer acts, as to ſuch laying of the aſſeſſment; and it is 5 5⁰ 4 


(1) B 


% PIES * N 
ee PP b 


County rate. 


(1) By the abovementioned act of the 22 H. 8. (in re- 
gard to bridges) the juſtices were to rate every inhabitant 


within their juriſdiction, in ſuch reaſonable ſum, as they 


ſhould think convenient. And by the 1 An. ft. 1. c. 18. 
Every town, pariſh, or place was to be aſſeſſed, as they 
uſually had been aſſeſſed towards the repair of bridges. 

(2) By the 14 El. c. 5. (for relief of priſoners) the ju- 
Kices were to rate every pariſh at ſuch reaſonable ſums as 
they ſhould think convenient. 

(3) By the 44 El. c. 2. (fer hoſpitals and the mar ſpalſea) 
the ſame was to be rateably aſſeſſed upon every pariſh. 


(4) By the 7 J. c. 4. (for the maſter of the houſe of cor- 


rection bis ſalary) the ſame was to be rated, as for hoſpitals 


and the marſhalſea, by the 43 El. c. 2. 

(5) By the 19 C. 2. c. 4. (for ſetting priſoners on work) 
to be raiſed as other county charges, 

(6) By the 11 & 12M. c. 19. (for repairing gacls) to 
be aſſeſſed by the juſtices in equal proportions, on every 
hundred, ward, or other diviſion, 

(7) And for vagrants (by the 12 An. now repealed) the 
money was to be raiſed as for bridges and gaols. 

So that upon the whole here ſeems to be intended an 
equal, proportionable rate, upon every diviſion, 


3. And where any perſon, liberty, diviſion, or place Places exempte# 
hath uſually contributed, or is liable to pay, only to one fem part of the 
or more of, and not to all the rates hereby intended to be. 8 


raiſed and thrown into one general rate; the juſtices at 
their general or quarter ſeſſions may erder and aſcertain, 
What proportion thereof ſhall be aſſeſſed on, and paid by 


ſuch perſon, liberty, diviſion, or place. 12 G. 2. c. 29. 


5 y for inſtance, where by the ſtatute of 22 H. 8. c. 5. 
towns corporate are charged for the repairing of bridges 
within their reſpective liberties; and the counties, for the 
bridges out of ſuch liberties; in ſuch caſe, a town corpo- 
rate ought not to be charged towards the bridges in the 
county at large; and conſequently ought to have an abate- 
ment in the rate charged upon them, in ſuch proportion 
as the expence of bridges is to the whole expence of the 
ſeyeral articles charged upon the ſaid general county rate; 


as if the expence of bridges be a tenth part of the whole 
expence chargeable upon the county rate, then ſuch town 
corporate ſhall have an abatement of one ſhilling for every 


ten, which it would otherwiſe be charged with in ſuch 
rate. | | | 


405 


4. And by the 13G. 2. c. 18. /. 7. Where any liberties pjaces exempts 


or franchiſes have commiſlions within themſelves, and are ed ir»m the 
Sb - Dd 3 not whole rate. 
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County rate. 


not ſubject to the county juſtices, and do not, nor di 4 be- 
fore the 12 G. 2. contribute to the county rates; the ju- 
ſtices within ſuch liberties may exerciſe the ſame powers 
within their liberties, as juſtices i in their counties, 

High conſtable 5. Which ſaid rates the high conftables ſhall, at ſuch 


to make de- times as the ſaid juſtices by their order in ſions ſhall di- 
rect, demand of the churchwardens and overſeers ; 3 which 


mandy 


demand ſhall be made in writing (A) and giyen to them, 
or any of them, or left at their dwelling houſes, or affixed 
on the church doors by the ſaid high conſtables, 12 G. 2. 


r 
6. Wbereupon the ſaid churchwardens and overſeers 


Overſeers to pay, 
ney volletted for relief of the poor, pay the ſums ſo aſs 
ſeſſed on each pariſh or place. 12G. 2. c. 29. % 2. 

To be levied by 5. And if the churchwardens or overſeers, or any of 

diſtreſs, them, ſhall neglect or refuſe ſo to pay, the high conſtable 
ſhall levy the ſame by diſtreſs and ſale of the goods of ſuch 


churchwardens or overſeers fo refuſing or neglecting, by 


warrant of two or more juſtices refiding in or near ſuch 


pariſh or place. 12 C. 2. c. 29. , 2. | 
High conſtable's 8. And the receipt of ſuch high conſtable ſhall be a full 
receipt. diſcharge to the churchwardens and overſeers, or other 
perſon paying the ſame. 12G. 2. c. 29. /. 2. 
Caſe where there 9. Where there is no poor rate, the juſtices, in their ge- 


is no poor rate. neral or quarter ſeſſions, ſhall by their order direct the ſum 


aſſeſſed on ſuch pariſh, townſhip, or place, to be rated and 


levied by the petty conſtable, or other peace officer, as 


money for relief of the poor is by law to be rated or levied : 


Which ſum ſo. rated and levied ſhall be paid by him to 


the high conſtable, and ſhall be demanded of, paid by, or 
levied on ſuch petty conſtable, in the ſame manner as be- 
fore of the churchwardens and overſeers. And if any 


petty conſtable ſhall pay ſuch ſum before he hath collected 


it, he may afterwards rate and levy the ſame, or may be 
allowed and reimburſed the ſame, out of any conſtable's 

r other rate, which the juſtices in their ſeſſions ſhall or- 
der and direct, 12 G. 2. 6. . 29. Þ 


As money * relief of the poor is to be rated or Jevied] That 


is to ſay, by taxation of every inhabitant, parſon, vicar, 
and other, and of every occupier of lands, houſes, tithes, 
coal mines, or ſaleable underwoods. 43 El. c. 2. ,. 1. 
Wb 10. And whereas it will be! inconvenient to many towns, 
zountis, pariſhes, and places, in the counties of York, Derby, Dur- 
ham, Lancaſter, Cheſter, Weſtmorland, Cumberland, and 


Northumberland, that be ſaid rates ſhould be paid out of the 


poor 


ſhall, in 30 days after ſuch demand made, out of the mo- 
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qually. To remedy which, the juſtices by this clauſe 


der to lay the fame equally throughout the pariſh : : and 


ſeſſions reſpectively after they have received the money, 19 pay to the 


J. 6. 


County rate. 407 
poor rate, the juſtices at their general or quarter Eons, 

if they Hall think convenient, may order the ſum aflcitcd on 

any ſuch town, pariſh, or place, to be paid by and Jevied 

on the petty conftable (B) in fuck manner 25 b above 

directed, in caſes where no rate 35 _—_ or the pros, 

1AG.-2. t. 29. . . 


If thay ſhall think convernent] By which words, the ju- 
ſtices in thoſe counties may order the rate ts be paid by 
either of the two methods before mentioned, according io 
their diſcretions ; that is to fay, erther by the church- 
wardens and oyerſcers out of the poor rate; or by the 
petty conſtables by an aſſeſſment after the manner of the 
poor rate. And the reaſon of this claufe fſeems to be, 
becaufe fome pariſhes in the northern counties being very 
large, and for that reaſon fubdivided into Several town- 
ſhips with regard to the poor, it may happen that fome 
townſhips in the ſame pariſh may be high rated, and others 
low rated, towards the relief of their poor; therefore if 
a general farm for the county rate upon the whole parifh 
were to be charged upon all the inhabitants, in propor- 
tion to their poor rate, it would lay the burden very une- 


may charge ſeparately ſuch ſum as they ſhall think rea- 
ſonable upon each ſubdiviſion or conſtablewick, in or- 


if any townſhip ſhall be aggrieved thereby, they may ap- 
peal as hereafter is directed, or remove it by certiarari. 
11. The faid high ae Ne at or before the next Hh conſtable 


ſhall pay the ſame to the treaſurer ; and the money fo N 


paid, ſhall be deemed the publick ſtock. 12 G. 2. c. 29. 


12. And the treaſurer's receipt ſhall be a ſufficient dif- Treafurer's re - 
charge to the high conſtable. 12 G. 2. c. 29. ,. 9. _ 

13. And the ſaid high conſtables ſhall deliver in a High conſtable 
true account on oath (if required) of the money by them to account, 
received, before the ſaid juſtices at their general or quarter 
ſeflions : And if any ſuch high conſtable ſhall negle& or 
refuſe to demand or levy as aforefaid, or to account, the 
ſaid juſtices at their general or quarter ſeſſions may commit 
him to the common gaol, until he ſhall have cauſed ſuch 
rates to be demanded and levied, and ſhall have rendred a 
true account. And if it ſha]l appear by ſuch account, 
that any ſum is-remaining in his hands, and he ſhall not 
pay over the ſame to the treaſurer, they may commit him 
till he pay the ſame, 12 C. 2. c. 29. /. 8. 

Dd 4 14. And 
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Petty conſtable 


and others to 
account, 


Treafurer's dif. 
burſements, 


County tate. 


14. And the juſtices, at their general or quarter ſeſ- 


ſions, may oblige by their order, the petty conſtables or 


any other perſon impowered to levy, collect, or receive 

any ſum for the purpoſes aforeſaid, and who have any 

ſum in their hands, to account and pay over the-ſame, 

in like manner as the high conſtables. 12 G. 2. c. 4 
9 

5 And the adeafures; ſhall pay fo much of the money 

in bi hands, to ſuch perſons, as the juſtices in ſeſſions 


all by their order from time to time appoint, for the 


Treaſurer's 
account, 


Seſſions order 2 
diſcharge to the 
treaſurer, 


New rate when 
to be made, 


Appeal. 


Certiorari. 


uſes and purpoſes of the ſaid abovementioned acts, and 


for any other, uſes and purpoſes to which the publick 
ſtock of any county, city, diviſion or liberty, is or ſhall | 


be applicable. 12 G. 2. c. 29. . 6. 


16. And the treaſurer ſhall keep a book of entries, of 
the ſums by him received and paid; and ſhall deliver in a 


true account on oath if required, of his receipts and diſ- 
burſements, to the juſtices at every general or quarter ſeſ- 
ſions, and alſo the proper vouchers for the ſame, to be 
kept amongſt the records of the ſeſſions. 12 G. 2. c. 29. 
8. 
7 

wy And the diſcharge of the ſaid juſtices, by their order 
at their general or quarter ſeſſions, ſhall be a ſufficient diſ- 
charge to the treaſurer. 12 G. 2. c. 29. / 9. 

18. And no new rate ſhall be made, until it appear by 
the treaſurer's accounts, or otherwiſe, that three fourths 
of the money collected have been expended for the pur- 
poles aforeſaid. 12G. 2. c. 29. / 10. 

. If the churchwardens and overſeers of any pariſh or 
lake, ſhall think ſuch pariſh or place is over rated, they 
may appeal to the next general or quarter ſeſſions, againſt 
ſuch part of the rate only as may affe& ſuch pariſhes or 
places : but ſuch rate, upon the appeal, ſhall not be quaſh- 
ed in regard to any other pariſhes or places, 12 G. 2. 
„ is. 

20. No certiorari to remove any rates, or any orders or 
other proceedings of the ſeſſions touching ſuch rates, ſhall 
be granted but upon motion the firſt week of the next 
term afrer the time for appealing from ſuch rates or orders 
is expired; and on making it appear to the court by af- 
fidavit or otherwiſe, that the merits of the queſtion on ſuch 
appeal or orders, will by ſuch removal come properly in 


judgment. And no ſuch certiorari ſhall be allowed, until 


ſufficient ſecurity be given to the treaſurer, in the ſum 
of 100], to proſecute the certiorari with effect, and to pay 
the coſts if the rates or orders ſhall be confirmed. Nor 

3 | mal 
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ſhall any ſuch rates, orders, or proceedings be quaſhed for - 


want of for monly. 12 C. 2. c. 29. . 21. 


And no action ſhall be commenced. againſt any verſoa | 


who ſhall have collected or received any money on any 
rate which ſhall be quaſhed on a certiorari or otherwiſe, 
for any money collected or received on ſuch rate before 
the certiorari was brought; but the perſons who have paid 
on ſuch rate more than they ought. to have paid, ſhall be 
repaid, or have the ſame allowed in the next rate. 12 C. 2. 


c. 29. J 18. 


A. High conſtable's warrant to levy che rate. 


Weſtmorland. | To the churchwardens and overſeers of 


the poor of the townſhip [or pariſh] of 

Nen Ward. “ in the faid county. 41 003 
Y virtue of an order of his majefty's juſtices of the peace 

in and for the ſaid county, in their general quarter 


ſeſſions aſſembled, you” are hereby required in thirty days time 


from your receipt of this precept, or otherwiſe having had dus 
notice thereof, to pay to me, out of the money by you collected ar 
to be collected for the relief of the poor, the Jum of 
being the proportion of your ſaid tawnſhip' [or pariſh] for and 
towards the general county rate, for the repairing of bridges; 
repairing of the gaol, and for the relief of priſoners therein; 
and for the relief of the priſoners in the king's bench and mar- 
ſhalſea priſons ; repairing and furniſhing the houſe of correction, 
with the ſalary of the keeper thereof; the treaſurer's ſalary ; 
the coroner s fees; the charges concerning vagrants, ſoldiers 
carriages, convicting and tranſporting felons, and other county 
charges. And herein you are not to fail, on the peril that ſhall 


| enſue thereof. Given under my hand at Lathehead in the ſaid 


county, the day of —, 
Tho' Denniſon, High conflable. 


„ Or bt the northern counties abovementioned, the 
juſtices, if they think proper, inſtead of ordering the 


money to be paid by the churchwardens and overſeers, 


may order it to be paid by the petty conſtables ; and 
then the high conſtable's precept to the petty conſtables 
may be thus; . 5 | 


Weſtmorland, 
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- otherwiſe having had due notice thereof; t 
proportion of your ſaid conſtablewick, for and towards the ge- 


County rate. 


Weſtmorland, To the conſtables of 


Kendal ward. J county. 


B 


Y virtue of an order from his majefly's juſtices of the 
peace in and for the ſaid county, in their general guarter 
ſeſſions aſſembled, you are hereby required to raiſe the ſum f 

within your conſtablewick, for which you are to make 
an equal rate within your ſaid conflablewick, and to levy the 
ſame, in ſuch manner as money for the relief of the poor is by 


| law to be rated or levied: which ſaid ſum you are to pay unts 


me, in thirty days time from your receipt 75 this precept, or 
e ſame being the 


zeral county rate, for the repairing of bridge 
And ſo repeat the ſeveral particulars as in the laſt prece- 


dent; and that for this reafon, that the people may know 
what it is they pay their money for. | 


Cuſtoms, 


FH E laws relating to the cuſtoms, ſo far as juſtices. 
of the peace, conſtables, and other fuch officers, 


are concerned therein, being conſiderably connected with 


the laws of exciſe, it is thought proper to refer this ſubject 
to the title Exciſe, where the whole will be more clearly 


comprehended under one view, 


Cuſtos rotuloꝛum. 


) Y the 37 H. 8. c. 1. (which was altered by the 3 & 4 
Ed. 6. c. 1. but reſtored by 1 V. c. 21.) No perſon 
{hall be appointed to the office of cſtos rotulorum, but ſuch 


as ſhall have a bill figned with the king's hand for the 


{ame ; which bill ſigned ſhall be a ſufficient warrant to the 
lord chancellor to make a commiſſion, aſſigning and au- 
thorizing thereby the ſame nerſon to be cu/tos rotulorum, 

5 4 until 


in the faĩd 


"EE. 


| 
4 


Cuſtos rotuloꝛum. 411 


until the king hath by another bill with his own hand ap- 
pointed one other perſon to have the ſame office, by him- 
ſelf, or his ſufficient deputy, learned in the laws, and 
meet and able to ſupply the ſaid office. 

In purſuance whereof, the laſt clauſe in the 2 
of the peace is generally to this effect: “ Laſtly, w 
«© have aſſigned you the aforeſaid —— keeper of the 
„rolls of our peace in our ſaid county, and therefore 
« you ſhall cauſe to be brought befere you and your 
“ ſaid fellows, at the days and places aforeſaid, the 
N 1 * writs, precepts, proceſſes, and indictments aforeſaid; 
| | that they may be inſpected, un by a due courſe deter- 
1 mined, as Is aforeſaid,” 


Cyder. See Exciſe. 
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Debtozs, 
OW priſoners for debt ſhall be demeaned. See title 
Gaol. 
Inſolvent debtors brought to the aſſizes, in order to be 
diſcharged, ſhall pay for their bringing thither, not ex- 
ceeding 12 d. a mile; and if they are not able to pay, then 
the ſame ſhall be paid by the treaſurer, out of te county 
ſtock. 32 G. 2. e. 28. 15 
The laſt inſolvent act is as of the 5 G g. c. 41. for 
relief of perſons impriſoned for debt, on or before Jan. 1. 


1765. On which act no diſcharges are to be obtained 
after 41. 1. 170% 
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Deer. See Game. 
Defamation. See Slander. 
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Demurrer, 


| A Pere (from demorari) ſignifies an abiding i in n point 

of law, upon which the defendant joins iſſue, allow- 

ing the fact to be true as laid in the indictment. Mood. 
„ „„ . 

In criminal caſes not capital, if the defendant demur 

to an indictment, the court will not give judgment 


againſt him to anſwer over, but final judgment. 2 Haw, 


* 


But regularly in all caſes of felony, where a man pleads 
a ſpecial matter, tho' he conclude his plea with not guilty 
to the felony, or do not conclude it ſo, yet if his plea 
be tried, or found, or ruled againſt him, he ſhall be put 
to his plea of not guilty, and be tried for the felony ; 
for.tho' a man ſhall loſe his land in ſome caſes, for miſ- 


pleading, yet he ſhall not loſe his life for miſpleading, 


2 H. H. 8 


Deodand. 3 


EOD AND is, when any moveable thing inani- 

mate, or beaſt animate, doth move te or cauſe the 
untimely death of any reaſonable creature, by miſchance, 
without the. will or fault of himſelf, or of any perſon. 
3 oft. 57. 

2. This, altho' it be not properly homicide, nor puniſh- 
able as a crime, yet is taken notice of by the law, as far 
as the nature of the thing will bear, in order to raiſe the 
greater abhorrence of murder; and the unhappy inſtru- 
ment or occaſion of ſuch death is called a deodand (dev 
dandum), and forfeited to the king, and was anciently 
paid into the hands of the king's almoner, to be applied 


to pious uſes for the ſoul of the deceaſed. Alſo all ſuch 
weapons, whereby one man kills another, are forfeited. . 


3 Int. 57. 1 Haw. 66. Ft. 265. 


This forfeiture is ſtill part of the caſual x revenue of 
crown, unleſs where lords of franchiſes are intitled to it 
by grant. For no man can preſcribe to it, or to the 


goods of ſelf- murderers or other felons, or of outlaws, 


Happening within his royalty. 7%. 265. 
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Deodand. 


4. It ſeems clearly ſettled, contrary to the former opi- 
nions, that a horſe, or the like, killing an infant within 
the age of diſcretion, 1s as much forfeited as if he were of 
age. 1 Haw. 66. : 

5. Alſo, it was anciently holden, that things fixed to a 
freehold, as the weel of a mill, or a bell hanging in the 


ſteeple, may be deedands ; but by the latter reſolutions 


they cannot, unleſs they were ſevered before the accident 
happened. 1 Haw. 66. | 

6. It is agreed by all, that a Hip in ſalt water, from 
which a man falls and is drowned, is not forfeited, becauſe 
perſons at ſea are continually expoſed to ſo many perils, 
that the law imputes not ſuch misfortunes to the ſhip. 
Alſo it ſeems clear, that when a man riding on a horſe 


over a river, is drowned thro? the violence of the ſtream, 


the horſe is not forfeited, becauſe not that, but the water 
cauſed his death. But it is ſaid, that a ſhip, by a fall 
from which a man is drowned in the freſh water, ſhall be 
forfeited, but not the merchandize therein ; becauſe the 

no way contribute to his death. And by the ſame reaſon 
it ſeems that if a man riding on the ſhafts of a waggon, 
fall to the ground and break his neck, the horſes and wag- 


gon only are forfeited, and not the loading, becauſe it no 


way contributed to his death ; for which cauſe, where a 
thing not in motion cauſes a man's death, that part thereof 
only, which is the immediate cauſe, is forfeited. As where 


one climbing upon the wheel of a cart, while it ſtands till, 


falls from it, and dies of the fall, the wheel only is for- 
feited : But if he had been killed by a bruiſe from one of 


the wheels being in motion, the loading alſo would have 
been forfeited, becauſe the weight thereof made the hurt 
the greater; and it is a general rule, that wherever the 


thing which is the occaſion of a man's death is in motion 


at the time, not only that part thereof which immediately 
wounds him, but all things which move together with it, 
and help to make the wound more dangerous, are forfeited 


alſo. 1 Haw. 66. . 


7. Thus a cart met a waggon loaded upon 1 the road, 8 


and the cart endeavouring to paſs by the waggon, was 
driven upon an high bank and overturned, and threw a 
perſon that was in the cart, juſt before the wheels of the 
waggon, and the waggon ran over him and killed him; 
it was reſolved in this caſe, that the cart, waggon, load- 


ing, and all the horſes were deodands, becauſe they all 


moved to the death, 1 Salt. 220. 


8. If 
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Deodand, 


8. If a weight of earth fall upon a 3 in a mine; 
and kill him; "the weight of the earth 1s torfet, and not 
the whole mine. 1 H. H. 420. 

9. In all theſe caſes, if the party wounded, die not of 
his wound, within a year and a day after he received it, 
there ſhall be nothing forfeited, for the law doth not look 
on ſuch a wound as the cauſe of a man's death, after which 
he lives ſo long : But if the party die within that time, 
the forfeiture ſhall have relation. to the wound given, and 


cannot be ſaved by any alienation or other a& whatſoever 
in the mean time. 1 Haw. 67. 


10. However nothing can be forfeited as a deodand, 
nor ſeized as ſuch, till it be found by the coroner's inqueſt 
to have cauſed a man's death; but after ſuch inquiſition, 
the ſheriff is anſwerable for the value of it, and may levy 


the ſame on the town where it fell, and therefore the in- 


queſt ought to find the value of it. 1 Haw. 67. 

11. And if the coroner omits his duty in this caſe, 
the inquiſition may be made by the commiſſioners of gaol 
delivery, oyer and terminen, or of the peace. 1 A 
41 
| . After all, 28 EE forfeiture ſeemeth to have been 
originally founded, rather in the ſuperſtition of an age of 
ignorance, than in the principles of ſound reaſon and po- 
licy, it hath not of late years met with great counte- 


nance in Veſiminſter-hall. And when juries have taken 


upon them to uſe a judgment of diſcretion, not ſtrictly 
within their province, for reducing the quantum of the 
forfeiture, the court of king's bench have refuſed to inter- 
poſe in favour of the crown or lord of the franchiſe. In 
the caſe of K. and Rolfe, coroner of Kent, H. 5 E. 2. the 


coroner's inqueſt found, that a man fitting on his waggon 


accidentally fell to the ground, and that the horſes draw- 
ing the waggon forward, one of the fore wheels cruſhed 
his head, of which he inſtantly died, and then concluded 
that only the wheel, on which they ſet a ſmall value, 
moved to his death. A motion was made, in behalf of 
Mr. Mompeſſön, lord of the franchiſe, for .quaſhing this 
inquiſition, upon affidavits tending to ſhew, that the cart 
and horſes were equally inſtrumental, which indeed the 
finding of the jury did ſufficiently imply. But the court 
was very clear, that neither this court nor the coroner can 
oblige thejury to conclude otherwiſe than they have done, 
and would not ſuffer the affidavits for quaſhing the inqui- 
ſition to be read. A like caſe came on, M. 29. G. 2. K 
and Drew, coroner ef iddleſex, The coroner's jury, 


upon 


Deodand, 

upon view of the body of a perſon killed by the like abci- 
dent, found that only one wheel of the waggon moyed to 
the death. The court, on motion in behalf of the lord 
of the franchiſe, granted a rule for ſhewing cauſe why 
the inquiſition ſhould not be quaſhed for this miſbekaviour 
of the jury. On the day for ſhewing cauſe, Mr. Hume 
Campbel, counſel for the lord of the franchiſe, informed 
the court, that upon looking into precedents, he was ſa- 
tisfied he could not ſupport the rule : and thereupon it 


was diſcharged. The caſe of the King and Rolfe was 


mentioned on this occaſion, and greatly relied on, Foe. 


266. | 
Dice. See Stamps. 


Diſlenters. 
I. Proteſtant di Waere exempted Fon certain penal- 


ties by the act of toleration. 


IT Proteſtant diſſenters intitled io certain privileges 
by the att of toleration. 


III. Laws againſt diſſenters not ae by the aft 


of toleration. 


V. Laws relating to proteſtant di enters made find nce 
the aft of toleration. 


J. Proteſtant diſſenters exempted from certain penalties 


by the act of toleration. 


S to all proteſtant diſſenters in general. ' Againſt 
whom the feven following ſtatutes have been en- 
acted : | 

(1) By the 1 EE c. 2. . 14. Every ee not having 
reaſonable excuſe, ſhall reſort to their pariſh church or 
chapel, or upon reaſonable: let thereof, to ſome uſual place 
where common prayer ſhall be uſed, on every ſunday and 
holiday ; on pain of puniſhment. by the cenſures of the 

church, or of forfeiting for every offence 12 d. 
(2) By the 23 El. c. 1. Every perſon above the age of 


16, who ſhall not repair to ſome church, or chapel, or 


uſuał place of common prayer, ſhall forfeit for every month 


20 J. And if he ſhall forbear for 12 months he ſhall be 


bow to the good behaviour till he conform. 
And 


413 


: 
'Y 
wt & 
H * 
113 
1 
1 
18 
1 
11 
1 
1 
* 
$1 a? 
E2- 
1 
: 
4+: 
+ © 
: 


EE 


Ta 2 © 5h 0ar il di> ig 
<Solitibpghttes din; ood dn yy + acy 
22 


— « - : 
ye 2 — — aft A232 
— : N. 2 "4 
"Ix; ** Wen — 8 > 

= 


- 
— — mr ear 
— — * 1 9 2 
- _ —_— 
N * 


F 6.4 wi < 


AR; r rr 

* 2 +4 ERIE S 32.5, tt or +2 - $a - - — - - a x - 2 dy; 2 

eee — — — — — . — . « 
7 2 . 0 bas! 


r 


— NY * _ v* 2.0 — 8 2 7 * ern — s 
I” 8 S LIP E.99 <n5 ag . mote ys Sanne — 2 
& 1 2 penn 5 a - 5 . GE — ws a ' 2 r ry” _—— 
I rap Ne boa EDA e TIER Tr > let fn ns. Err TH "Mart 
1 * 12 A IHC An " 


— — 4 


Ur 
223 * 7 
— — 


EAG 
— 


r 5 
— rr rel 
— een 4 . — 
- 
art er 444 
A ora — Fs 
NE — 


* 
* 
— 1 * 
z — 
— 


* 4 
rere. e 


af 
wel $a F 
* z RE STK. S * r 1 8 8 
— P ² m ⁵¾ ü ] .. 


TS: n ——— — 5 DD CEE eat A — — — — — — — == — 
— . — — - — = — 3 — = FRED 5 > 1 = * "Sc; Ar —— 2005 2. i — — 2 — _ —— * 
r —::.. . A. ng He en Ge Rc 5, . — — — — EY — 


—— 


— - — r _ >» mw” 
A EE adnng 


4.16 


Diſſenters. 


And if any perſon ſhall keep a ſcboelmaſter, who ſhall 
not repair to church, or be allowed by the biſhop, he ſhall 
forfeit 101. a month, and the ſchoolmaſter hall be i impri- 


foned for a year. 


(3) By the 29 EL. c. 6. Every offender in not repair 
ing to church, having been once convicted, ſhall without 


any other indictment or conviction, pay half yearly into 


the exchequer 201. for every month afterwards, until he 
conform; which if he ſhall omit to do, the king may 
ſeize all his goods, and two parts of his lands. 


(4) And by 3 FJ. c. 4. The king may refuſe the 20 k | 


2 month, and take two parts of the land, at his option. 
And any perſon retaining or keeping i in his houſe any 
ſervant, or other, who ſhall not repair to chutch, ſhall 
forfeit 101. a month. 
(5) And by the 3 J. c. 5. No recuſunt in not repair- 


ing to church, being convicted thereof, ſhall enjoy any 
publick office, or ſhall practiſe law or phylick, or TIE exe- 


cutor, adminiſtrator, or guardian. 

And if any perſon ſhall ſend their children over ſeas 
for education, they ſhall forfeit 100 I. and ſuch child be 
diſabled to inherit, or take any benefit by gift, * 
ance, or deviſe. 

(6) And by the 35 El. c. 1. If any perſon refuſing to 


repair to church, ſhall be preſent at any aſſembly, meet- 
ing, or conventicle, under pretence of any exerciſe of re- 


ligion, he ſhall be impriſoned till he conform; and if he 
ſhall not conform in three months, he mall abjure the 
realm ; which if he ſhall refuſe to do, or after abjuration 
ſhall not go, or ſhall return without licence, he ſhall be 


guilty of felony without benefit of clergy. And whether 
he ſhall abjure or not, he ſhall forfeit his goods, and in 


forfeit his lands during life. 

(7) And by the 22 C. 2. c. 1. If any perſon, being 
ſixteen years of age, ſhall be preſent at any conventicle 
or meeting, under pretence of any exerciſe of religion, in 
other manner than according to the liturgy and 9 a 
of the church of England, at which there ſhall be five pe 
ſons or more aſſembled, beſides thoſe of the boucheld, if 


it be in an houſe where there i is a family; or if it be in a 


houſe, field, or place, where there is no family, then 
where any five perſons or more are ſo affembled, . 


juſtice of the peace before whom information ſhall be 
made, ſhall (on pain of 100 1. half to the informer) on 
proof by confeſſion, or oath of two witneſſes, or the no- 
torious evidence of the fact, make a record thereof (which 
ſhall be afterwards certified to the ſeſſions), which _— 
a 
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Diſſenters. 


ſhall be a full conviction : Whereupon he ſhall impoſe 
upon every offender a fine of 58. for the firſt offence, and 
for every other offence 108. to be levied by diftreſs and 
ſale of the goods of the offender, or in caſe of the poverty 
of ſuch offender, upon the goods of any other perſon then 
convicted of the like offence, ſo as the ſum to be levied on 
any one perſon in caſe of the poverty of other offenders 
amount not in the whole to above 10 l. on occaſion of 
any one meeting; one third to the king, one third to the 
poor, and one third to the informer and to ſuch perſons 
as the juſtice ſhall appoint, having regard to their diligence 
in diſcovering, diſperfing, and puniſhing of the ſaid con- 
venticles. . 

And every perſon who ſhall ſuffer any ſuch meeting in 
his houſe, outhouſe, barn, or backſide, ſhall forfeit 201. 
in like manner; and in Cafe of his inability, it ſhall be 
levied on the goods of ſuch perſons who ſhall be convicted 
of being preſent. 

If the penalty.exceeds 101. an appeal lies to the ſeſſions. 
And if the party is there found guilty by a jury, he ſhall 
pay treble coſts. And no other court whatſoever ſhall in- 
termeddle, but the quarter ſeffions only. 

And juſtices and cpnſtables may with what force they 
think fit, upon refuſal to open, break open doors where 
they ſhall be informed ſuch conventicle is, and take the 
offenders into cuſtody. And on certificate from any juſtice 
of peace of his particular information or knowledge of 
ſuch unlawful meeting, and that he is not able, with ſuch 
aſſiſtance as he can get, to ſuppreſs the ſame; any com- 
miſſioned officer of "the militia, or other his majeſty's. 
forces, with ſuch troops or companies of horſe and foot, 
and alſo the ſheriff, and other miniſters of juſtice, with 
ſuch other aſſiſtance, as they ſhall think meet, or can get 
in readineſs with the ſooneſt, ſhall repair to the place, 
and by the beſt means they can, ſhall diſſolve, diſſipate, 
and prevent ſuch meeting, and take the offenders into 


9 


Thus ſtood the laws. at the revolution, 


Now ho the aforefaict at of toleration, made i in the firſt 
year of William and Mary, ch. 18. it is enacted, that nei- 
ther the ſtatutes aforeſaid, nor any other made againſt pa- 
piſts and popiſh recuſants (except the ſtatutes of the 25 
C. 2. c. 2. and the 30 C. 2. fl. 2. c. 1. hereafter men- 
tioned) ſhall extend to any perſon diſſenting from the 
church of England, who ſhall be be qualified in the manner 
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Diktenters. 


(11) They ſhall at the general ſeffions of the peace, take 
the oaths of allegiance and ſupremacy. ' (1 G. c. 13.) 

(2) They ſhall alſo there make 480 ſubleribe thedecla- 
ration of the 30 C. 2. fl. 2. c. 1. againft poperʒ. 

(3) The place of meeting ſhall be certified to the biſhop 
of the dioceſe, or to the archdeacon of the archdeaconry, 
or to the juſtices of the peace at the general or quarter 
ſeſſions, and regiſtred in the ſaĩd biſhopꝰ's or archdeacon'” $ 
court, or recorded at ſuch ſeſſions. And the regiſter, or 
clerk of the peace, ſhall regiſter or record the ſame, and 
give certificate thereof to any who ſhall demand ity! Tor 


| which no more ſhall be taken than fixpence. 


(4) The doors of the place where they tneet ſhall be; 


during ſuch time of THOR Hocking, be TOS, Varteas! or 


bolted. 
bleſſed trinity. 


2. What hath hitherto been ob ſeived; ure all pro- 
teſtant diſſenters in general. There are beſides certain 
other laws, which concern their teachers and preachers onh. 
Which are theſe three that follow ; 

(1) By the 17 C. 2. c. 2. No perſon, who ſhall take 


upon him to teach or preach in any meeting or conven». 
ticle, under pretence of any exercife of religion, | ſhall; 
unleſs only in paſſing upon the road, or unlefs required. 


by legal proceſs, come within five miles of a city, town 


corporate, or borough : nor ſhall be ſchoolmaſter, or take 


any boarders or tablers to be iaſtruted by himſelf or any 
other, without taking an oath of allegiance therein men- 


tioned, on pain of 401. one third to the king, one third 


to the poor, and one third to him who ſhall ſue in the 
eourts at Meftminſter, aſſizes, or ſeſſions. And two Juf- 


tices, on oath of the offence, may commit them for fix 


months. 


(2) And by the 22 C. 2. c. 1. If any perſon ſhall le 


upon him to preach or teach in any meeting or conventiele, 
in other manner than according to the practice of the 


church of Exgland, he ſhall ſorfeit for the firſt offence 201. 
and for every other offence 40 I. And if he be a ſtranger, 


or in the judgment of the juſtice of the peace before 
whom he is convicted, unable to pay, it may be levied on 
the goods of any perſon preſent. 


(3) And by the 13 C14 C. 2. c. 4. /. 14. No eſe 
ſhall preſume to conſecrate and adminiſter the ſacrament 


before he be ordained: prieſt, according to the form and' 


manner of the church of England. 
2 : Now 


(5) They ſhall not in writing deny the dodtrine of Fay 


1 ae 8 


Diſle * b | 8. + 


| Now by the aforeſaid act of toleration, it is provided, 
; 1 Kh no perſon diſſenting; from the. church of England, in 
| | holy orders, or pretended holy orders, or pretending to holy 
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- 2 orders, nor, any, preacher or teacher of any congregation 
ö 1 of diſſenting proteſtants, ſhall be liable to any of the afore- 
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; | ſaid penalties, who ſhall be qualified as follows: 
, ; (1) He ſhall at the: ſeſſions take the oaths aforeſaid. 
R | 131. He ſhall there, make. pug ſubſcribe. the. declaration 
n | of the 30 C. 2. fl. 2. c. 1. 
| | | (3) He ſhall there alſo. pt his approbation of, and 
1 1 ſubſcribe the 39 articles, except the-34th,. 35th, and 36th 
(concerning the quality, examination, and ſubſcription of 
3 = Afſuch as are to be made miniſters), and except theſe words 1 
r Ll of. the. 20th article, dix. Lt he. church hath power to decree rites "nt p | 
4 = or ceremonies, and authority in controverſies of faith, and yet! i 
* | | All which, ſhall be entred of record in court; for which 'þ | | 
tte clerk of the peace ſhall have 6d. and no more. | 1488 
2 (4) The place for worſhip ſhall be certified as before. Hl 
5 15 5) The doors of the place where he (hall. greach 8 HEY 
= "2h wa ſhall not be locked, barred, or bolted. _ ._ v4 
5. (6) He ſhall not deny, in his preaching or teaching, 5 71 
1 the doctrine of the bleſſed trinity. Y 
4540 
3 3. 1511 there are belides the aforeſaid general iu 
I, laws, certain other penal laws affecting the quakers in par- 1 
od ticular namely, theſe two; | 1 
* ) By the 5 El. c. 1. If any perſon ſhall refuſe to take 9 
Ty the CE, of allegiance and ape wy tendred, he 1 
ay ſhall incur a premunire, 1 1 
5 (2) And by the 13 C 14, C. 2.c. 1. If any perſon, 1 
ay: who ſhall maintain that the taking of an oath is unlawful, 141" 
Ke ſhall refuſe an oath, duly tendred, he ſhall forfeit a ſum 1 
ma not exceeding 5 l. for += firſt affence, 101. for tife ſe- . 
"0 rand, 2 and for the third ſhall abjure the realm or be tranſ- 0 
5 porte 168 
ke But now by the a& of toleration, quakers ſhall be ai ih 
"TY charged of the penalties of theſe laws, and of all others Will 
Ne” made againſt, popiſh recuſants, or proteſtant, non-confors 410 
81. miſts, and ſhall enjoy all other benefits, under the like Vid 
mY limitations, which any other diſſenters enjoy, on their 0 
Ft, qualifving themſelves in the fame manner as other diſſen- 19 
* ters; except that inſtead of the oaths at ſeflions, they ſhall 1 
53 be a to make and ſubſcribe a declaration of fidelity, Fd 
ſon and to ſubſcribe a profeſſion of their chriſtian belief 
90 ( which are inſerted under the title Oaths. A 
2 4. And as to anabaptiſis in particular, it is enacted b 
5 the ſaid act of toleration, that whereas fome diſſenting 
"AD : | — OS proteſtanty 
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Diſſenters, 

proteſtants ſcruple the baptizing of infants, —Every perſon 
in . pretended holy orders, or pretending to holy orders, 
or preacher, or teacher, that ſhall take the oaths, and 
make and ſubſcribe the declaration, and ſubſcribe the 39 
articles, except as in the caſe of other diſſenting teachers 
as before, and except alſo part of the 27th article touchin 

infant baptiſm, ſhall enjoy the ſame privileges as other 


diſſenting teachers. 


II. Proteſtant diſſenters intitled to certain privileges by 


the at of toleration. 
Beſides the exemption from penalties, his majeſty's pro- 
teſtant ſubjects are by the act of toleration intitled to cer- 
tain privileges: which are of two kinds; 1. Such as con- 
cern all proteſtant diſſenters in general. 2. Such as con- 
cern their teachers in particular. F 
1. As to all. proteſlant diſſenters in general. — They 
ſhall not be proſecuted in any ecelſiaſtical court, for or by 
reaſon of their not conforming to the church of England. — 
But this ſhall not exempt them from paying of tithes, or 
other parochial duties, or any other duties to the church 
or miniſter, nor from any proſecution in any eccleſiaſtical 
court, .or elfewhere, for the ſame. I | 
Since this act, Mr. Hawkins obſerves from 3 Lev. 376. 


a prohibition will lie to the ſpiritual court proceeding 


againſt perſons for incontinency, who have been married 
in a licenſed conventicle. The caſe was this; "I'wo per- 
ſons, who were publiſhed and married in a conventicle, 
were afterwards libelled againſt in the ſpiritual court, for 
-incontinence and fornication ; and upon moving for a pro- 
hibition, time was aſſigned to ſhew cauſe why it ſhould 
not go, and the proceedings in the eccleſiaſtical court were 
ſtayed in the mean time. Afterwards, it was agreed that 
a prohibition ſhould be granted, and that the plaintiff 
ſhould declare ; that ſo, upon demurrer, the point might 
be tried. But what the judgment was, or whether the 


cauſe proceeded to trial, doth not appear by the report. 


Gi. 617. | 


But now, by the ſtatute of the 26 C. 2. . 33. ſuch | 


marriage, unleſs it be in a church or publick chapel, (ex- 
cept the marriages of quakers and jews reſpectively,) ſhall 
be void. | 

Mr. Hawkins likewiſe obſerves (1 Haw. 12.) that it 
having been doubted whether diſſenting ſchoolmaſters, as 
ſuch, were exempted by the toleration act from the penal- 
ties inflicted upon them in the ſeveral acts againſt diſſen- 
| 3 : wh tels, 
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| wherein the proſecutors did not chuſe to proceed. 
that it ſeemeth to have been underſtood in practice, that 
the aboveſaid clauſe exempts them from ſpiritual cenſures 


Diſſenters. ; 
ters, it was farther enacted by the 12 An. fl. 2. c. 7. that 
whoever ſhall keep any ſchool or ſeminary, or teach any 
youth as tutor or ſchoolmaſter (unleſs he inſtruct them only 


in reading, writing, arithmetick, or ſuch mathematical 


learning as relates to navigation, or ſome mechanical art, 
and that in the Engliſp tongue) without having firſt ſubſcrib- 
ed the declaration of the 13 C14 C. 2. relating to confor- 
mity with the church of England, and without a licence 


from the biſhop, he ſhall be impriſoned for three months. 


But this was repealed by the 5 G. c. 4. So that the doubt 
in this reſpe& is left where it was. | 
In the caſe of K. and Daviſon, T. 12 W. as reported 
both by Salleld and L. Raymond, Daviſon, a quaker, on 
an habeas corpus upon a writ of excommunicats capiendo, for 
teaching ſchool without licence, was admitted to bail, till 
it ſhould be determined whether this was an offence. But 
it doth not appear from either of thoſe reports, what was 
the determination. 1 Salk. 105. L. Raym. 603. 
And ſome other caſes of the like kind there have been, 
50 


for teaching ſchool without licence, And the act of to- 
leration exempts them likewiſe from the temporal penalties 
of the aforeſaid acts of the 23 El. c. I. and 17 C. 2. c. 2. 
and of all other acts (except as therein excepted) made 
againſt papiſis or popiſh recuſants, But there is a clauſe in 
the ſtatute of the 13 & 14 C. 2. c. 4. unto which the 
faid act of toleration doth not ſeem by any expreſſion 
therein to extned; by which it is enacted, that ev 


ſchoolmaſter keeping any publick or private ſchool, and every 


per on inſtructing or teaching any youth in any houſe or private 


family as a tutor or ſchoolmaſter, all before his admiſſion ſub- 
ſcribe before the ordinary the declaration of conformity to the li- 


turgy of the church of England, on pain of being diſabled to 


hold the ſaid ſchool : And if any ſchaclmaſter, or other perſon, 


inſtructing or teaching youth in any private houſe or family as 


tutor or ſchoolmaſier, ſhall teach any youth as tutor or ſchool= 


maſter, before licence obtained from the biſhop or ordinary of the 
dioceſe, and before ſuch ſubſcription as afarejaid; he ſhall for 
the firſt offence be impriſoned three months, for the ſecond ana 
every other offence be impriſoned three months and forfeit 51. 
{, $9, 19; 15: 3 NY | 
Moreover ; If any perſon diſſenting from the church 
of England, ſhall be appointed to the office of high con- 
ſtable, petit conſtable, churchwarden, overſeer of the poor, 


or any other parochial or ward office, and ſuch perſon 


* {hall 
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Diſſenters. - 


ſhall ſcruple to take upon him any of the. faid offices in 
regard of the oaths, or any other matter or thing, re- 
quired by the law to be taken or done, in reſpect of ſuch 
office, every ſuch. perſon ſhall and may execute ſuch office 
by a ſufficient deputy, by him to. be provided, that ſhall 
comply with the laws on this behalf. Provided.” that the 


deputy be allowed and approved by ſuch perſons, and i in 


ſuch manner, as ſuch officers ſhould 4 law baue been al- 
lowed and approved. | 

2. As to their dns or PILE PI At —Every teacher © or 
preacher, in holy orders, or pretended holy orders, that 
is a miniſter, preacher, or teacher of a congregation, that 
ſhall take the oaths, and ſubſcribe the declaration and ar- 


ticles as aforcſaid, ſhall be thenceforth exempted from 


ſerving upon any jury, or from being choſen or appointed 
to bear the office of churchwarden, overſeer of the poor, 
or any other parochial or ward office, or other office in any 
hundred, city, town, pariſh, diviſion, or wapentake. ' 
But this ſeems clearly not to extend to guater teachers 
or preachers ; for they are neither in holy orders, nor pre- 
tended holy orders. It is true, by a ſubſequent ſtatute of 
the 7 & 8 IV. quakers are exempted from ſerving on Ju- 
ries; but neither by that, nor any other act, are any 
quakers exempted from ſerying the office of churchwar- 
den, overſeer of the poor, or other 2 or ward of- 


II. Laws arial di 1 not altered 7 the af * 


toleration. 


1. No clauſe in the toleration act ſhall give any eaſe or 
benefit, to any popiſh recuſant; or to any that ſhall deny 
in preaching or writing the doctrine of the trinity. 1 V. 
F. 18. 17 

And _ juſtice of the peace may at any time require 
any perſon that goes to any meeting for the exerciſe of re- 


ligion, to make and ſubſcribe the ſaid declaration, -and to 


take the ſaid oaths (or if quakers, the declaration of fide- 
lity ; ) and upon refuſal thereof, ſuch juſtice ſhall commit 
ſuch perſon to priſon ; and ſhall certify his name to the 
next ſeſſions; and if he ſhall refuſe again ta make and 
ſubſcribe the declaration there, he ſhall be taken for a 
popiſh recuſant convict, and ſuffer accordingly. id. /. 12. 

2. The toleration a0 ſhall not extend to the ſtatute of 


the 25 C. 2. c. 2. which requires, that all perſons ad- 


mitted to civil or * offices, as is therein mentioned, 


ſhall 


wo 


mung 


th 's 


Diſſenters. 


ſhall receive the facrament according to the uſage of the 
church of England, and ſubſeribe the declaration againft, 
tranſubſtantiation. 

3. The toleration act ſhall not evict to the ſtatute of 
30 C. 2. l. 2. c. 1. which diſables perfons from fitting in 
either houſe of parliament, or coming to court, who ſhall 
not ſubſeribe the declaration een expreſſed againſt 


popery. 


I. Laws relating 1 to Mai diffenters, made 4 nce 


the alt of toleration. 


I. If any perſon diſſenting from the church of England 
(not in holy orders, or pretended holy orders, or pretend- 
1ng to holy orders, nor any preacher or teacher of an 
eongregation) who ſhould have been intitled to the benefit 
of the toleration act, if he had duly taken, made and 
ſubſcribed the oaths and declaration, or otherwiſe qualified 
himſelf as required bythe act, ſhall be proſecuted on any 
of the penal ſtatutes, from which proteſtant diſſenters are 
exempted by the ſaid act, —ſhall at any time during ſuch 
proſecution, take, make, and ſubſcribe the faid oaths and 
declaration, or being a quaker ſhall qualify according to 
that aR, either in the manner preſcribed by that a&, or 
before two juſtices who ſhall take and return the ſame to 
the next ſeſſions to be there recorded; ſuch perſon ſhall 
be intitled to the benefit of the act, as fully as if he bad 
qualified himſelf in the time preſcribed by the act, and 
ſhall ſrom thenceforth be diſcharged from all the penalties 
and forfeitures incurred by force of any of the aforefaid 
penal ſtatutes. 10 fn. c. 2. J. 8. 

2. And any preacher or teacher, duly qualified, ſhall be 
allowed to officiate in any congregation, altho' the ſame be 
not in the County where he was ſo qualified; provided 
that the place of meeting hath been duly certified, and 
regiſtred, or recorded; and ſuch teacher or preacher ſhall, 
if required, produce a certificate of his having ſo qualified 
himſelf, under the hand of the clerk of the peace where he 
was qualified; and ſhall alſo before any juſtice of ſuch 
county where he ſhall ſo officiate, make and ſubſcribe ſuch 
declaration, and take ſuch oaths as are mentioned in the 
act of toleration, if thereunto required. 10 An: c. 2. . 9. 

3. If any mayor, bailiff, or other magiſtrate, ſha.l 36 
fully refort to, or be preſent at any publick. meeting for 
religious worſhip, other than of the church of England, 
in the gown or other peculiar habit, or at.ended with the 
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A Diflenters. 
1 enſigns belonging to his office, he ſhall be diſabled to hold 
# the fame, or any other publick office, 5 G. c. 4. J. 2. 

3 l | | — 5 — — — = — — 3 


3 F ö 1 Ü 23 S104-005 ff 4 
1 ¹ remedy for recovering rent by way of diſtreſs 
al |, . ſeems firſt to have come over to us from the civil 3 
9 . law. For anciently in the feudal law, the not paying 1 la 
Wt. . >: attendance at the lord's courts, or not doing the feudal Ss »y, 

1 ſervice was a forfeiture. of the eſtate: But theſe feudal =” 

forfeitures were afterwards turned into diſtreſſes, according 13 
„ to the pignorary method of the civil law : that is, the 10 
WW - land that is let out to the tenant is hypothecated, or as a 7 

= pledge in his hands, to anſwer: the rent agreed to be paid = 1; 

to the landlord, and the whole profits ariſing from the 


land are liable to the lord's ſeiſure for the payment and 
fatisfaction thereof. | | 
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Concerning which we will ſhew, 


I. For what cauſes a diſtreſs ſhall be. 
II. What goods may be diſtrained, and what not. © 
TIL. At what time the diſtreſs ſhall be taken, 
L. Wh:re the diſtreſs ſhall be made. 
JV. That reaſonable diſtreſs ſhall be taken. 
VI. Manner of making diſtreſs. 
VII. Diſtreſs how to be demeaned. 
VIII. Of reſcous and pound breach. 
IX. Replevying the diſtreſs. 
A. Sale of the diſtreſs. 
XT. Irregularity in the proceedings. 
XII. Landlord re-entring on non payment. 
XIII. Cafe of tenant holding over. 
Wi: | XIV. Attorney to ſtrangers. | 
| AV. Deſerting the premiſſes. 
1 XVI. Rent in caſe of an extent or execution. 
1 III. Rent on the death of tenant for life. 


425 
AVI Rent a0 for recoverable by gore or ad- 
miniſtrators. 
2 of diftreſs by warrant of Juſtices of the . 


I. For what cauſes a diſtreſi ſhall be. 


ES Diſtreſs for rent muſt be, for rent in arrear; there- Rent in arrean 
fore it may not be made on the ſame day on which the rent 
becomes due; for if the rent is paid in any part of that day, 


vhilſt a man can fee to count money, the payment is 


2. It muſt not be after tender of payment; for if che Tender of pay 
landlord come to diſtrain the goods of his tenant for rent 
behind, before the diſtreſs the tenant may upon the land 
tender the arrearages, and if after that a diſtreſs be taken, 
it is wrongful : And if the landlord have diſtrained; if the 
tenant, before the impounding thereof, tender the arrear- 
ages, the landlord ought to deliver the diſtreſs, and if he 
doth: not, the detainer is unlawful. Even ſo it is, in caſe 


of a diſtreſs: for damage feaſant (or damage done by cattle 


treſpaſſing), the tender of amends before the diſtreſs, ma- 
keth the 5 Qreſs unlawful ;. and after the diſtreſs, and be- 
fore the impounding, the detainer unlawful. 2 Infl. 107. 

But in this caſe, altho' the owner tender ſufficient 


amends, yet he cannot take his beafts out of the pound, if 


the amends be refuſed ; but he muſt repleyy : and if it be 


found at the trial that the amends was not ſufficient, the = 


perfor on whom they treſpaſſed ſhall have damages; if the 
amends tendered were ſufficient, then the owner of the 
beaſts ſhall have damages. Dr. & St. 112. | 
The like remedy may be had by diſtreſs, impounding geck rents and 

and fale, in caſes of rent ſeck, rents of aſſrze, and chief chief rents. 
rents, as in caſe of rents- reſerved __ leaſe, 4 G. 2. 
c. 8 8; 

Note, there are three kinds of rents; rent Kb 1 rent 


charge, and rent ſect. 


Rent ſervice is, where che tenant holdeth his land of his 
lord by fealty and certain rent; or by homage, fealty, and 
certain rent; or by other ſervice, and certain rent. And 
it is called a rent fervice, becauſe: it hath! fome corporal 
fervice incident to it, which at the leaſt is — 7 _ 
141, 2. 

Rent charge is ſo called, — the * for payment 
thereof, is charged with a diſtreſs; but before this act ſuck. 


diſtreſs eule not be ſold, but only detamed dil! the cent 
Mould be paid, 


It 
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Diſtreſs. 


If the rent be reſerved, without any clauſe put in the 


deed of diſtreſs for the ſame, then it is called a rent ſect, 


redditus ficcus, or. dry rent: and the, difference between a 
rent charge. and a rent ſeck is, that there is a clauſe of di- 
ſtreſs annexed to one, and no ſuch clauſe to the other; 
and therefore the one is a charge upon the land, but for 
the other the grantee had formerly no remedy but to charge 


the perſon of the grantor in a writ of annuity. 1 fl. 143. 


Rents of aſſize are the certain rents of freeholders and 
ancient copyholders, ſo called becauſe they are aflized and 
certain, and thereby diſtinguiſhed from rraditus mobiles, 


farm rents for life, hq or at all, Which are variable 


Agreement not 
by deed, 


Rent reſerved on 
2 leaſe for life, 


Leaſe determin- 
ed. 


Leaſe renewed. 


and uncertain. 2 IAI. 19 
4. Where the ae is not by TAY the landlord 


may recover a reaſonable ſatisfaQtion, in an action on the 


caſe. 11 G. 2, c. 19. , 14. 

5. So an action of debt may be brought againſt a tenant 
for life, in purſuance of the ſtatute of the 8 An. c. 14. 
which enacteth, that whereas before the ſaid ſtatute no 
action of debt did lie againſt a tenant for life or lives, for 
any arrears of rent during the continuance of ſuch eſtate 
for life or lives; it ſhall be lawful, or any perſon having 
any rent in arrear or due upon any leaſe or demiſe for like 
or lives, to bring an action of debt for ſuch arrears, in life 
manner as he might have done in caſe men rent were re- 
ſerved upon a leaſe for years. /. 4. 


6. . Perſons having rent in arrear, upon any leaſe deter- 


mined, may diſtrain for. ſuch arrears after the determina- 
tion of the leaſe, in the ſame manner as if it had not been 
determined; provided that ſuch diſtreſs be made in fix 

kalendar months: after the determination of ſuch leaſe, and 


during the continuance of ſuch landlord's title or intereſt, 


and during the poſſeſſion of the tenant N whom ſuch 
arrear became due. 8 An. c. 14. , 6, 
. Whereas many perſons hold confiderable eſtates by 


leaſes for lives or years, and leaſe out the ſame in parcels 


to ſeveral under tenants ; and whereas many of thoſe leaſes 
cannot be renewed without a ſurrender of all the under 
leaſes derived out of the ſame, whereby it is in the power 
of any ſuch under tenants to prevent or delay the renewing 
of the principal leaſe ; it is enacted, that in ſuch caſe, the 
chief leaſes may be renewed, without ſurrendering all the 
under leaſes; and the like diſtreſs or entry may be had, as 
if the former chief leaſe: had been {till kept -on foot and 
continued, or the under leaſes had been renewed under ſuch 
new principal leaſe, 4 C. 2. c. 28. / 6. 
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Diſtreſs, 427 
8. Before the ſtatute of the 17 C. 2. c. J. in caſe a di- Two difrefſes 
ſtreſs was too little, where ſufficient diſtreſs was to be had, for one rent. 
i 5 a man could not diftrain again, be the demand never ſo 
7 great; for it was his folly that at firſt he diſtrained no more, 
. „ y cn OY OO LO 
But now, by the ſaid ſtatute, in all caſes where the 
value of the cattle diſtrained ſhall not be found to be to 
the full value of the arrears diſtrained for; the party to 
whom ſuch arrears were due, his executors or adminiſtrators, 
may diſtrain again for the reſidue of the ſaid arrears.  /.' 4. 
80 in like manner, where the diſtreſs is made by virtue 
of the warrant of # juſtice of the peace, in nature of an ex- 
ecution. And the diſtinction ſeemeth to be this: where 
a perſon hath an intire duty, he ſhall not ſplit the entire | fie 
ſum, and diſtrain for part of it at one time, and for other ne, Ft 
part of it at another time, and fo toties quoties, for ſeveral pk * 
times; for that is great oppreſſion. But if a man ſeiſeth 
for the whole ſum that is due to him, and only miſtakes 
the value of the goods ſeiſed (which may be of very un- 
certain, or even imaginary value, as pictures, jewels, race 
horſes, and the like), there is no reaſon why he ſhould 
not afterwards complete his execution by making a further 
ſeizure. Burrow, Mansfield. 5 9. oh 
9. If any diſtreſs and ſale ſnall be made, for rent in ar- Piſtraining 
rear and due, when none is in truth due, the owner ſhall 3 m_ 


recover double value with full coſts. 2 W. Sei 1. c. 5. 
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And if the diſtreſs be taken of goods without cauſe, the 
owner may make reſcaus; but if they be diſtrained without 
cauſe, and impounded, the owner cannot break the pound 
and take them out, becauſe they are in the cuſtody of the 
Jaw, ,, 9g, A OR Res "WO 
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II. What goods may be diſtrained, and what not. 
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1. Diſtreſs for rent muſt be of a thing, whereof a va- Valuable pro- 
luable property is in ſomebody; and therefore dogs, bucks, berty. 
does, conies, and the like, that are feræ nature, cannot 
be diſtrained. 1 Inft. 47. Pants , ns 
2. Altho' it he of valuable property, as a horſe ; yet Separate from 
when a man or woman is riding on him, or an ax in a the perſon, 
man's hand cutting of wood, and the like, they are for that 
time privileged, and cannot be diſtrained. 1 Infl. 47. 
But it is ſaid, that if one be riding upon a horſe damage 
feaſant, the horſe may be led to the pound with the rider 
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upon him. 1 Sid. 422, 440. 
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Tools of a mans 


Diſtreſs. 


And it hath been held, that horſes joined to a cart, with 
a man upon it, cannot be diſtrained for rent (altho' they 
may for damage feaſant) ; but both cart and horſes: Tas if 
the be not upon the cart. 1 Vent. 36. 

3. Valuable things ſhall not be diſtrained for rent; for 
benefit and maintenance of trades, which by conſequent 
are for the commonwealth, and are there by authority of 
low: as a horſe in a ſmith's ſhop ſhall not be diſtrained 
for the rent iſſuing out of the ſhop, nor an horſe in a ho- 
ſtry, nor the materials in a weaver's ſhop for making of 
cloth, nor cloth or garments in a taylor's ſhop, nor ſacks 
of corn or meal in a mill, nor any thing diftrained for da- 
mage feaſant, for it is in cuſtody of the law 3 ; and the like. 
r Infl. 47. 

4. Beaſts belonging to the plough ſhall not be rains 
(which is the ancient common law of England, for no man 
ſhall be diftrained by the utenſils or inſtruments of his trade 
or profeſſion, as the ax of the carpenter, or the books of a 
ſcholar) while goods or other beaſts may de diftrained. 1 


But this rule holds only in diſtreſſes for rent arrear, a- 
merciaments, and the like ; but doth not extend to caſes, 
where a diſtreſs is given, in the nature of an execution, by 
any particular ſtatute, as for poor rates, and the like. 3 
Salk. 136. | 
80 ih the caſe of Hutchins and Chambers, E, 31 GK. 2. 
On a ſpecial verdict: Several geldings were diſtrained for 
the poor rate, which were ftated to be beaſts of the plow 
and cart; when there were other goods more than ſuffi- 
cient to anſwer the value of the demand. It was ob- 
jected, that by the ſtatute of 51 H. 3. . 4. (which was 
alſo in affirmance of the common law) none ſhall be di- 
frained by his beaſts that gaigne his land. In the argument 
of this cauſe, it was obſerved, that this duty on the ſta- 
tute of the 43 Eliz. is not a tax upon the land, no: pay- 
able out of it; but a charge upon the perſon : and it is a 
tax throughout the kingdom, and for publick benefit: 
That it is not to be conſidered upon the foot of a com- 
mon law diſtreſs: That the nature, deſign, and end of this 
publick duty, required the moſt effectual and ſpeedy re- 
medy that could be deviſed: That the reaſon why beaſts 
of the plow could not be diſtrained at common law, will 
not hold in the preſent caſe, This is ſimilar to an exe- 
cution, and eſſentially different from a diſtreſs at common 
law. By the common law the diſtreſs could not be ſold: 
It was only taken nomine pœnæ; not as a ſatisfaction 


(which this 1s ) for the duty. * he reaſons for the pri vi- 
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Diſtrels. 
lege do not now hold. Agriculture then wanted and re 
quired encouragement, and muſt have been impeded by a 
common law diſtreſs: Now, it doth not. Then, the 
thing diſtrained could not be ſold, and remained uſeleſs : 


Now, it may be ſold. This diſtreſs is not taken as a 


pledge, or a mean to compel ; but for a ſatisfaction for 
the duty itſelf, a perſonal duty, and of a publick nature. 
—And by lord Mansfield Ch. J This ſeiſing is but partly 


analogous to the common law diſtreſs; but is much more 


analogous to the eommon law execution. In the old 
common law diſtreſſes, which were in nature of a nomine 
pœnæ to compel payment, it would have been abſurd to 
have ſuffered the implements by which a man gained his 
livelihood to be holden as a pledge; becauſe that would 


mave been taking from the man the only means he had, 


of being able to pay the debt. But this reaſon doth not 
hold, where the things diſtrained may immediately be ſold 
by way of ſatisfaction; which, tho' called a diſtreſs, yet 
really is, in this reſpe&, an execution. And in caſes of 
execution, beaſts of the plow may be diſtrained,' altho” 
there be other ſufficient diſtrefs, And the court were una- 
nimouſly of opinion, that beaſts of the plow are diſtrain- 
able under the ſtatute of the 43 Elix. and ſuch like acts of 
parliament. *Burrow. Mansfield. 574. 


5. Furnaces, cauldrons, or other things fixed to the Thingsfixed te 
freehold, or the doors or windows of a houſe, or the like, be freehold. 


cannot be diſtrained. 1 If. 47, 


6. Things for which a replevin will not lie, fo as to be Things for which 


known again, as money out of a bag, cannot be diftrained, 2 replevin will 
x not lie. 


2 Bac. Abr. 109. | 
But money in a bag ſealed may be diſtrained; for that 
the bag fealed may be known again. | 


7. By the 2 n. Perſons having rent ar- Corn or hay cut. 


rear on any demiſe, leaſe, or contract, may ſeize and ſe- 
cure any ſheaves or cocks of corn, or corn looſe or in the 
ſtraw, or hay being in any barn or granary, or upon any 


| hovel, ſtack, or rick, or otherwiſe upon any part of the 


land charged with the rent, and may lock up or detain the 
ſame in the place where found, in the nature of a diftrefs ; 
ſoas the ſame be not removed to the damage of the owner, 
out of the place where found and feized, but be kept there 
(as impounded) till replevied or fold. . 3. | | 


429 


8. Alſo by the 11 C. 2. c. 19. The landlord may take Corn or hay 
and ſeize corn, graſs, hops, roots, fruits, pulſe, or other growing: 


praduct growing, as a diſtreſs ; and the ſame may cut, ga- 
ther, make, cure, carry and lay up, when ripe, in the 
barns or other. proper place on cke premiſſes; and if there 

ſhall 
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Cattle et on 
the premiſſes, 


near as may be to the premiſles ;, the appraiſement whereof 
ſhall be taken when aut, / gakheroths cured, and made, 
and not before. /- 8. 


And notice of the — 8 5 ends {ox ikea 

_ ſhall be lodged, ſhall in one week after the lodging thereof 

| 5 given to the mne. left at the Mah Hlace of his abode, 
Fo» 9. 27 [+4 

29+ Where. a 8 8 beaſts 5 inte the land, they 

may be diſtrained for rent, tho”. they bave not been levant 


and couchant (that is, tho“ they have not been in the 


ground for a good ſpace of time, or ſo long as to have 


laid down and roſe up again to feed) provided they are 
treſpaſſers: But if the tenant of the land is in default, ig 


not repairing: his fences, whereby the beaſts came into the 
land, the leſſor cannot diſtrain ſuch beaſts, tho? they have 
been levant and couchant, unleſs he have cauſed. notice 


to be given to the owner, and the owner ſuffers them, to 
remain there afterwards... Lutw. 364. 

But in caſe of an ancient ſeigniory, the Jord may 1 
cattle for ſervices, which came in by. eſcape, tho” they 


were not leyant and couchant, altho it be in default of 
the fences, which the tenant of the land ought to main 
tain; becauſe the lord hath nothing to do with the repair- 
ing of the fences, and he hath no remedy but by diſtreſs: 
But the owner may prevent the diſtreſs, by making freſh- 


purſuit; for then the cattle remain as it were in his own 


poſſeſſion. L. . 168, 9 ZE; > Kane and 


Crews. 


But in caſe of rent reſerved upon a leaſe for years, the 


leſſor cannot diſtrain ſuch cattle, until they be levant and 


couchant ; for if the leflor had had the lands in his own 


hands, he ought to have repaired the fences ; 3; and when 
he puts in a leſſee, be ought by covenant; to oblige; him 
to repair: and therefore in that caſe, if the law would 
allow the leſſor to diſtrain the cattle of a ſtranger which 
come in by eſcape, before that they be levant and 


couchant, it would be in effect to allow a man to take 


advantage of his own! wrong. Therefore if the. cattle 
come in by default of the owner of the cattle, then they 


may be diſtrained before they be levant and couchant; and 


if in default of the tenant. of the land, there they cannot 
be diſtrained until they have been levant and couchant, x 
that is to ſay, for rent upon leaſes for years, And in 
ſuch caſe the leſſor ſhall not take the cattle before that 
he an given notice to the owner, that they are upon the 


land 


ſhall be F Ha on . premiſſes, then in 
any other barn or proper place which he ſhall procure, ſo 
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land liable to his' ro and if he doth not come to take 
them away, then they become diſtrainable. And by Treby 
chief juſtice; Where the cattle eſcape Acgsden y, there 
they are not difenmable; until they have been levant and 


couchant; but if they eſcape by default yo their owner, 


they are diſtrainable the firſt minute. il. 


10. A perſon driving ſheep to London to fant; by agree-'Catie depaſiur- | 


ment with the maſter of an inn, puts them into a ground ed. 
at ſo much a ſcore for a night. "he landlord ſeeing them, 
aſked whoſe they were, but conſented to their ſtaying 
there, and afterwards the ſame evening diſtrained ther for” 


rent due to him from the maſter of the inn. And it was 


adjudged for the landlord. T. 1 V. Fawkes oo Joer, in 
C. B. 3 Lev. 260. 2 Vent. 5. 4 
But in the ſame caſe, upon a bill for relief in ung 
the lords commiſſioners ſeemed to think, that the grounds 
lying to the inn, and uſed therewith, ought to have the 
ſame privilege as the inn hathb, and that paſſengers cattle 


ought not to be diſtrainable' chere. 2 Vern. 129. 


And it appeared in this caſe, that on the landlord's 
coming and ſeeing the ſheep, he pretended to be angry. 
Upon which the owner offered to take out the ſheep, at 


which time they were not diſtrainable for the rent, having 


not been levant and couchant upon the lands. So that the 
court looked on the conſent as a fraud, to get them to be 
left all night, by which they became liable to the diſtreſs. 
And it was decreed, that the landlord ſhould anſwer for 
the value of the ſheep, and pay coſts both i in Inv and equity” I 
Prec. Chan. 7. 

So where a rent chatge was arrear Cog 20 years, and - 
cattle eſcaped out of the next ground, and were diſtrained; 
lord Nettingham (in equity) relieved againſt It. 2 Vern.” 
23, H. 1690. Brodon and Pierce. + 9 1 

It. If ten head of cattle are doing Joining 2 man can- Cattle damage 
not take one of them and keep it till he be ſatisfied for the feaſant. 


whole damage; but he may bring an action of treſpaſs for 


the reſt. 12 Med. 660. H. 13 W. Vaſper and Ed 
wards. p 


If a man hath common ter ten elle and he puts in 


more; the ſurpluſage above ten may be taken damage 
feaſant. 1 Roll's Abr. 665. 


If a man come to diffrain, and ſee the: beaſts in his 
ground, and the owner chaſe them out, of purpoſe before 


the diſtreſs taken; yet the owner of the ſoil cannot diſtrain 


them, and if he doth, the owner of the cattle” may reſcue 
them ; for the beaſts muſt be damage feaſant at the time 
of the diſtreſs, I Ia. 6x; 75 | 
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Where. 


Church lands, 


On the pre- 
miſſes. 


On che common. 3. And by the 11 G. 2. c. 19. The landlord may di- 


For diſtreſs damage feaſant is the ſtricteſt diſtreſs that is; 
and the thing diſtrained muſt be taken in the very act: for 
if the goods are gnce off, tho* on freſh purſuit, ag er owner 
of the gong cannot take them. 12 Mad. 66x. | 


I. At what time the di preſs fl te taken. 


Ks ora rent or ſervice the lord cannot a i in the night, 


but in the day time; and ſoit is of a rent charge: but for 


damage feaſant, one may diſtrain in the night; otherwiſe, 
it may be, the . gone before woot can Ip them. 
1 Inf. 142. 

For before ſun riſing, or after ſun ſet, no man may di- 


Arain but for damage feaſant. Mirrour, c. 2. J. 26. 


| T. Where the difireſs ſhall be made. 
1. The king's officers; 43 hens and other, Wall not 


+ take diſtreſſes in the fees wherewith churches in times paſt 


have been endowed ; but diſtreſſes may be taken in poſſeſ- 
fions of the church newly purchafed. 9 Ed 2. c. 9. 


2. A man may diftrain in places or lands within the 
fee, liable to diſtreſs, and not elſewhere, 52 H. 3. c. 15. 


2 Infl. 131. Mir. c. 2. f. 26. 


n any cattle or ſtock of the tenant, depaſturing on any 
common appendant or appurtenant, or any ways belonging 
to the premiſſes demiſed. . 8. 

4. No perſon (except the king's officers) {ſhall take di- 


In the highway. ſtreſſes in the king's highway. 52 H. 3. c. 15. 


Carried off the 
kremiſſes. 


And the reaſon is, becauſe the king's ſubjeQs ought to 
have free-paſſage, as well to fairs and markets, as about 
their other affairs. But yet this thall not be taken, to 
make the diſtreſs ntterly unlawful, fo as to take advantage 
thereof in bar to an avowry, but to this purpoſe, that if 
the lord diſtrain in the highway, the tenant may have an 
en againſt him upon this ſtatute. 2 uf. 131, 132. 

5. But by the 11 G. 2. c. 19. If any tenant for life, 
years, at will, ſufferance, or otherwiſe, ſhall fraudulently 
or clandeſtinely convey off the premiſſes his goods or chat- 
tels, to prevent the landlord from diſtraining; ſuch land- 
lord, or any perſon by him lawfully impowered, may in 

days next after ſuch conveying away, ſeize the fame 
wherever they ſhall be found, and diſpoſe of them in ſuch 
* as if they had been diftrained on the premilles., 


* z 


But 
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But no landlord ſhall diſtrain, any. goods ſold bona fide, 
and for a valuable conſideration, before ſuch ſeizure made, 


to any perſon not privy to ſuch fraud,  /.. Th 


And if any tenant ſhall fo fraudulently remove and con- 
vey away his goods or chattels, or if any perſon or perſons 
ſhall wilfully and knowingly aid or aſſiſt him in ſuch frau- 
dulent conveying away or carrying off of any part of his 
goods or chattels, or in concealing the ſame ; every perſon 
fo offending ſhall forfeit to the landlord double the value 
of ſuch goods, to be recovered in any court of record at 
Weſtminſter. /. 3. yy | 

But if the goods and chattels fo fravduleritly cried off 


or concealed ſhall not exceed the value of 501. the land- 


lord or his agent may exhibit a complaint in writing (A) 
before two juſtices of the peace of the ſame county or di- 


viſion, reſiding near the place whence ſuch goods and 


chattels were removed, or near. the place where the ſame 
were found, not being intereſted in the lands or tene- 


ments whence ſuch goods were removed; who may ſum- 


mon (B) the parties concerned, examine the fact and 
all proper witneſſes upon oath (or if it is a quaker, upon 


_ affirmation required by law;) and in a ſummary way de- 


termine whether ſuch perſon or perſons be guilty of the 
offence, with which he or they are charged, and to in- 
quire in like manner of the value of ſuch goods and chat- 


tels; and upon full proof of the offence, by order [(C) 


under their hands and ſeals the ſaid juſtices ſhall adjudge 
the offender or offenders to pay double the value If the 


ſaid goods and chattels, to ſuch landlord, his bailiff, ſer- 
vant, or agent, at ſuch time as the ſaid juſtices ſhall ap- 


point: And if the offender or offenders, having notice of 
ſuch order, ſhall refuſe or neglect ſo to do, they ſhall by 
their warrant (D), levy the ſame by diſtreſs: and for want 
of ſuch diſtreſs (E) may commit the offender or offenders 


to the houſe of correction (F) there to be kept to hard 


labour, without bail or mainprize, for the ſpace of fix 
months, unleſs the money ſo ordered to be paid as afore- 
ſaid ſhall be ſooner fatisfied, = = EO 

Perſons aggrieved by order of ſuch juſtices, may appeal 


to the next general or quarter . 3 who ay give 


coſts to either party. /. 5. 

And where the party appealing ſhall enter into re 
nizance, with one or two ſureties, in double the ſum 
ordered to be paid, with condition to appear at ſuch bel. 
ſions; the order of the juſtices ſhall not de executed 


againſt him in the mean time. /. 6. 
Vor, J. | F f T. 29. 
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Diſtreſs, 
F. 20 & 30 G. 2. K. and Bier. Order made by two 
juſtices, reciting that a complaint had been made to them 
in writing, by A. Clavey againſt J. Biffex, that he the 
ſaid Clavey demiſed his eſtate in the pariſh of Shelley in the 
county of Somerſet, to William Thatcher, at the yearly 
rent of 441; and that there was due and in arrear from 
Thatcher to him for rent of the ſaid eſtate, on the 5th day 
of April laſt, 241. 15s. 8 d. 2; and that he the ſaid Cla- 
vey would have: diſtrained the goods and chattels of the 


ſaid V. Thatcher upon the faid eſtate, in order to obtain 


ſatisfaction of the ſaid rent; but to prevent him from ſo 


doing, the ſaid Biſſea, on or about the 27th, 28th, and 
29th days of Auguſt laſt, did knowingly and wilfully aid 


and aſſiſt the ſaid Thatcher, in fraudulently conveying and 
carrying off from the faid eſtate his the faid Thatcher”s. 
goods and chattels, and alſo in concealing the ſame, be- 
ing under the value of 50 l. that is to ſay two cows, 
one heifer, and ten hundred weight of cheeſe, of the va- 
lue of 201; whereby. the faid Clavey was prevented from 
diſtraining the ſame; in order to obtain ſatisfaction for 
the ſaid rent, and contrary to the ſtatute 11 G. 2; and 


therefore praying us to grant him our warrant of ſum 


mons, requiring you the ſaid F. B:/ſex to appear before us, 
and that we'would examine the fact, and thereupon make 
ſuch order therein for his relief, as the faid ſtatute directs 
and' requires, and as ſhould be agreeable to juſtice : Where- 
upon we the ſaid juſtices, reſiding near the ſaid eſtate from 
whence the ſaid goods and cattle were removed, and nei- 
ther of us any way intereſted in the ſaid eſtate, did iſſue out 
warrant of ſummons, requiring you the ſaid J. Biſſex to 
attend us thereon to anſwer the ſaid complaint; and you. 
having attended accordingly, and we in your preſence 
having examined the witneſſes produced by the ſaid 4. 
Clavey upon oath, and heard what was alledged by you 


in your defence, do adjudge that the ſaid complaint is 


true; and that the ſaid goods and cattle of the ſaid J. 
Thatcher, in which you ſo aided and aſſiſted in conveying 
and carrying off from the ſaid eſtate, and alſo in conceal- 


ing the ſame, were of the value of 20; and that you 


have thereby forfeited double of the value of the ſaid 
goods and cattle, being the ſum of 401]; to the ſaid com- 


plainant A. Clavey, by virtue of the ſaid ſtatute: We 
therefore in purſuance of the ſaid ſtatute, do adjudge, 


order, and require you the ſaid J. Biſſex within the ſpace 

of three days from the date hereof, to pay to the ſaid A. 

Clavey.the ſum of 401; which if you ſhall negle& to do, 
f ER 1 | 2 2 
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it ſhould be conſtrued as a conviction : 


Diſtreſs, 


ſuch further proceedings will be then had againſt you to 


inforce the payment thereof, as the ſaid ſtatute Airecks | 


and requires. Given under-our*hands-- and ſeals, this 
5th day of January 1756.— This order was affirmed by 
the ſeſſions upon appeal. Both the orders were removed 
by certiorari into the king's bench. It was moved to 
quaſh the ſame. Objections taken: 


is ſaid to be taken in writing, but not upon oath: 2. It 


is only ſaid, that he demiſed to V. Thatcher; but not ſaid 


for What eſtate or term. 3. It is ſtated, ſo much was 
due for rent, but not ſaid for what term: it might be 
due 20 years ago. It is not ſtated to be due, when That- 
cher removed his goods. 

oods and cattle; of the: ſtatute, goods and chattels. 5. 

o certain time is alledged when the defendant aided and 
aſſiſted; only faid, on or about the 26th, 27th, or 28th of 
Auguſt, 6. Not ſtated that Thatcher did carry of his 


goods: only that Biſſex did aid and aſſiſt him in carrying 


them off, 7. They adjudge the complaint true, but do 


not ſtate the evidence: and this is a conviction, not an 
order: and for any thing that appears, it might be upon 


Clavey's evidence alone, 8. It is not ſtated that the goods 
were under the value of 501; which is the ground of 
the juſtices juriſdiction. 9. The words of the ſtatute are, 


if any perſon ſhall be a tenant of any lands, tenements, | 


or hereditaments: The word uſed in the order is Hate; 
which may be a thing. incorporeal, or may mean the 
intereſt in the land, and fo not within the ſtatute. 10. 
It ſhould appear, whether the landlord has a right to 
diſtrain: By the 8 An. c. 14. the landlord: may diſtrain 


at any time within ſix months after the expiration-of the 


term: It doth not appear theſe fix months were not ex- 
pired; and if they were, this is no offence. After 
conſideration, Mr. juſtice Deniſon delivered hs reſolution 
of the court: I think the moſt material objection is, whe- 
ther this is an order or a conviction. If a conviction, the 
evidence ought to have been ſet out. And there has been no 
doubt (notwithſtanding the caſe of K. and Pulleine, 1 Salk. 
369.) that in a conviction - the evidence muſt be ſet out, 
that the court may judge upon it. So it was held by lord 


Hardwicke in the caſe of K. and Lloyd, Str. 996. and in 


that caſe it was objected, that as it ſubjected the party to 
a penalty, tho' in the ſtatute it was called an order, yet 
but the court ſaid, 
every act of the juſtices, which ſubjects the party to a pe- 
my ſhall not be conſtrued as a conviction. K. and 
Ft 2 Venab'ss, 


1. The complaint 


4. The words of the order are, 
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Diſtreſs; 


Venables, Sir. 630. 2 L. Raym. 1406. upon the ſtatute 
for licenſing alehouſes, conſidered as an order. K. and 
Blackwell, MH. 4 Geo. which the court ſaid was a ftron; 


caſe, and muſt be conſidered as an order. I underſtoo 


from my lord Hardiuicte, in the caſe of K. and Llæyd, that 


his ground of the difference was founded upon the expreſ- 


ſions of the ſtatute, and not upon the penalty; as where 
the words of the ſtatute are, of which he ſhall be con- 
« victed, it is to be. conſtrued as a conviction. Here 
it is extremely ftrong ; the ſtatute calls it an order : and 
in the nature of it, it is an examination upon a complaint. 
If the party was never ſummoned, this court upon affi- 
davit will grant an information againſt the juſtices: but 
the ſummons need not be ſet out; and the court will in- 
tend the juſtices have done right, in caſe the contrary 
does not appear upon the face of the order. As to the 
iſt objection: This is not an information, but a com- 
plaint: when the party is ſummoned, the witneſſes are to 
be examined upon oath, but the complaint need not be 
upon oath, In anſwer to the 2d objection: As the order 


has followed the words of the ſtatute, we will not in- 


tend it a caſe wherein the juſtices had not a juriſdiction, 
The court will not, in caſe of an order, intend that the 
Juſtices have done wrong. As to the 3d objeCtion : It is 
ſufficiently alledged, in an order; his aſſiſting the tenant 
to carry away the goods, as it is here alledged, is ſuffi- 


cient to ſhew the rent continued then to be in arrear; 


and the rather, as the defendant might have availed him- 


{elf of the rent paid, by proving it before the juſtices, I 


much doubt, whether- in a declaration it would not be 
ſufficient to ſay, the rent was in arrear at ſuch a day; 
and I think it would lie upon the defendant to prove that 
the rent does not remain in arrear, As to its not be- 


ing ſaid, for what time the rent was due; this is mere 


matter of form. As to the fifth objection: About, in 
common parlance, means in this caſe three days or near 
it. They might be three days in carrying the goods 
away. The days are not material, even in legal proceed- 
ings. 1 L. Raym. 581. And in the caſe of K. and 
Simpſon, H. 3 Geo. Str. 46. the day and hour in a con- 
wiction are not material. By this ſtatute no time is limit- 
ed, when the complaint ſhall be made: it may be made 
at any time. Suppoſe the defendant had paid the penalty 
on a d fierent complaint made, he might eaſily have ſhewn 


it. As to the 6th: The anſwer is obvious; if Thatcher 


bad not carried his goods away, the defendant could nat 


3 Fg © have 
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Diſtreſs. 
have aided in carrying them. The ſtatute makes two of- 
fences, one, cirrying the goods away ; the other, aiding 
in carrying them away. It is only neceſſary here to ſtate 
the ln which the defendant had been guilty of, which 
this order does in the words of the ſtatute. In the caſe 
of K. and Monk, M. 13 Geo. 2. there was a Conviction 
for aiding and aſſiſting in killing a buck. It was object- 
ed, that it was not charged the buck was killed. But the 
court held, that as the conviction was in the words of 


the ſtatute, it was ſufficient, And the court held th 
were all principals, as well thoſe that killed the buck, 


as thoſe that aſſiſted. And this was the caſe of a convic- 
tion. All the other objections may have this gene- 
ral anſwer; that in the caſe of orders, where the juſtices 


| have juriſdiction, we will intend they have acted right; 


and if they have done wrong, they may be puniſhed by 
an information. Let the orders be confirmed. | 
So in the caſe of K. and Middlehurſt, T. 30 & 31 G. 2. 
Two juſtices make an order againſt one Thomas Middle- 
hurſt, for wilfully and knowingly aiding or aſſiſting John 
Cheſterton the tenant of Sir Thomas Fleetwood, in fraudu- 
lently removing and conveying away five cows and other 


goods, or in concealing the ſame, Which order, on ap- 


peal to the ſeſſions, was confirmed, It was moved to 
quaſh theſe orders, upon two objections : 1. The whole 
adjudication refers to the complaint of one Thomas Weſton, 
wherein there is no charge upon Cheſterton the tenant at 
all: neither is it ſtated, that Che/terton the tenant did re- 
move the goods. 2. The act creates two offences, vix. 


aſſiſting in removing, and aſſiſting in concealing the goods. 


Now it is not ſpecifically charged upon the defendant 
Middlehurſi, that he wilfully and knowingly did either one 
of theft two things: It is only alledged that he wilfully 
and knowingly did one or the other. In 1 Salk. 371. 
Rex v. Stocker, An indictment for forging, or cauſing to 


be forged, was holden ill, becauſe the charge was in the 


disjunctive. So, 2 Haw. 225. An indictment charging 


a man disjunctively, is void. For the offences are di- 
ſtinct; and it appears not, of which of them the defen- 
dant is accuſed. So here, it doth not appear, of which 


of the two offences the juſtices have convicted him.— 


On a rule to ſhew cauſe, To the firſt objection, that it is 
not deſcribed ſufficiently what the offence it; it was an- 


ſwered, that this is an order, and the court will not in- 
tend it to be ill. To the 2d objection, as to the charge 
being in the disjunctive, that he aſſiſted the tenant in re- 

3 moving 
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Diftreſs to be 
reaſonable. 


Breaking gates. 


Opening doors, 


Difireſs. == 


moving er concealing the goods, it was anſwered, that the 


crime and the pniſhment are the ſame upon both; and 


the defendant was heard. —By lord Mansfield Ch. J. Upon 


| indictments, it hath been determined, that an alternative 


charge is not good (as, forged or cauſes to be forged); 


tho' one only need be proved, if laid conjunctively (as, 
forged and cauſed to be forged): But I do not fee the 


reaſon of it: The ſubſtance is exactly the ſame ; the de- 
fendant muſt come prepared againſt both; and i it makes 
no difference to him in any reſpect. But this is an or- 
der: And being good in ſubſtance, needs not be literally 
ſo ſtrict.— And by the court, the rule to ſhew cauſe was 
diſcharged, and conſequently both orders affirmed, Bur- 
row. Mansfield. 399. 


JV. That reaſenable diftreſs ſhall be taken. 


" Piftreſſes ſhall be reaſopable, and not too great; and he 
that taketh great and unreaſonable diſtreſſes, ſhall be grie- 
vouſly amerced. 52 H. 3. c. 4. 

For example, if the lord diſtrain two or three oxen 
for 12 d. or the like ſmall ſum, and the owner bring a 
replevy of the oxen, and the lord avow the taking of them 


for the 12d. of his own ſhewing, he ſhall make fine: or 


the party may haye his action upon this ſtatute. 2 Infl, 
107. | 
| it the lord Jian an ox, or horſe, for a penny ; io 
there were no other diſtreſs upon the land holden, the 
diſtreſs is not exceſſive: but if there were a ſheep, or a 
ſwine, or the like, then the taking of the ox or horſe is 
exceſſive, becauſe he might have taken a beaſt of leſs 
value. 2 5 107. 


V1. Manner of making difireſs. 


1. Gates or incloſures may not be broken open, nor 
thrown down, to make a diſtreſs. 1 In. 161. 

2: Nor may the leſſor enter into the tenant's houſe, un- 
leſs the doors are open. Read. Diſtr. 2 Bac. Abr. 111. 

Upon a queſtion about taking a diſtreſs, it was held by 
the lord chief juſtice Hardwicke, at the ſummer aſſizes at 
Exeter, 1735, that a padlock put on a barn door could not 
be opened by force, to take the corn by way of ae. 
4 56 Hrh 2.) 6. | 


| | 3. Where 
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or kept in any houſe, barn, ſtable, outhouſe, yard, cloſe, 
or place, locked up, faſtened, or otherwiſe ſecured, ſo as 
to prevent ſuch goods or chattels from being taken and 
ſeized as a diſtreſs for arrears of rent; it ſhall be lawful 


for the landlord, or his ſteward, bailiff, receiver, or other 


perſon or perſons impowered, to take and ſeize, as a di- 
ſtreſs for rent, ſuch goods and chattels (firſt calling to his 
aſſiſtance the conſtable, headborough, borſholder or other 
peace officer of the hundred, diftrict, or place, where the 


Tame ſhall be ſuſpected to be concealed, and in caſe of a 


dwelling houſe, oath being alſo firſt made (G) before a 
Juſtice of the peace, of a reaſonable ground to ſuſpect that 
ſuch goods or chattels are therein) in the day time to break 
open (H) and enter into ſuch houſe, barn, ſtable, out- 
houſe, yard, cloſe, and place; and to take and feize ſuch 
goods and cattels for the ſaid arrears of rent, as he might 
Have done if they had been in any open place. 11 G. 2. 

But —.— it be in this caſe where the goods are clan- 
deſtinely conveyed, it may ſeem from what hath been ſaid, 
that the landlord hath. no mean to come at the goods in 
order to make diſtreſs, if the tenant ſhall think fit to lock 
up his gates, and ſhut the doors: And the like may be 


obſerved in caſes of diſtreſs for the levying a penalty, by 


warrant of juſtices of the peace (unleſs ſuch penalty, or 


part thereof, be given to the king), Which matter may 


ſeem to require ſome conſideratien. 


4. If a landlord comes into a houſe, and ſeizes upon Part in the name 
| ſome goods as a diſtreſs, in the name of all the goods ef be whole. 


of the houſe; that will be a good ſeizure of all. 6 Med. 
215. | 


V II. Diſtreſs bow to be demeaned. 


1. By the 52 H. 3. c. 4. None ſhall cauſe any diftreſs that Impeun bins off 
he hath taken, to be driven cut of the county where it was ta- che premilT's, 


ten and if one neighbour do ſo to another of his own authority 
(as for damage feaſant, or rent charge, 2 Inſt. 106.) be 
ſpall make fine as fer a thing done againſt the peace; and if 
the lord ſo preſume to do againſt his tenant, he tall be grie- 
vouſly puniſhed by amerciament. | 

| Before this act, at the common law, a man might have 
driven the diſtreſs to what county he pleaſed : which was 
miſchievous, for two cauſes; 1, Becauſe the tenant was 


„„ bound 


2 439 
3. Where any goods or chattels fraudulently or clan- Aid of the con- 
dGeſtinely conveyed or carried away, ſhall be put, placed, tables and jus 


ces. 
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but the party was, before this ſtatute, driven to his action 
upon his caſe. 2 Ja. 106, . 103 
nancy be in one county, and the manor in another county, 
the Jord may drive the diſtreſs which he taketh in the te- 
nancy to his manor in the other county; for that the te- 
nant is out of both the ſaid miſchiefs: for the tenant by 
doing of ſuit and ſervice to the manor, by common in- 
tendment may know what is done there, and therefore may 
give his beaſts ſuſtenance. And to know where to have 
his replevy, the bailiff of the manor uſually drives the eat- 
tle diſtrained to the pound of the manor. And hereby it 
is to be noted, that a caſe out of the miſchief, is out of 
the meaning of the law, tho' it be within the letter. 2 
Inſt. 106. e e 

And by the 1 & 2 P. & M. c. 12. it is further en- 


acted, that no diſtreſs of cattle ſhall be driven out of the hun- 


dred, rape, wapentake, or lathe, where ſuch diftreſs ſhall be 
taken, except it be to a pound overt within the ſame ſhire, not 
above three miles diſtant from the place where the ſaid diſtreſs 
was taken; and no cattle or other goods diſtrained for any 
cauſe at one time, fhall be impounded in ſeveral places, whereby 
the owner may be conſtrained to ſue ſeveral replevies ; on pain 
of 100s. fo the party grieved, and treble damages. ſ. 1. 

T. 21 G. 2. Gimbart and Pelah. The defendant juſti- 
fied impounding cattle damage feaſant. And on evidence 
it appeared, he put them into the next pound, though it 
happened to be in another county. And Lee Ch. J. held, 
it did not make him a treſpaſſer, though it ſubjected him 
1 penalty of the ſtatute of the 1 & 2 P. & M. Str. 


made for ſuch purpoſes, or in his own cloſe, or in the 
cloſe of another by his conſent; and it is therefore called 
open, becauie the owner may give his cattle meat and 
drink, without treſpaſs to any other, and then the cattle 
muſt be ſuſtained at the peril of the owner: Or it is a 
pound covert or cloſe, as to impound the cattle in ſome 
part of his houſe; and then the cattle muſt be ſuſtained 
with meat and drink at the peril of him that diſtraineth, 
and he ſhall not have any ſatisfaction therefore, 1 nt. 


47. | 
| But 


And albeit this ſtatute be in the negative, yet if the te- 


= Da GS 


Note, a pound is either overt or open, as in a pinfold 


DW ns ao we. 


hy © & © uy. 
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. pound or otherwiſe ſecure the diſtreſs, of what kind ſo ; the premiſſes, 


- But if the diſtreſs be of . of 9393 like : 
dead goods, which may take harm by wet or weather, or 
be ſtolen away; there he muſt impound them- in-a houſe,- 
or other pound covert, within three miles in the ſame coun- 
for if he impound them in a pound overt, _” ul 
RF Ge for them. 1 nfl. 47. | 
2. By 11 G. 2. c. 19. any boni difraining; may 11 


ever it be, in ſuch place, or on ſuch part of the premiſſes, 
as ſhall be moſt convenient; and may appraiſe, and fel 
the ſame, as any perſon — n d done off the 
premiſſes. /. 10. 

3. Cattle diſtrained may not be worked or 8 unleſs Uſing the goods 
for the owner's benefit, as a cow milked, or the like; diſtrained. 
much leſs may they be abuſed or hurt. Cre. Fac. 148. 

And it hath been ſaid in this caſe, that even a cow may 
not be milked; for tho' the cow be better for this, yet. 
he who took the diſtieſs ought not to do good to the ow- + 
ner without his conſent, and perhaps the owner would. 
have come before any damage came by this to the cow; 
and if it periſh by this, yet he who took the diſtreſs may 
diſtrain again. 2 Bac. Abr. 112. f 

4. So if the diſtreſs be loſt by the act of . as if the Diſtreſs dying. 
diſtreſs dies in the pound, without any default in the di- 
ſtrainer; in ſuch caſe, he who made the diſtreſs nn di- 

{train again. 1 Salk. 248. 

5. It is the diſtrainer's own fault, if he puts the difireſs Killed, 
in a pound which will not hold it; but he cannot juſtify 
the tying of cattle in the pound and if he ties a _ 
and it is TOON he muſt ap damages. I Salk, 1 


VI 1 I. of reſeous and pound-breach. 


w 5 — 
* ws * n 8 aw 
E n : 


nn 


r 


CE r Se wer 31 26 fa 
„. es 


r . 


- n — 
= 3a A DS. 16 


7. By the « common law, if a man W aber wont or Reſcoa and 
the lock of it, or part of it, he greatly offendeth againſt pound breach. 
the peace, and doth treſpaſs to the king, and to the lord 
of the fee, and to the ſheriffs, and hundredors, in breach 
of the peace, and to the party, and to the delaying of juſ- 
tice; and therefore hue and ery is to be levied againſt 
bim; as againſt thoſe who break the peace. Mir. c. 2. 

J- 26. And the party who diſtrained may take the goods 
again, whereſoever he ſhall find them, and ee them 
again. 1 Ii. 7. 

2. And by ſtatute, on any — WEEY or reſcous of 
goods diſtrained for rentz the perſon grieved thereby, ſhall 
in a ſpecial action upon the caſe, recover treble damages 
and 


— 
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Diſtreſs 7 


and coſts againſt the offender, or againſt the owner of the 


goods, if they be afterwards found to have come to his 


Treble damages and caſts] In the caſe of Sir Wilfred Law- 
fon v. Storey, M. 6 W. It was adjudged, that the coſts 


ſhall be trebled as well as damages, L. Raym. 20. 
3. When a man hath taken diſtreſs, and the cattle diſ- 
trained, as he is driving them to the pound, go into the 
houſe of the owner ; if he that took the diſtreſs demand 
them of the owner, and he deliver them not, this is a 
reſcous in law. 1 III. 161. . 


IX. Replevying the diſtreſß. 


1. It is worthy of obſervation, how provident the law 


is, that mens beaſts, cattle, or other goods be not unjuſt- 


ly or exceſſively diſtrained; and if they be, that delive- 
rance be ſpeedily made of them by replevy : otherwiſe the 
huſbandry of the realm, and mens other trades, might be 
overthrown or hindered. 2 Int. 106. | 

2. To which purpoſe, it is enacted by the x & 2 P. & 
M. c. 12. that the ſheriff of every county ſhall, at his 
firſt county day, or in two months after he hath received 
his patent of office, appoint and proclaim in the ſhire 


town four deputies at the leaſt, dwelling not above 12 


miles one diſtant from another, to make replevies; on 
pain of 51. for every month that he ſhall lack ſuch de- 


puty or deputies, half to the king, and half to him that 
| ſhall ſue in any court of record. ſ. 3. 


3. And the ſheriff, or other officer having authority to 
grant replevins, ſhall in every replevin of a diſtreſs for 
rent, take in his own name, from the plaintiff and two 
ſureties, a bond in double the value of the goods diſtrain- 
ed, to be aſcertained on the oath of one witneſs, and con- 
ditioned for proſecuting the ſuit with effect, and without 
delay, and for duly returning the goods diſttained, in caſe 
a return ſhall be awarded; before any deliverance be made 
of the diſtreſs ; and the ſheriff ſhall aſſign ſuch bond to 
ho avowant, or perſon making conuſance. 11 G. 2. c. 19. 
Jas. | 
ote, avotory is, Where one takes a diſtreſs, and the 
perſon diſtrained ſues a replevin ; then he that took the 


- diſtreſs muſt avow and juſtify in his plea, for what cauſe 


he took it, if he took it in his own right; and this is 
called 


\ 


cf WW. Aa 


wm 5 


by 


Diſtreſs, 


called an avowry :. if he took it in the right of another, 


then, when he hath ſhewed the cauſe, he muſt make co- 
nuſance of the taking, as bailiff or ſervant to him, in 
nk right he took it. Terms of the L. LON 


X. Sale of the diſtreſs. 


Diftreſs taken for an offence preſented in the leet, may g,.. 


of common right be ſold, becauſe it is a court of record ; 
but otherwiſe it is, of diſtreſſes in courts that are not of 
record. 12 Mod. 330. | | 

So a diſtreſs for an amercement in a court baron cannot 
be ſold ; but in ſuch caſe a diſtreſs infinite ſhall go. 1 
Bulft. 52, 53. 

In like manner, before the ſtatute of the 2 V. ſeſſ. 1. 
c. 5. diſtreſs for rent in arrear could not be ſold, but onl 
detained till payment of the rent: But by the faid ſtatute 
it is enacted, that whereas the moſt ordinary and ready way 


for recovery of arrears of rent is by diſtreſs, yet ſuch difireſſes 


not being to be ſold, but only detained as pledges for enforcing 
the payment of fuch rent, the perſons diſtraining have little be- 
nefit threeby : therefore from henceforth, where any goods ſhall 
be diſirained (I) for rent reſerved and due upon any demiſe, 


| leaſe, or contract whatſoever, and the tenant, or owner of the 


goods diſtrained, ſpall not within five days next after ſuch 
diſtreſs taken, and notice (K) thereof (with the cauſe of ſuch 
taking) left at the chief manſion houſe, or other moſt notorious 


place on the premiſſes, replevy the ſame ; in ſuch caſe the per- 


| ſon diftraining ſhall, with the ſheriff or under-ſheriff of the 


county, or with the conſtable of the hundred, pariſb or place, 
where fuch diſtreſs ſhall be taken, cauſe the goods and chat- 


tels fo diſtrained to be appraiſed by tuo ſworn (L) apprai- 
ſers (whom fuch ſheriff, under-fheriff, or conflable ſhall favear ) 


to appraiſe (M) the ſame truly, according to the beſt of 


their underſtandings; and after ſuch appraiſement, ſhall ſell 


the fame fir the beſt price can be gotten for them, for ſatrsfac- 
tion of the rent, and charges f the diſtreſs, appraiſement, 
and ſale ; leaving the overplus (if any) with the ſheriff, un- 
der-ſheriff, or conflable, for the owner's uſe. 2 W. ſeſſ. 1. 


c. 6 $6 


Shall not within five days] M. 13 G. Griffin and Scott. 
Treſpaſs for entering his houſe, and keeping poſſeſſion of 
his goods eight days. The defendant juſtifies under a di- 
ſtreſs for rent. But by the court; The defendant ought 


to 
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Irregularity. 


Re- entring. 


Diſtrets. 


to have removed the goods at the five days end ; and for 
the other three he is a treſpaſſer, and there i is no juſtifica- 
tion. Str. 717. 


| The conflable of the Wande pariſh, or WY where ſuch 
F *ftreſs ſhall be taken] T. 7 W. Walter and Rumbald. The 


_ tenement whereupon wn diſtreſs was made, lay part in the 


hundred of Kinafley in Hiltfhire, and part in the hundred 


of Andover in the county of Southampton; and part of the 


diſtreſs was taken in Kinafley, and part in Andover ; and all 
impounded: together in the hundred of Kinaſley ; and the 
conſtable of K:nafſey adminiſtred the oath to the appraiſers 
for the whole, in the preſence of the conſtable of Andover. 
It was objected, that the goods which were taken in An- 
dover ought to have been impounded, appraiſed, and ſold 
in Andover ;. and that the conſtable of Andover, tho' pre- 
ſent in Kinaſiey when the appraiſement was made, had no 


juriſdiction there, ſo that the whole was done ſolely by the 
conſtable of Kinaſley, which therefore as to the goods taken 


in Andover was void. But by the court; the chafing the 
diſtreſs over into the other county, is a continuance of the 
taking the diſtreſs ; and the party, ſince it was for one in- 


tire cauſe, cannot ſever the diſtreſs, but ought to chaſe 


them all together, and impound them in one pound. L. 
Raym. 53. 

By the 1 & 2 P. & M. c. 12. no perſon ſhall take for 
keeping in pound, or impounding any diſtreſs, above 4 d. 
for any one whole diſtreſs : and where leſs hath been uſed, 
there to take leſs; on pain of 5 l. to the party n, be- 
ſides what he ſhall take above 4 d. /. 2. 


XI. Irregularity in the proceedings. 


Where any diſtreſs ſhall be made, for any kind of rent 
juſtly due, and any. irregularity ſhall be afterwards done 


by the party diſtraining, or his agent; the diſtreſs ſhall not 


be deemed unlawful, nor the diſtrainer a treſpaſſer ab ini- 


tio, but the party aggrieved may recover ſatisfaction for 


the ſpecial damage, in an action of treſpaſs or on the caſe; 
and if he recover, he a have full coſts. 11 G. 2. c. 19. 
J. 19. 

But no tenant ſhall recover on 3 action, if tender of 
amends hath been made before the n Wan. J. 20. 


XII. Landlord re-entring or non-payment. 


In cafe where half a year's rent ſhall be in arrcar, and 


the landlord or leſſor hath right by law to re-enter for non- 
payment 


::. ͤ . TEIN f RT 


. payment thereof; he may, without any formal demand or 
re- entry, ſerve a declaration in ejectment; and on reco- 
vering judgment and execution, ſhall hold the premiſſes 
diſcharged from the leaſe. But this not to bar the right 
; of any mortgagee. And if the defendant files a bill in 
- equity, he ſhall not have an injunction againſt the pro- 
: ceedings at law, unleſs he ſhall bring the arrears into 
J court, and alſo the cofts taxed in the ſaid ſuit, Provid- 
e ed, that if the tenant ſhall before the trial in ejectment, 
1 pay all the arrears and coſts, the proceedings on the eject- 


e ment ſhall thenceforth ceaſe. 4 G. 2. c. 28. f. 2, 3, 4. 
8 | 
Ks | | 5 | 
j- - ATIT. Caſe of tenant holding over. 
d | | | | 
2 | 1. By the 8 An. c. 14. whereas tenants pur autre vie Holding over 
10 (that is, holding during the life of another perſon), and tr te term 
ne leſſees for years, or at will, frequently hold over after the * 
en determination of the leaſe; and whereas after the deter- = 
he mination of ſuch, or any other leaſes, no diſtreſs can 
he be made for arrears of rent that grew due on ſuch leaſes 
n- before the determination thereof ; it is therefore enacted, 
aſe that it ſhall be lawful to diſtrain after the determination of 
1 ſuch leaſe, in the ſame manner as if it had not been de- 
+ termined : provided, that the diſtreſs be made within fix 
for kalendar months after the determination of the leaſe, and 
. during the continuance of the landlord's title or intereſt, 
ed, and during the poſſeſſion of the tenant from whom ſuch 
de- arrear became due. /. 6, 7. 85 | 
And by the 4 E. 2. c. 28. If any tenant for life or 
years, or other perſon who ſhall come into poſſeſſion by, 
from, or under him, ſhall wilfully hold over any lands, 
after the determination of ſuch term, and after demand 
ent 7 made, and notice in writing given for delivering the poſ- 
one ; ſeſſion thereof; he ſhall, for the time that he ſhall fo 
not | hold over, pay double the yearly value thereof, to be reco- 
ini- | vered by action of debt, in any court of record. .. 1. 
for | But this remedy ſeemeth not altogether adequate to the 
aſe; evil; for three reaſons. 1. Becauſe ſuch action is certainly 
19. tedious and expenſive. 2. It is uncertain, when the action 9 
is over, whether the tenant will be able to pay. 3. What „ 1 4 
of | is chiefly wanted, namely, putting the landlord into poſ- 1 1 
20. 2 ſeſſion, is not obtained by ſuch action, but for that he 18 7 
« 1 ſhall be ſtill to ſeek. A more ſhort and eaſy method of 18 
ouſting the tenant of his poſſeſſion, ſeemeth more eligible 
and in the like caſes. 8 „„ 


DEE oe ana or od BOOT oO ee I 90'S CUES . +=. 4. rar - 
rf an rn ten ng en EY * — — 
> 4 — pad — 6 5 pe 


446 


ter having given 
notice to quit. 


Attorning to 


rangers, 
13 
| 
14 
3 i f 
' | 
ql | 
as 
| Tenant deſert» 
ing. 


Diſtreſs. 


Holding over af- 2. If any tenant ſhall give notice of his intention to 
uit the premiſſes, at a time mentioned in ſuch notice, and 
Aral not accordingly deliver up the poſſeſſion thereof at 


the time; he ſhall, from thenceforth pay double rent, to 
de recovered in like manner as the ſingle rent. 11 G. 2. 
c. 19. / 18. | my an 

This clauſe alſo proceedeth upon a ſuppoſition, which 
perhaps may not be true, namely, that the tenant is a man 
of ſubſtance. It is more likely, that if he were able to 
live -elſewhere, he would trot chuſe to hold over under 
ſuch eifcumſtances, nor perhaps would the landlord want 
to be rid of him. The putting him out of poſſeſſion, by 
ſome expeditious and eaſy method,. ſeemeth the more ade- 
quate remedy in this caſe alſo, in like manner as is pro- 
vided in the caſe where the tenant deſerteth the premiſſes, 
as hereafter followeth. | 1 


XIV. Attorning to ſtrangers. 


Whereas the poſſeſſion of eſtates is rendred precarious, 


by tenants attorning to ſtrangers ; it is enacted, that all 
ſuch attornments ſhall be void ; unleſs the ſame be made 
purſuant to ſome judgment at law or decree in equity, or 
be with the conſent of the landlord, or be to a mortgagee 
after the mortgage is become forfeited. 11 G. 2. c. 19. 
J. 11. e | 


And tenants to whom any declaration in ejectment ſhall | 


be delivered, ſhall forthwith give notice thereof to the 
landlord ; on pain of forfeiting to him three years value 
of the rent; and the landlord may make himſelf defen- 
dant by joining with the tenant, or may appear by him- 
ſelf. 125 1 5 


V. Deſerting the premiſſes.” 


Tf any tenant at rack rent, or where the rent reſerved 


ſhall be full three fourths of the yearly value of the deimiſed 
premiſſes, who ſhall be in arrear for one year's rent, ſhall 
deſert the premiſſes, and leave the ſame uncultivated or 
unoccupied, ſo as no ſufficient diſtreſs can be had ; two 
Juſtices (having no intereſt in the premiſſes) may, at the 


requeſt of the landlord, go upon and view the ſame, and 
affix on the moſt notorious part of the premiſſes, notice 


(N) in writing, what day (at the diſtance of 14 days at 5 
lea 


" Yo 


all 
de 
or 
zee 


19. 


all 


the 
lue 
en- 
im- 


teaft) they will return eee view; and if on 
fuch * view, the tenant ſhail not appear and pay the 
rent, or there ſhall not be ſufficient diſtreſs on the pre- 


miſſes, then the juſtices may put the landlord into poſlef- 


ſion, and the leaſe as to ſuch demiſe ſhall from thence be 
void. 11 G. 2. c. 19. , 16. 

But the tenant may appeal to the next juſtice, or juſtices 
of affize ; who may award coſts to either party. .. 17. 

And the juſtices in this, and all other the like caſes, 
ought to make a record (O) of the whole proceedings, to 
be produced afterwards in caſe of an ation brought againſt 
the landlord'by ſuch tenant. For the juſtices are not to 


carry witneſſes with them about the country, to teſtify 
what they ſhall act as judges of record; nor doth it ſeem 
requiſite, that they ſhould go and teſtify i in a court upon 


their oaths, what they ſhall have acted in ſuch caſes ; but 
to make a record i in writing under their hands and ſeals, 
of all that hath been done : which reeord being produced 
in court, ſeemeth to be the proper evidence in all ſuch 


caſes, for that the law repoſeth an' intire confidence there- - 


in, and it ſhall not be gainſaid ; otherwiſe there would 
be no end of things, 


AV. J. Rent in caſe of an extent or execution. 


11 abt md Cotton, 7 1755. it was n 1 
ed by the barons of the exchequer, and affirmed on a writ eution, 


of error, that if a diſtreſs be made for rent, and before the 
five days given by act of parliament are expired an extent 
is iſſued, tho' it be not levied, for a debt due to the crown; 
the extent ſhall take place of the diftreſs : becauſe the 
diſtreſs doth not ouſt the property of the effects into the 
landlord, but is only a pledge or ſecurity in his hands for 
his rent. 

But by the 8 An. c. 14. No goods being on any meſ- 
ſuage, lands, or tenements, leaſed for life, term of years, 
at will, or otherwiſe, ſhall be liable to be taken by execu- 
tion, unleſs the party, at whoſe ſuit the execution is ſued 
out, ſhall before the removal of ſuch goods from off the 


premiſſes, pay to the landlord or his bailiff all ſuch rent 


as ſhall be then due for the premiſſes, provided that it 
amount not to more than one year's rent; and if the ſaid 
arrears ſhall exceed one year's rent, then the party paying 


ſuch landlord one year's * may proceed to execute his 


* 


judgment. 2 
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And in caſe of two executions, there ſhall not be two 
_ years rent paid to the landlord : for. the intent of the act 
was to reſerve to the landlord only the rent for one year, 
and it was his own fault if he let more run in arrear. 
Therefore one year's rent to the landlord being paid to 
him on the firſt execution, the ſheriff is not to levy for 
him again any thing on a ſubſequent - execution. Str. 
— v ESI inn £7 


XVII. Rent on the death of tenant for life. © 


Whereas where any leſſor or landlord, having only 
an eſtate for life, in the lands, tenements or hereditaments 
demiſed, happens to die before or on the day on which any 
rent is reſerved or made payable, ſuch rent or any part 

thereof is not by law recoverable by the executors or ad- 
miniſtrators of ſuch leſſor or landlord ; nor is the perſon in 
reverſion intitled thereto, other than for the uſe and occu- 
pation from the death of the tenant for life; of which, 
advantage hath often been taken by the under-tenants, 
who thereby avoid paying any thing for the ſame : for re- 
medy thereof, where any tenant. for life ſhall happen to 
die before or on the day, on which any rent was reſerved 
or made-payable, upon any demiſe or leaſe of any lands, 
tenements or hereditaments, which determined on the 
death of ſuch tenant for life, the executors or adminiſtra- 
tors of ſuch tenant for liſe may, in an action on the caſe, 
recover of ſuch under tenant, if ſuch tenant for life die 
on the day on which the ſame was made payable, the 
whole, or if before ſuch day then a proportion, of fuch 
Tent, according to the time ſuch tenant for life lived, 
of the laſt year, or quarter of a year, other time in 
which the ſaid rent was growing due. 11 G. 2. c. 19. 
+ the caſe of Pagett and Gee, Dec. 4, 1753. - Tenant 
in tail, remainder to the defendant in fee, leaſes for years, 
and dies without iſſue a week before the day of payment 
of the half year's rent. The leſſee, at the day, pays all 
the half year's rent to the defendant. The executor of 
the tenant in tail brings his bill for apportionment of the 

rent By the lord chancellor Hardwicke : This 
point has never been determined; but this is fo ſtrong a 
caſe, that I ſhall make it a precedent. There are in it 
two grounds for relief in equity. The firſt ariſes on the 
ſtatute of the 11 G. 2. The ſecond ariſes on the tenant's 


having ſubmitted to pay the rent to the defendant ——— 
| ; | The 


— "A GR 


. d 0 5 U ] é deeds As EE oY oo 


The relief ariſing upon . — is, either from the 
ſtrict legal conſtryRion, or equity formed; upon the reaſon 
of it. And here it is proper to conſider, what the miſ- 
chief was before the act, and what remedy i is provided at 
common law. If tenant for life, or any who had a de- 
terminable eſtate, died but a day before the tent reſerved 
on a leaſe of his became due, the rent was loſt. For no 
one was intitled to recover it. His repreſentatives could 
not; becauſe they could only bring an action for the uſe 
and occupation; and that would net lie where there was 
a leaſe, but debt or covenant. Nor could the remainder 


man; becauſe it did not accrue in his time. Now this 


act 1 the apportioning the rent, and gives the re- 
medy. But there are two deſcriptions of the perſon, to 
whoſe executors the reme iven. In the preamble, 
it is one having only an ae 5 r life. In the enacting 
part, it is, tenant for life. Now tenant in tail comes ex- 
preſsly within the miſchief. I do not know how the 
judges at common law would conſtrue it: but I ſhould be 
inclined in this court to extend it to them. I ſhould 
make no doubt, were this the caſe of tenant in tail after 
poſſibility of iſſue extinct; for he is conſidered in many 
reſpects as tenant, for life only. He cannot ſuffer a reco- 
very. He may be injoined from committing waſte, ſuch 
as hurts. the inheritance, as felling timber; thouzh not for 


| committing common waſte, being conſidered as To that as 


tenant in tail, Were it the caſe of tenant for years de- 
terminable on lives, he certainly muſt be included within 
the act, tho' it ſays only tenant, for; life: It would be 
playing with the words to -ſay otherwiſe, Theſe caſes 


| ſhew the neceſſity of conſtruing this act beyond the words. 


Tenant in tail has certainly a larger eſtate than a mere te- 
nant for life; for he has the inheritance in him, and may 
when he pleaſes turn it into a fee: but if he does not ; at 
the inſtant of his death he has but an intereſt for life. 
Such too. is the caſe of a wife tenant in tail ex provſione 
mariti, Upon this point I give no abſolute opinion. As 
to the equity ariſing. from. this ſtatute, I know no better 
rule than this, æguitas ſeguitur legen. Where equity finds 
a rule of law agteeable to conſcience, it purſues the ſenſe 
of it to analogous. caſes, If it does fo as to maxims of 
the common law, why. not as to the reaſons of acts of 
parliament ? Nay, it has actually done ſo, on the ſtatute 
of forcible entry; upon which, this court grounds bills, 
not only to remove the force, but te quiet the poſſeſſion. 


That act requires a legal eftate in poſſeſſion. This court 


Vol. J. G g extends 


—ñ— 


mw Diftreſs. 


extends the reaſon to equitable intereſt But 0 
ground my opinion in this caſe, upon the tenant's ling t 
ſubmitted to pay the rent. He has held himſelf bound 

in conſcience to pay it, for the uſe and occupation of the 1 
land the laſt half year. He paid it to the defendant, r 
which he was not bound to do in law. And in ſuch a p 
caſe, the perſon, he pays it to ſhall be accountable, and v 
conſidered as receiving it for thoſe who are in equity in- 8 
titled to it. The diviſion muſt be that preſcribed by the is 


ſtatute ; and then the plaintiff is intitled to ſuch a propor- 
tion of the rent as accrued G the teſtator's life. 
And 2 it was decreed. 


XIII. Rent bow far recoverable. by 6 executors « or ak a 
| miniſtrators. FEISS Pe 
6 0 
e ee By the 32 . 8. 6 37. F araſmuch as by the order * | * 
by executors or the common law, the executors or adminiſtrators of te- 97 
adminiſtrators. nants in fee ſimple, fee tail, and for term of life, of rent at 
ſervices, rent charges, rent ſecks, and fee farms, have a 
no remedy to recover ſuch arrearages of the ſaid rents or be 
fee farms as were due to their teſtators in their lives, nor pe 
yet the heirs of ſuch teſtator, nor any perſon having the 705 
reverſion of his eſtate after his deceaſe, may diſtrain or di 

have action to levy the ſame ; it is enacted, that the exe- | 
cutors and adminiſtrators of every ſuch. perſon! to whom th, 
any ſuch rent or fee farm ſhall be due and not paid at the ftr 
time of his death, may have an action of debt for the 7 
ſame, againſt the tenant who ought to have paid the ſame, mo 
or againſt his executors and adminiſtrators ; or may di- to 
ſtrain upon the premiſſes, ſo Jong as they continue in the cu 
poſſeſſion of ſuch tenant in demeſne who ought immedi- fer 
ately to have paid the ſame to the teſtator in his life, or of the 
any other perſon claiming the ſame only by and from ſuch | 
tenant by purchaſe, gift, or deſcent. .. 1. S 5 dif 
In like manner the huſband may have action, or diſtrain by 
for arrears due in the life time and in the ENG of his wife. & 
1 And if any perſon ſhall have any. rents or fee "Map for | | 1 
the life of any other perlton, which ſhall be behind and un- 1 
paid at the death of ſuch other perſon; he, his executors | ſha 
or adminiſtrators, may have action of debt againſt the te- ws 
nant n demeſne that ought to have paid the ſame when it | $a 
was tirſt due, his executors and adminiſtrators, or may — 
diſtrain for the lame upon the premiſſes, in ſuch like man- Jud 


\ ner 


ner as. hs might have . if the perſon by whoſe death 
the eſtate was determined had been in full life. . 4. 


Note, fee farm is, when the lord, upon the creation of | 


the tenancy, reſerves to himſelf and his heirs, either the 


rent for which it was before let to farm, or at leaſt a fourth 
part of the value; without homage, fealty, or other ſer- 


vices, beyond what are eſpecially comprized in the feoff- 
ment: and it is called a fee farm rent, aue a farm rent 
is reſerved en A pus in fee. 2 _ * 


XIX 07 di 270% * warrant of juſtices ft the peace. 


By the 27 G. 2. c. 20. It i is enacted as lden : In all 
caſes where any juſtice of the peace is or ſhall be required or im- 


powered by any att of parliament, to iſſue a warrant of diſtreſs, 


for the levying of any penalty inflicted, or any ſum of money 
directed to be paid by ſuch act; it ſhall be Imwful for the juſtice 


granting ſuch warrant, therein; to-arder:' une: tf fh. goods 


and chattels ſo to be diftrained, to be fold and diſpoſed of within 


a- certain\ time ta be limited in ſuch warrant, ſo as ſuch time 
be not leſs than four days, nor more than eight days, unleſs the 
penalty or ſum of money for which ſuch diſtreſs ſhall be made, 


together with the reaſonable charges of taking and keeping ſuch 
diſtreſs, be ſooner paid. 


And the officer — ſuch diftreſs, ſhall and may deduct 


the reaſonable” charges of taking,” keeping, and ſelling ſuch di- 
reſs, out of the money ariſing by ſuch ſale ; and the overplus 
(:f any) after ſuch charges, and alſo the ſaid penalty or ſum of 
money, | ſhall be ſatisfied and paid, fhall be returned on demand, 
to the owner of the goods ſo diftrained : and the officer exe- 
cuting ſuch warrant, if required, ſhall ſhew the ſame to the 
perſon whoſe goods are diſtrainod, and foal ſuffer a apy 


thereof to be taken. 


But this ſhall not extend, to alter any 8 relating to 


diſtreſſes to be made for the payment of tithes and church rates 
by the people called quakers, contained in the acts of the 7 
& 8 W. c. 34. and the 1 G. ſt. 2. c. 6. 


Officer may deduft the reaſonable charges] But here is no 


power given to the juſtices, to aſcertain ſuch charges, 
therefore it ſeemeth, that the officer executing the warrant 


ſhall be the ſole judge thereof in the firſt inſtance, and after- 
wards, if the owner of the goods diſtrained ſhall be diſſatis- 


hed, the reaſonableneſs thereof ſhall be determined by a 
judge and jury upon an action brought. 
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Baut by ſpecial ſtatutes, this power of 'afcertaining the 


charges of diftreſs and ſale, is ſometimes given to the Ju- 


ſtices, as is ſet forth in this wy gg ro he W 
e Bn 

Tirbes and church rates — the pag called quakers] The 
aboveſaid ſtatutes of the 78 8 V. e. Zu. and 1 C. ff. 2. 
c. 6. relate not only to tithes and church rates (by which: 
laſt feemeth only to be underſtood. the church wardens 
rate for the repair and other uſes of the church), but alſo 
to any euſtomary or other rights, dues, or payments, be- 
longing to any church or chapel, which of right by law 
and cuſtom ought to be paid for the ſtipend or maintenance 
of any miniſter or curate officiating in any church or 
chapel. Therefore for any thing that appears from the 


words of this ſtatute, unleſs it be in the caſe of tithes or 


church rates, the juſtices may order the diſtreſs for thoſe 


other dues and payments to be detained for a certain 


time, and the officer may deduct the charges not only of 
diſtraining, but alſo of keeping and ſelling. the diſtreſs ; 

whereas by thoſe former acts above mentioned, the officer 
was only allowed to on the ON e of di- 


ſtraining. : I 


THE eight precedents next following, drawn and 
communicated to the author by a gentleman of great 
learning and judgment, acting in the commiiſion of the 
peace , are inſerted, not only as uſeful in this place, 
but as excellent patterns for our imitation in all other like 


caſes. 


A. Complaint to be exhibited in writing before two 
juſtices, in the caſe of goods clandeſtinely re- 
moved ; on the 11 G. 2. c. 19, — 


Weſtmorland. E it remembred, that e of 
A. I. of complaineth, that 
A. O. of - hath fraudulently and clandeflinely removed 
aud LAs away certain goods and chattels of — not ex 
ceeding the value of 501. from at prevent 
rom diſtraining the ſaid goods and chattels for arrears” 


of rent due to the ſaid —— for the 8 And that 
B. O. of - yeoman, and C. O. of —— yeoman, wil- 
2 JET 4 | | . fully 


3 * - 
n 
hee + 4 


* The late Sir Thomas Drury, Baronet. 


weine e ir T 0 che conflable of— 


jaſliter of © 2 peace of — 


enterefled in ——— by A. l. of —— gentleman, ſetting forth 


and conveyed away certain gods and chattels © 


Diſtreſs. 


- Fully. and knowingly gided and afſiſied the ſaid A. O. in % 


fraudulently and clandſtinely removing and conveying away the 
 faid goods and nee and in equcealing the ſame. 


Exhibited at the day of: 

before us juſtices of the peace 
o. reſidi ng near not dea 
neee IN— 


od 


+ 


B. Warrant thereapen. to ſummon the partes con- 


ons anon 


8. 


ay 


HE R E A $ e in rig on been Yvon 
day of exhibited at =—— before US ——————— 
reſiding near — not heing 


that A. O. of ——— yeoman, hath fraudulently and clande- 
tinely removed and conveyed away certain goods and chaitels 
of - not exceeding the value of 50 J. from to pre- 
vent from diſiraining the ſaid goods and chattels, for 
arrears of rent due to the ſaid for the ſaid And 
that B. O. of yeoman, and C. O. yeoman, 
wilfully and knowingly aided and aſſiſted the ſaid———in ſo 


fraudulently and clandeſtinely removing and conveying away the 


faid goods and chattels, and in concealing the ſame : Theſe are 
therefore to command you, and each and every of you, forth- 
with to jummon the ſaid A. O. B. O. and C. O. to appear 
before us at on the day of ———, at the hour 
of ——— to anſwer the matter of thi ſaid On” Given 
under cur hands and ſeals at the day of — 


C. Order of two Jai thereupon. 


* fs orlan a. The order Sand adjudication of 


-juſtices of the peace of 


v HERE AS A. O. % 7 hath been duly 
charged b fore us ——— and ——— juſtices of the 
peace of ———— reſiding near not being interc/ied in 
with having fraudulenth and 75 removed 
not er- 

ceeding the t alue of 501. from to prev. nt the ſaid 
— (64. n. ng the faid yg ood; and chattds, for ar- 
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"rears of rent due to ibe ſaid ir the ſaid ; Ant 
Whereas B. O. of ——— yeoman,” and C. O. of ——yeoman, 


have been alſo duly charged before us, with having wilfully and 
knowingly aided and affiſted the ſaid— in ſo fraudulently 
and clandeſtinely removing and conveying away the ſaid goods 
and chattels, and in concealing the ſame; And we the ſaid 
Juſtices having ſummoned the parties concerned, and examined 
the fact, and all proper witneſſes upon "oath, [or in caſe of a 
quaker, upon affirmation required by law,)] And it appearing 


and being fully proved ok us, that the ſaid A. O. did ſo 


fraudulently and clandeflinely remove and convey away, as 
aforeſaid, being of the value of——and the goods and chat- 
tels of the ſaid——— ; And it alſo appearing and being fully 
proved before us, that the ſaid B. O. and C. O. wilfully and 
knowingly aided and aſſiſted the ſaid A. O. in ſo removing and 
conveying away, as aforefaid, the ſaid and in concealing 
the ſame : We the ſaid juſtices do therefore this day of 
| determine and adjudge that the ſaid A. O. B. O. and 
C. O. are guilty of the offences, with which they the ſaid 
A. O. B. O. and C. O. are charged as aforeſaid, and they 
are convicted thereof ; And we do hereby order and adjudge 
them the ſaid A. O. B. O. and C. O. to pay the ſum e 
being double the value of the ſaid goods and chattels, to : 

or to his bailiff, ſervant or agent, on or before the———day 
of ——. Given under our hands and feals at ——— the 


— 4 of —. 


D. Warrant of diſtreſs, in caſe the offenders ha- 


ving notice, refuſe or neglect to pay, pur- 
ſu nt to the preceding order. 11 G. 2. c. 19. 
27 G. 2. C. 20. 


Weſtmorland. | To the conſtable of, &c. 


HERE AS A. O. % yeoman, B. O. of — 


| yeoman, and C. O. , yeoman, were by an or- 
der dated the — — day of ——— under the hands and ſeals of 


us and—— juſtices of the peace of —— reſiding near 
not "being intereſted in ——— ordered to pay the ſum of ——= to 
or his bailiff, ſervant, or agent, on or before the——— 
day of —— —boing double the value of certain goods and chat- 


tel of the ſaid ——— which the ſaid A. O. was before us duly 


convicted of having fraudulently and clandeſtinely removed and 
| conveyed away from ——— to prevent the ſaid — 


from 


difiraining the ſaid goods and chattels for arrears of rent due 
| | 15 


OPTI ID Eo d ].. 


ts the ſaid——for the ſaid —— and which the ſaid B. O. 


en 
9 


* 


and C. O. were alſo. duly convicted before us, of having wil- 
fully and knowingly aided and aſſiſted. the ſaid A. O. in fo 
fraudulently and clandeſlinely removing and conveying away, 


and in concealing the ſame; And whereas the ſaid A. OB. O. 


and C. O. having notice of our ſaid order, have refuſed or 


neglected to pay, and baue not paid, the ſaid ſum of ——— 
purſuant thereunto, and the ſame hath been fully proved before 
us ; Theſe are therefore to command you, and each and every 
of you, to levy the ſaid ſum 0 —by difireſs and ſale of 
ihe goods and chattels of the ſaid A. O. B. O. and C. G. 
and we do hereby order and direft the goods and chattels ſo to 
be diſtrained, to be ſold and diſpoſed of, within days, 


unleſs the ſaid ſum of: for which ſuch diſtreſs ſhall be 


made, together with the reaſonable charges of taking and keep- 


ing ſuch diſtreſs, ſhall be. ſooner paid: And you are alſo hereby 
commanded to certify to us, what you ſhall do by virtue of this 
our warrant, Given under our hands and ſeals at —— the 


day / 


E. The conſtable's return thereupon of the want o 
| «amen... 


Weſtmorland. I A. C. conflable of ——— do hereby cer- 

17 ———— and juſtices of the 
peace f — that I have made diligent ſearch for, but do 
not know of, nor can find, any goods and chattels of — 
and ———— and — or of any of them, by diſlreſs and 
ſale whereof I may levy the ſum of- purſuant to their 
warrant for that purpoſe dated the — day of . 
Given under my hand this day . 


F. Commitment thereupon to the houſe of cor- 
| rect ion. 


| To the conſtable of — &c. and alſo 
Weſtmorland. Neo the keeper of the houſe of correction 


at . 
HEREAS and ——— and ——— were 
by an order dated the ——— day of — under 


the hands and ſeals of us — juſtices of the peace off 
reſiding near ——— not being intereſted in — ordered 
to pay the ſum of ———to oer to his bailiſt, ſervant, 
or agent, on or before the ———day of ——— being double 
the vaiue of certain goods and cl attels of the ſaid 


—— — 
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Difiveſs.- 


_ wWhichuthe, Jaid=———— was before us duly convicted of having 


fraudulently and elandeſtinely remoued and conveyed away from 
—— pet ibe ſaid rom diſtraining the ſaid 
goods: and chaitels, for arrears of rent due to Ibe ſaid - 
for. the aii And whi 2 the faid——— and ——— 
were alfs' duly convicted before us of having. wilftlly aud know- 
ingly aided and lied the. ſaid in fo fraudulently and 
clandefimely removing nd conveying away, and in concealing 
the ſame; 3 And Whereas . the ſaid———and — 
having notice of our aid order, have refuſed or pled to 
pay, and have not paid the ſaid ſum. of- purſuant there- 
unto, and the fame hath been duly proved * 2 us; And 
whereas it appears to us, by the return f conſtable of 

——— dated the - day that he hath made 
diligent ſearch for, but doth not FRO. of,, nor can find, any 
mou and chattels of the ſaid and 

1 wy them, by diſtreſs and ſale whereef* the ſaid ſum 
of — — may be levied, purſuant to our warrant duly 
made and iſſued for the levying the ſaid ſum of ——2—— by 
diftireſs and ſale. of the e and chattels of the ſaid ——— 
and and : Theſe are therefore to command yon 


the ſaid conflable of —— Ec. and each and every of you, to 
apprehend the ſaid | 


and —»—— and ——— and convey 
them to the ſaid houſe of correction at——aforeſaid, and deliver 
them there to the ſaid keeper of the ſaid houſe of correction; 
And theſe are alſo to command you the ſaid keeper of the ſaid 
houſe of carrection, to receive them the ſaid and and 
into the ſaid houſe ef correction, and there keep them to 
hard labour, without bail or mainprize, for the ſpace of fix 
months, unleſs the ſaid ſum of —— ſo ordered to be paid as 
aforeſaid, ſhall, be ſooner ſatisfied. Given under our hands 
and 4 at the—— day of ——. 


G. Form of a complaint and oath to be made be- 


fore a juſtice, in caſe of a dwelling houſe, where 


goods and chattels are fraudulently and clan- 
deſtinely removed and conveyed away and ſe- 
cured, ſo as to prevent them from being taken 
and ſeized as a diſtreſs for arrears of rent. 


Weſtmorland. JE it retail that this— — day of 
A. I. of ——— yeoman, com- 
plaineth and maketh oath, that certain goods and chattels of 
AN — Jn, have been fraudulently and clan- 


| de eftinely N | 


n.. 


ane 


44 


deftinely convcyed and carried away” from by rbe fin 
A. O. his ſervant or fervants,” agent of agents, or other perſom 
or perfons, niuing or affifting therein, to prevent from 
diſiraining the ſaid goods and chattels for arrears e rent due 
to the ſaid ——— forthe ſaid ———; And that the ſaid 
goods and chattels are put; placed, or kept, in the houſe, barn, 
table, outhouſe, yard, cloſe or other place 'of —— at . 
locked up, faſtened, or otherwiſe ſecured, fo as to prevent the 
faid goods and-chattels from being taken and ſeized as a diſtreſs 
for arrears of rent; And that the ſaid A. I. bath à rea- 
ſenable ground to ſiiſpect, and doth fuſpeft, that the ſaid 
goods and chattels are in the dwelling houſe of the faid——— 
Af ———— ee 998 a e 


* 


1. 
Taken and ſworn at — the 
day of —— before 


H, Warrant upon the preceding complaint and 
. oath, 


der, or other peace officer of —— and to 
each, and every of them. | 


7 HEREAS A. I. of yeoman, hath this —— 
day of ——— exhibited his complaint and made oath 
before. juſtice of the peace of = that certain goods 
and chartels of A. O. of —— yeoman, have been fraudulently 


Weſtmorland. a 


and clandeſtinely conveyed and carried away from ——— by the 


faid A. O. his ſervant or ſervants, agent or agents, or other 
perſon or perſons aiding er aſſiſting therein, to prevent 
from dijtraining the ſaid goods and chattels for arrears of rent 
du: to the ſaid for the ſaid ; And at the ſaid 
geods and chattels are put, placed, or kept in the houſe, barn, 
Stable, outhouſe, yard, cloſe, or other place of at 
Izcked up, faſtened, or otherwiſe ſeeured, ſo as to prevent the 
aid goods and chattels from being taken and ſeized as a-diſteſ5 
for arrears of rent; and that the ſaid A. I. hath a renſonable 


ground to ſuſpe?, and doth ſuſpe?, that the ſaid guods and, 


chattels are in the dwelling houſe gf ohne HY 


: Theſe 


are therefore to command you, and each and every of you, to 


aid and affift —— his Hard, ba:liff, receiver or other per ſon 


or perſons impawered to take and ſvize, as a dillreſs for vent, the 
fad gords and chattels, in the day time, to break apen and enter 
into the ſaid dwelling houſe, barn, fable, outhouſe, yerd, 


cloſe, 


To the conſtable, headborough, borſhol- 
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cloſe, or _ place of the : ſeid — take and 
ſeixe the ſaid goods: and chattels for the ſaid arrears of rent, 
according to law. Given under oy hand and ceſs At ——— 


ur 15 1 N K 


I. The form of the. inventory of the goods ai 
trained may be this. 


NN ade 1 the ee goods and chattels, di trained by 
us whoſe names are underwritten, the — day of —— 
in the year —— in the houſes, outhauſes, and lands, of A. T. 
by the authority and on the, behalf of A. 80 of —— 
for pounds arrear of rent due to him the ſaid A. L. 
In the dwelling houſe : | 
One table, 
Six deine, c. 
in the caw houſe : 


Siæ cows, 

Two calves, Se. 

| K. £4 PRI 
A. T. 


AKE notice, that by the authority TY on the behalf of 
your landlord A. L. I have this day of in 
the year of our lord diſtrained the ſeveral goods and chattels 
N in the hel hereunto annexed; in your houſes, out- 
houſes, and grounds, at for pounds arrear J rent 
due to him the faid A. L. And if you ſhall not pay the ſaid 
rent ſo due and in arrear as aforeſaid, or replevy the ſaid goods 
and chattels, I ſhall, after the expiration of five days from the 
date hereof, cauſe the ſaid goods and chattels to be appraiſed 
and fold, according to the ſlatute in that caſe made and pro- 
vided. Given under my hand the day and year firſt above 
written. 
A. D. 


Fitneſs that a copy href was 

this day delivered to the ſaid 

A. T. (Or, tft at the chief 

| manſi ton bouſe of the ſaid A. T.) 
A. W. 


5 . Apen o oath. 


O U and each of you ſhall well and 7074 ages the 
goods and chattels mentioncd in this inventory, according 


to the 18 of your under flanding : 80 len you God. 
M. Form 


V 


<a Ms os. 5 . , Wag Mn Sh TOR YET PR A. 2 FFF 


| 


uncultivated and unoccupied, ſo that no ſu 


1 


M. Torm ef the appraiſement. . 


p © HE appraiſement may be in the form of the inven- 
| tory, ſpecifying the particulars, and their reſpeQtive 


valuations: And then add at the end, 


Appraiſed by us, this —— day of ——in the year —— 
os % , oF 2 P. H ſworn appraiſers. 


N. Notice to be affixed on the premiſſes being 


deſerted. 


Abraham Sutcliffe, | | 
AK E notice, that upon the complaint of Eleanor Aſhton 


of Underley in the county of Weſtmorland, widow, 
made unto us John Moore, eſquire, and Richard Burn, 


clerk, two of his majeſty's juſtices 4 the peace for the ſaid 
county, that you the ſaid Abraham Sutcliffe have deſerted the 
meſſuage and tenement called —— conſiſting of ſituate, 
lying, and being at Underley aforeſaid, in the county afore- 
ſaid, unto you demiſed at rack rent by her the ſaid Eleanor 
Aſhton, and that there is in arrear and due from you the ſaid 


A. S. wnto her the ſaid E. A. one whole year's rent for the 


ſaid demiſed premiſſes, and that you have left the ſaid premiſſes 

225 diſtreſs can be 
had, to counter vail the ſaid arrears of rent; we the ſaid 
juſtices, (having no intereſt, nor either of us having any intereſt, 
in the ſaid demiſed premiſſes) on the ſaid complaint as aforeſaid, 


and at the requeſt of her the. ſaid E. A: have this day come 


upon and viewed the ſaid demiſed premiſſes, and do find the 
ſaid complaint to be true; and on the 28th day of this preſent 
month of February we will return to take a ſecond view 
thereof, and if upon ſuch ſecond view, you, or ſome perſon on 


your behalf, ſhall not appear and pay the ſaid rent in arrear, 
-@ there ſhall not be ſufficient diſtreſs on the ſaid premiſſes, then 


we the ſaid juſtices will put her the ſaid E. A. into the poſſeſſion 
of the ſaid demiſed premiſſes, according to. the form of the 
fatute in ſuch caſe made and provided. In witneſs whereof we 
have hereunto ſet our hands and ſeals, and have cauſed this 
notice to be affixed on the out door of the manſion bouſe, the 
ſame being the moſt notorious part of the ſaid premiſſes, this 
fourth day of February in the 27th year of the reign of our 


ſovereign lord George the ſecond of Great Britain, France, 
and Ireland, king. 


O. Record 


— L rr 

— 9 a - - 

1 - — —_ * # . > _— Se” - 
— * „ e 1 2 XZ 

jm ——— 5 — a we oy l 7 

2 K  onros © 7S8 4 2 e e 5 

„ Oe 2 COOL RES \ 

WH * „ > ds N 


— = 
2 


1 $7 
q 2 
1 > 
32.8 
1 . 
bo 
1 
4 | 
1 
Y A 
- 
1 
8 > 
8 Ee : 
1 q 
bo x 
41. 
+> ö 
1 
135 
3 
1 


1 
77. Ear 


— 7 < * ads = 
—— ccc 


— 


N 
. 
| 
f 
4 8 4 
[1 
y 5 
% 
? 
' 
wy 577 $ 
” } 
1 n 
4 
I 
1 * 
1 
1 * 
li 
» 
; 5 
N 
i 
Ko 
Ry 9 
1 1 
4 . 
1 
7 
1 " - 
n 
| o 
) 
4 
ö 1 
i + 
+ 
f ' 
FEY 0 
1 x 
* % 1 
ty | 
iy bl 
' & 
08 * 


145 N 
I - 
* 
16 , 
* } 
4 
i - 
„ F 
+ 138 . 
14 1 
11 1 
14 
Mis 0 
1 g 
i " 
4 1 
11 
+ 
1 90 , 
1 EF 
4 8 
N 0 
111 » 
. TX [1 % 
: | 4 
4 
q 


— 
re 


r 


ö — ES 
— 


— 


* — 
— — — — 
* 2 * ꝶ6ↄñg . < 
— Rent Lo ns 233 2 nn oi 
- A * - — e = 
r HE GASES, EET 7 
* 0 a = : 
py * - 


0. Record. FP putts het Jandlord into ret 
5 ſeſſion. go 


wean E # remembred, thai. on „ fourth 4 


51 February in 'the 27th year of the reign 
of our ſovereign George the ſecoad of Great Britain, 
rance, 9 "Ireland; king, defender of the faith, and ſo 


forth, at Underley in the ſaid county, Eleanor Aſhton 7 


Underley 70 10 in the county aforeſaid, widow, complain- 


ed unto us John Moore, eſquire, and Richard Burn, clert, 
two of the Juſtices of our ſaid lord the king, aſſigned to keep 


_ the LE; within the ſc fn, county, and alſa to hear and deter- 


mine divers felonies, treſpaſſes, and other miſdemeanors in the 
ſaid county committed, That fhe the ſaid Kleanor Aſhton did 
demiſe and rack rent unto Abraham Sutcliffe of yeoman, 
the meſſuage and tenement called — conſiſting of 
ſituate, lying, and being at Underley aforeſaid, in the county 


aforeſaid ; and that on the ſaid fourth day of Fbruary in the 


year aforeſaid, there was in arrear and due unto her the ſaid 
E. A. from him the ſaid A. S. tenant of the ſaid demiſed pre- 
miſſes, one whole year's rent thereof; and that he the ſaid A. S. 

had deſerted the ſaid demiſed premiſſes, and left the ſame un- 


cultivated and unoccupied, fo as no ſufficient diſtreſs could be 


bad to countervail the ſaid arrears of rent : whereupon the ſaid 
E. A. then and there, to wit, on the ſaid fourth day of 
February in the year aforeſaid, at Underley aforeſaid, in the 
county aforeſaid, requefled of us ſo as aforeſaid being juſtices, 
ta her in this behalf that a due remedy ſhould be provided, 
according to the form of the flatute in that caſe made. Which 
complaint and requeſt by us the aforeſaid juſtices being heard, 
we the ſaid John Moore, 2/quire, and Richard Burn, clerk, 
Juſtices aforeſaid (having no intereſt, nor either of us having 
any intereſt, in the ſaid demiſed premiſſes) on the ſaid fourth 
day 9 75 February in the year aforeſaid, at Underley aforeſaid, 
in the county 2 150 aid, did perſonally go upon and view the 
ſaid demi wed premiſes, and then and there upon our own proper 

4 di find the ſaid complaint to be true, and did then and 
there affix on the mofl notorious part of the ſaid demiſed pre- 
miſſes, to wit, upon the out door of the manſim houſe there, 
a notice in writing under our hands and ſeals, that we the aid 
Juftices, on the 28th day e the ſame month of F ebruary in the 
year aforeſaid, would return to take a ſecond view thereof. 
Upon which ſaid 28th day of February in the 27th year afore- 
faid of our faid ſovereign lord, we the ſaid juſtices do now re- 
turn, come upon, end take a ſecond view of the premiſſes afore- 
ſaid, and there upon our own proper view 69 find, that he 
the 
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the ſaid Abraham Sutcliffe doth not appear, nor any perſon 


on his behalf doth appear, and pay the ſaid rent in arrear, 
anT that there is no ſufficient difireſs upon the premiſſes afore- 
ſaid, nor upon any part thereof, to countervail the ſaid arrears 
of rent, Therefore'we the ſaid juſtices, at Underley afore- 
ſaid, in the county aforeſaid, on the 28th”way of February 


aforeſaid in the year aforeſaid, do put the ſaid Eleanor Aſhton | 
into the poſſeſſion of the ſaid demiſed premiſſes, according to the 


»rm of the ſtatute aforeſaid. In witneſs whereaf* we the ſaid 
1 — this 2 do ſet our feals, at Underley afore- 
ſaid in the county- aforeſaid, on the ſaid 28th day of February 
in the 27th year aforeſaid of the reign of our ſaid ſovereign 
Jord George the ſecond of Great Britain, France, and 
Ireland, King. te Ot ns EN. | 
Diiſtringas. See Process. 
Divine Service. See Publick Worſhip. 

Dogs. See Game. 

Dogs miſchievous. See Mulſante. 
Door breaking open. See Arxxeſt. 
Dower. See Fozkeiture. 
Drover of cattle. See Badger. 
Drunkenneſs. See Alehouſes. 


Duelling. See Pomicide. 


Egyptians, See Uagrants. 
Embracery. See Maintenance. 


Eſcape. 
PB"T*HIS is to be underſtood of | eſcapes in criminal 
1 caſes; and not in civil caſes, as for debt, or the 
ke. | 1 - e 
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462. Eſcape. 


Eſcape, what, An eſcape is, where one that is arreſted gaineth his 


liberty, before He: is delivered: * courſe of law. Terms de 


la ley. 
— 7 „5 — wands. I. By a perſon he hath 
_ the offender in his cuſtody ; this is properly called an 


eſcape. 2. Cauſed by a Aranger; this is commonly called 
a reſcue. 3. By the party himſelf; either without force, 


which is ſimply an eſcape, or with force, which is priſon 


breaking. Reſcous and priſon breaking: are treated of under 


their reſpective titles; and this title treats only of eſcapes 


properly ſo called. een dich we weil treat in a 
ous wing aller: : ; | 58 


J. of eſcape a the ny timſelf. 
II. Eſcape ſuffered by a private perſon. 
III. Eſcape ſuffered by an officer... 


IV. What is a voluntary, and what a negligent eſcape. 


V. Concerning the retaking of a perſon eſcaped. 

VI. Indifiment for an eſcape. © f 
VII. Trial and conviction for an eſcape. 1 

VIII. Puniſhment of an eſcape. | 

IX. Arding in n to Wea | 


J. of eſeape by the party lin elf. 


Eſcape by the As all perſons are bound to ſubmit themſelves to the 
* judgment of the law, and to be ready to be juſtified by 
it; whoever in any caſe refuſes to undergo that impriſon- 
ment which the law thinks fit to put upon him, and 


frees himſelf from it by any artifice, before ſuch time as 


he is delivered by due courſe of law, is guilty of a high 
contempt, puniſhable with fine and impriſonment, 2 
Haw. 122. | 

But eſcape committed by the party himſelf, belongs 
more groperly to the title Priſon breakang. 


II. Eſcape ſuffered by a private perſon. 


Eſcape by a pri- It ſeems to be a good general rule, that wherever any 


vate ferſon. perſon hath another lawfully in his cuſtody, whether 


upon an arreſt made by himſelf or another, he is guilty of 
an eſcape, if he ſuffer him to go at large, before he hath 


diſcharged himſelf of him, by delivering him over to ſome 


other who. by law Acht to have the cuſtody of him. 
2 Hats. 138. 


And 
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And the law is generally the ſame, in relation to eſ- 
cape ſuffered by private perſons, as by officers.” 2 Haw. 
138. | 3 | = 


i Eſrape ſuffertd by an officer. 


1. In order to make it an eſcape, there muſt be an actual Eſcape by an 
arreſt 3 and therefore if an officer having a warrant tober. 
arreſt a man, ſee him ſhut up in a houſe, and challenge There muſt be a 
him as his priſoner, but never actually have him in his previous arreſt. 
cuſtody, and the party get free, the officer cannot be 
charged with an eſcape. 2 Haw. 129. [7 | © 
2. And as there muſt be an actual arreſt, ſuch arreſt And juſtifiable, 
muſt be alſo juſtifiable ; for if it be either for a ſuppoſed | 
crime, where no ſuch crime was committed, and the pa 
neither indicted nor appealed, or for ſuch a ſlight ſuſpicion 
of an actual crime, and by ſuch an irregular mittimus as 
* will neither juſtify the arreſt nor impriſonment, the officer 
is not guilty of an eſcape, by ſuffering the priſoner to go 
at large. 2 Haw. 129. CE 1 | 
3. And as the impriſonment muſt be juſtifiable, ſo it And for a crimi- 
muſt be alſo for a criminal offence. 2 Haw. 129. MATT 
4. Alſoif a priſoner be acquitted, and detained only for And not detained 
his fees, it will not be criminal to ſuffer him to eſcape, tho' only for fees. 
the judgment were, that he be diſcharged paying his fees, ſo 
that till they be payed, the firſt impriſonment continued 
lawful as before ; for inaſmuch as he is detained, not as a 


1 
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e criminal, but only as a debtor, his eſcape cannot be more 
y criminal than that of any other debtor: Yet if a perſon 
of convicted of a crime, be condemned to impriſonment for 
d a certain time, and alſo till he pay his fees, and he eſcape 
18 after ſuch time is elapſed, without paying them, perhaps 
h ſuch eſcape may be criminal, for that it was part of the 
2 puniſhment that the impriſonment be continued till the 

fees ſhould be paid; but it ſeems, that this is to be intended 
I where the fees are due to others as well as to the gaoler, 


for otherwiſe the gaoler will be the only fufferer by the 
eſcape, and it will be hard to puniſh him for ſuffering an 
injury to himſelf only, in the nonpayment of a debt in his 
power to releaſe. 2 Haw. 129, 130. 
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y | 5. Alſo, it is an eſcape in ſome caſes, to ſuffer a priſoner Too much liber- 

er to have greater liberty, than by the law he ought to have; ty, an eſcape. 

of as to admit a perſon to bail, who by law ought not to be 

th bailed, but to be kept in cloſe cuſtody. 2 Haw. 130. | 
E So if a gaoler, or other officer, ſhall licenſe his prifoner | 
J. to go abroad for a time, and to come again; this is an (if 


45 eſcape, becauſe the priſoner is found out of the 9 | 
5 is 
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eſcape. 


Voluntary 
eſcape, what. 


Negligent 
eſcape, what. 


- Suffering a pri- 


ſoner to kill 
himſelf, 


Let go volunta- 
rily, cannot be 


retaken, 


his pri ſon, tho' the prifoner return again, according as, he 
ſhall be preſcribed. Dalt. c. 159. 
Lofing fight, an ©. If the gaoler ſo cloſely purſues the ner who flies 


from him, that he retakes him, without loſing ſight of 
him, the law looks on the priſoner ſo far in his power all 
the time, as not to Hage ſuch a flight to amount at all 
to an eſcape; but if the gaoler once loſe ſight of the pri- 
ſoner, and afterwards retake him, he ſeems in ſtrictneſs to 


de guilty of an eſcape. And if he kill him in the purſuit, 
he is in like manner guilty of an eſcape, tho' he never loſt 


ſight of him, and could not otherwiſe take him, not only 
becauſe the king loſes the benefit he might have had by the 
forfeiture on his attainder, but alſo becauſe the publick 
juſtice is not fo well ſatisfied by the killing him in ſuch an 
extrajudicial manner. 2 Haw. 130. 


IV. What is a voluntary, and what a negligent eſcape. 


1. Wherever an officer, who hath the cuſtody of a pri- 
ſoner, charged with and guilty of a capital offence, doth 
knowingly give him his liberty, with an intent to fave 
him from his trial or execution, this is a voluntary eſcape. 
2 Flaw. 130. 

2, A negligent eſcape is, when the party arreſted or im- 
priſoned doth eſcape againſt the will of him that arreſted or 
impriſoned him, and is not freſhly purſued and taken again, 
before he hath loſt the ſight of him. Dealt. c. 159. 

If the conſtable or other officer, ſhall voluntarily 
ſuffer a thief, being in his cuſtody, to go into the water to 
drown himſelf, this eſcape is felony in the conſtable, and 
the drowning is felony in the thief: Otherwile if the thief 


ſhall ſuddenly, without the aſſent of the conſtable, kill, 


hang, or drown himſelf, this is but a negligent eſcape in 
the conſtable. Dalt. c. 159. 


7 Concerning the retaking of a perſon eſcaped. 


1. If an officer hath arreſted a man by virtue of a warrant, 
and then taketh his promiſe that he will come agatn, and 
ſo letteth him go; the officer cannot after arreſt or take him 
again by force of his former warrant, for that this was by 


the conſent of the officer: But if he return, and put him- 


ſelf again under the cuſtody of the officer, it ſeems that it 
may be probably argued, that the officer may lawfully de- 
tain him, and bring him before the juſtice in purſuance of 
the warrant, Dat. c. 169. 1 Haw, 81. 


2. But 
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ie 2. But if the party arreſted had eſcaped of his own Freſh air, 

Prong, without the conſent of the officer, now upon freſh l 
es ſuit, the officer may take him again and again, ſo often as 1 
of he eſcapeth, although he were out of view, or that he ſhall 1 
I fly into another town or county, and bring him before the 1 
ll juſtice upon whoſe warrant he was firſt arreſted. Dat. 3 
_— And it is ſaid generally in ſome books, that an officer 2 
it, who hath negligently ſuffered a' priſoner to eſcape, may i 
Fon retake him wherever he finds him, wittiout mentioning l 
WK any freſh purſuit; and indeed fince the liberty gained by i 
he the priſoner is wholly owing to his own wrong, there ſeems 1 
ck to be no reaſon he ſhould take any manner of advantage | 
an from it. 2 Haw.\ 131, 132. e | 


3. And wherever a perſon is lawfully arreſted for any Breaking open 
cauſe, and afterwards eſcapes, and ſhelters him in an doors to retake, 


„ houſe, the doors may be broke open to take him, on re- 
fuſal of admittance. 2 Haw. 87. | 
ri- 4. It is perhaps the better opinion, that wherever a pri- Retaking excu- 
th ſoner, by the negligence of his keeper, gets ſo far out of ſeth not the 
ve his power, that the keeper loſes ſight of him, the keeper is. 
e. puniſhable for the eſcape, notwithſtanding he retook him 
immediately after: And it is clear, that he cannot excuſe 
n- himſelf from an eſcape, by killing a priſoner in the purſuit, 
or tho* he could not poſſibly retake him; but muſt in ſuch 5 
n, caſe be content to ſubmit to ſuch puniſhment, as his neg- 
ligence ſhall appear to deſerve. & Haw. 132. 
i! h 25 
- r ne for" an afeabe. 
nd d | | . ; RX | 
ief It ſeems clear, that every indictment (A) for an eſcape, Indiment, 
Wu, whether negligent or voluntary, muſt expreſsly ſhew, that 
in the priſoner was actually in the defendant's cuſtody for 
ſuch a crime; and that he went at large: And if for a 
voluntary eſcape, that the defendant feloniouſly and vo- 
luntarily ſuffered him to go at large; and muſt ſet forth, 
not the felony in general, but the particular kind of fe- 
it, lony: But it ſeems queſtionable, whether ſuch certainty, 
os as to the nature of the crime, be neceſſary in an indict-. 
a ment for a negligent eſcape ; for that it is not material in 
by this caſe, whether the perſon who eſcaped were guilty or 
g not. 2 Haw. 133, 229. 
it 
le- | VII. Trial and conviflion for an ejcape. 
of 


1. If the priſoner be of record in a court, and the gaoler 2 <a 
being called, cannot give an account where he is, this is care 80 


ccnviction. 
zut Vol. I. H h Be. 
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Eſcape. 
| | a conviction of an eſcape; but ſeems not a conviction of 
# a voluntary eſcape, unleſs the gaoler confeſſeth it: And 
| the gaoler may be fined in ſuch a caſe ; but not convicted 
of felony, without indictment or preſentment. 1 H. . 
599, 603. 
Felony to be 2. And it ſeems to be clear, that a keeper who volunta- 
om betore the rily ſuffers another to eſcape, who was in his cuſtody for 
| pe. 
felony, cannot be arraigned for ſuch eſcape as for felony, 
until the principal be attainted, for that the felony of the 
priſoner ſhall not be tried between the king and the keeper, 
becauſe the priſoner is a ſtranger thereunto ; yet he may be 
indicted and tried for it as a miſpriſion, before the attainder 


of the principal offender. 2 Haw. 135. 2 Int. 591, 592. 
V111. Puniſhment of an . 
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Puniſhment of 1. If a felon eſcapes before arreſt, it is not puniſhable 

eſcape beforr ar- in him as felony ; but for the flight he forfeits his goods 

me when preſented, Hales Pl. 111. 

Of eſcape by a 2. If a private perſon arreſt a felon, and he eſcape by 

private perſon, force from him, the. townſhip ſhall be amerced, but it 
ſeems it excuſeth the party, becauſe he cannot raiſe power 
to aſſiſt him; but if a conſtable or other officer hath the 
cuſtody of a priſoner, bringing him to the gaol, it ſeems 
that a ſimple eſcape by the reſcue of the priſoner himſelf, 
doth not wholly excuſe him, becauſe he may take ſuffi 
cient ſtrength to his aſſiſtance. 1 H. H. 601. | 

Of a negligent 3. Wherever a perſon is found guilty upon an india. 

2 ment or preſentment of a negligent eſcape of a criminal 
actually in his cuſtody, he is puniſhable by fine and impri- 
ſonment, according to the quality of the offence. 2 Haw. 
136, 139. 1 H. H. 600, 604. 

And it ſeems to be the better opinion, that a ſheriff is 
as much liable to anſwer for a negligent eſcape ſuffered by 
his bailiff, as if he had actually ſuffered it himſelf, and 

that the court may charge either the ſheriff or bailiff for 
ſuch an eſcape; and if a deputy gaoler be not ſufficient to 
10:41 anſwer a negligent eſcape, his principal muſt anſwer for 
118119 him. 2 Haw. 1: | 
1 Note; Mr. Fawkins, altho' he is one of the moſt ac- 
curate of all writers, yet hath inſerted in this place cer- 
tain penalties for eſcapes, which were expired above 200 
years before. 2 Haw. 137. 
If a prifoner for felony break the We” this ſeems to be 
I'14 a negligent caps in the gaoler, becauſe there wanted either 
WITS that due ſtrength in the gaol, that ſhould have ſecured 
0:11 him, or that due vigilance in the gaoler or his officers to 
have 


rn 
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Ettape. 


have prevented it; and therefore it is lawful for the gaoler 
to hamper them with irons to prevent their eſcape; for if 
gaelers might not be puniſhed for this as a negligent 
eſcape, they would be careleſs either to ſecure their pri- 
ſoners, or to retake them that eſcape. 1 H. H. 601. 


4. It ſeems to be generally agreed, that a voluntary of . volunt 
eſcape ſuffered by an officer, amounts to the ſame kind ofcſcape, 


crime, and is puniſhable in the ſame degree, as the offence 
of which the party was guilty, and for which he was in 
cuſtody, whether it be treaſon, felony, or treſpaſs, 2 
Haw. 134. 

But yet a voluntary eſcape is no felony, if the act done 
were not felony at the time of the eſcape made, as in caſe 
of a mortal wound given, and the party not dying till after 
the eſcape ; but the officer may be fined to the value of his 
goods, Dalt. c. 159. - 

Alſo, a voluntary eſcape ſuffered by one who wrongfully 


takes upon him the keeping of a gaol, ſeems to be puniſh- 


able in the ſame manner, as if he was never ſo rightfully 
intitled to ſuch cuſtody; for that the crime is in both caſes 
of the ſame ill conſequence to the publick: and there 
ſeems to be no reaſon that a wrongful officer ſhould 
have greater favour than a rightful, and that for no other 
reaſon but becauſe he is a wrongful one. 2 Haw. 134. 
But it ſeemeth to be clear, that no one is puniſhable as 
for felony, for the voluntary eſcape of a felon, but the per- 
ſon only who is actually guilty of it; and therefore that 
the principal gaoler is only fineable for a voluntary eſcape 
ſuffered by his deputy ; for that no one ſhall ſuffer capitally 
for the crime of another. 2 Haw. 125. EE 
And therefore, altho' in all civil cauſes, the ſheriff is to 


be reſponſible, or the gaoler, at election, yet if the gaoler 


do voluntarily ſuffer a felon in his cuſtody to eſcape; this, 
inaſmuch as it reacheth to life, is felony only in the gaoler, 
that was immediately truſted with the cuſtody, and not in 
the r 27 #6. 19: $0975 | 

For the eſcape muſt be voluntarily permitted in him that 
permitted it, which could not be in the high ſheriff, tho” 
it were ſuch in the gaoler, for he was not privy to it, and 


therefore could not do it feloniouſly; but it was a negli- 


gent eſcape in him, in truſting ſuch a perſon with the 
cuſtody of his priſon-rs, that would be falſe to his truſt, 
and therefore the ſheriff ſhall pay, but not corporally ſuf- 
fer for the miſcarriage of his gaoler. 1 H. H. 597, 598. 

But altho' the felony for which a man is committed, be 
not within clergy; yet the perſon who voluntarily ſufers 
him to eſcape, ſhall have the benefit of clergy. 1E H. 
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Aiding in ate 


tempting to 
elcapes 


Eſtape. 


I x. Hiding in attempting” to eſcape. 


By the 16 G. 2. k. 31. If any perfon ſhall affiſt any pri- 
ſoner to attempt his eſcape from any gaol, though no eſcape 
be actually made, if ſuch priſoner was then attainted or 
convicted of treaſon or felony (except petty larceny) or 
lawfully committed to, or detained in any gaol, for treaſon 
or felony (except petty larceny) expreſſed in the warrant 
of commitment; he ſhall be guilty of felony, and be tranſ- 
ported for ſeven years: And if ſuch priſoner was then con- 
victed of, or detained in gaol for petty larceny, or any 
other crime not being treaſon or felony, expreſſed in the 
warrant. of commitment, or was then in gaol for debt 
amounting to 1001. he ſhall be guilty of a miſdemeanor, 
and be liable to fine and impriſonment, 

And if any perſon ſhall convey, or cauſe to be conveyed 
any diſguiſe, inſtrument, or arms, to any priſoner in gaol, or 
to any other perſon there for his uſe, without conſent of 
the keeper ; ſuch perſon, although »o eſcape or attempt be 
actually made, ſhall. be deemed to have delivered ſuch diſ- 

uiſe, inſtrument or arms, with an intent to aſſiſt ſuch pri- 
4 to eſcape or attempt to eſcape; and if ſuch priſoner 
then was attainted or convicted of treafon or felony (except 
petty larceny), or lawfully detained in gaol, for treaſon or 
felony (except petty larceny) expreſſed in the warrant of 
commitment ;—he ſhall be guilty of felony, and be tranſ- 

rted for ſeven years: But if the priſoner was then con- 
victed or detained for petty larceny, or any other crime not 
being treaſon or felony, expreſſed i in the warrant of com- 
mitment, or for debt amounting to 1001. he ſhall be guilty 
of a miſdemeanor, and liable to fine and impriſonment. 
And if any perſon ſhall aſſiſt any priſoner to attempt to 
eſcape from any conſtable, or other perſon, who ſhall have 
the lawful charge of him, in order to carry him to gaol, by 
virtue of a warrant of commitment for treaſon or felony, 
(except petty lareeny); or if any perſon ſhall aſſiſt any fe- 
lon to attempt his eſcape from on board any boat or veſſel 
carrying felons for tranſportation, or from the contractor for 
the tranſportation of iuch felons, or his agents, he ſhall be 
guilty of felony, and be tranſported for ſeven years. 

All proſecutions on this act to be commenced within a 

year after the offence committed, 


A. Indictment 


Lo Eſcape. 469 


A. Indictment againſt a conſtable for an eſcape. 


Weſtmorland. * H E jurors for our lord the king upon 
3 their oath preſent, That on the 
day of ——— i the year of the reign of at 
| in the county aforeſaid, one A. I. © — came 
| before J. P. eſquire, then and yet one of the juſtices of our ſaid 
| lord the king, aſſigned to keep the peace in the ſaid county, and 
; alſo to hear and determine divers felonies, treſpaſſes, and other 
| miſdemeanors in the ſaid county committed; and the ſaid A. I. 
did, then and there, on his oath, before the ſame juſlice, 

charge, accuſe, -and give informatim againſt one A. O. of 

— aforeſaid, in the county aforeſaid, yeoman, for a cer- 
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: tain miſdemeanor, in taking fiſh out of the pond of at 

f in the ſaid county [or as the offence fhall be:] Where- 

upon he the aid J. P. the juſtice aforeſaid, did then and there, 

A 0 Twit, at aforeſaid, zn the county -aforeſaid, make a 

c certain warrant, under his hand and feal, in due form of law, 

8 directed to the conflable of aforeſaid, in the county 

aforeſaid, thereby requiring him the ſaid conſtable to take the 

8 body of the ſaid A. O. and bring him before the ſaid J. P. the 

s juſtice aforeſaid, to anſwer to ſuch matters and things as ſhould 

. be alledged againft him, touching the ſaid miſdemeanor : Which 

G ſaid warrant, afterwards, to wit, on the ſame day and year VR 
K abovementioned, at —— aforeſaid, in the county aforeſaid, 1 
— was delivered to one A. C. then being conſtable of 1 
1 | aforeſaid, in due form of law, to be executed; by virtue of | 
* which ſaid warrant the ſaid A. * afterwards, to wit, on Rl 
7 the ſaid — any of in the year aforeſaid, at —— 

5 aforeſaid, in the ſaid county, did take and arreſt the body 2 

* the ſaid A. O. and him the ſaid A. O. in his cuſtody for the 

5 cauſe aforeſaid, had: Nevertheleſe, the ſaid A. C. of 

5 aforeſaid, in the county aforeſaid, yeoman, afterward, to wit, 

| an the ſaid —+——— day of in the year .aforeſaid, the 

Y duty of his office an that part not regarding, at —— afore- 

* ſaid, in the county 3 unlawfully and negligently did 

7 | permit the ſaid A. O. zo eſcape, and go at large, out of the 

"= cuſtody of him the ſaid A. C. to the great hindrance of juſlice, 

bs in contempt of our ſaid lord the king, and of his laws, and 


againſt the peace of our ſaid lord the king, his crown and 
. dignity. | 


Eſcheat. See F oxfeiture. 


Hh 3 Etkrrap. 


8 e 4 l 2 — 2 hag 
en 8 2 =; > 2 Ex 
— b = —— x SSL 
= Fe EXCISE £5 — 8 — — 7 — 
ws — bd ger > 4 = r 


7 6 — 


— 


5 - * — — 2 
— Footer, 5 — — 
3 NESS ESSE Py > 
l - IEEE DIOERENS SE ROE ————— —— 
* 7 = a 
- 7 — Y ; - * * — 
— ee eden a rnd fn. : TE 


_—- r 
- 
OT — 


——= 


— — = — 5 
2 rar 2 1 : 
— - p p ET _ A 3 
= —— ER L * — r= —— = Y 
ED — = — . = —__— Ss l td; 
* 8 n 
r wut . — . 
r — 2 — _—_ = * 3 — 
— 9 . ˙ ot Ry oor PIO 
— 2 ä SS n 


Waif, what. 


_ Eftray, 


And herein alſo of goods waived. 


Eftray, what, x;,FJOSTRA Y is, where any horſes, ſheep, hogs, beaſts, 


5 or ſwans, do come into a lordſhip, and are not owned 
by any man. Kitch. 23. | 


I bere any horſes, ſheep, hogs, beaſts, or ſwans] Bees, and 
other creatures of a wild nature, are not within this de- 
ſcription, and therefore not to be reckoned amongſt ſtray 
goods: nevertheleſs it ſeemeth that a ſwarm of bees, of 
which the owner hath loſt fight, and conſequently can 
make out no property, may be ſeized for the uſe of the 


king, or of the lord of the manor ; for it is a maxim of 


the common law, that ſuch goods whereof no one can 
claim property do belong to the king; and that which the 
king hath he may grant to another, and conſequently ano- 
ther may preſcribe to have the ſame, within ſuch a pre- 
cinct or lordſhip. And therefore it is ſaid, that if any 
take honey or {warms of bees within the demeſnes of the 
Jord, it is inquirable in the court baron. Kitch. 114. 


Swans] Swans that be unmarked and wild (being at 
large and abroad) may be ſeized by the ſheriff for the uſe 
of the king, by his prerogative, Dale. Sher. 80. | 

Alſo ſwans marked and tame may be eftrays. Kitch. 
86. But it ſeemeth that no other fowl can be eſtray. 
Mood, b. 2. c. 2. 


Do come into a lordſhip] That is, where the goods have 
no right to be; and therefore an eſtray cannot be in ſuch 
place, where the party hath a right of common. Dal. 
Sher. 79. | 


And are not owned by any man] Whereupon (as hath 
been ſaid) the property accrueth to the king; and the 
cattle of the king cannot be eſtrays, nor forfeited as ſuch 
to the lord of the manor. Ktch, 81, 

2. Waif is, where a felon in purſuit waiveth the goods; 
or where the felon, for fear of being apprehended, think- 
ing that a purſuit was made, having them with him in his 


poſſeſſion, Heeth, and waiveth, caſteth away, or goeth from 


the goods: in theſe caſes, they ſhall be ſaid to be waived 
in law. But if he hath not the goods with him, when he 
fleeth being purſued, or for fear to be apprehended, they 
are not waived nor forfeited, but the owner may take them 
when he will, without any freſh ſuit. 5 Ce. 109. Dalt. 

Sher. 78. | 
But 


Eftray, 
But if the thief in his flight waive them, there the goods 


are forfeited to the king or lord of the liberty by the com- 
mon law, if the felon upon freſh ſuit was not attainted at 


the ſuit of the owner of the goods: And the reaſon wh 


waif is given to the king, and that the party ſhall loſe his 


| property in ſuch caſe, is for default in the owner that he 


purſued not freſhly to apprehend the felon ; fer it concern- 
eth the publick that crimes do not remain unpuniſhed, and 


impunity always encourageth to that which is worſe: And 


171 


therefore the law hath impoſed this penalty upon the ow- 


ner, that if the thief by his induſtry and freſh fuit be not 


the time of his flight waived : But if the thief had them 
not with him when he fled, having peradventure hid them, 
there no default can be in the party; and therefore the 
ſhall not be forfeited, for if he maketh freſh ſuit after no- 
tice of the felony it ſufficeth. 5 Co. 109. 


3. Heretofore waifs and {trays were the finder's, by the Scizure thereof 


attainted at his ſuit, in an appeal of the ſame felony, he - 
ſhall loſe for his default all his goods which the thief at 


law of nature; and afterwards the king's, by the law of b che lord. 


nations. Dat. Sher. 79. 


Thus, one as a bailiff or ſervant to the ſheriff ſeized a 
horſe as an eſtray to the king's uſe, and proclaimed him 


according to law, and after the year and day fold him, and 


the ſheriff accounted for him in the exchequer. Dali. 
Sher. 80. | 


But now kings have granted this, and ſuch like prero- 


gatives, unto their ſubjects, within their liberties ; ſo that 
waifs and ſtrays are in many places the lord's of the fran- 
chiſe where they are found. Dalt. Sher. 79. 

And therefore waived goods and eftrays ſhall be ſe:zzed 
by the officer of the king, to the uſe of the king ; or by 
the officer or bailiff of the lord, who hath ſuch things by 
grant of the king, or by preſcription, to the uſe of the 
lord. Dalt. Sher. 80. | 

But if one have a waif, and it be taken out of his ma- 
nor, he ſhall have treſpaſs without ſeizing, and though he 


do not ſeize it. MKitch. 81. 
4. It ſeemeth to be agreed, that waifs and ftrays ought Proclaming hs 


to be proclaimed in the two next market towns; and that 
if they are not proclaimed, the owner may take the ſtray 
goods again at any time: And it ſeemeth to be the gene- 
ral tenor of the old books, that they ought alſo to the pro- 
claimed in the church: Which courſe it feemeth belt to 
follow; to the. end that the owner, wno in this caſe is no 
wrong doer, may have a reaſonable mean to come at his 
goods a ain; tha. is to fay, that the goods be prociaimed 
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_Efiray. 


at the leaſt thriee, to wit, in the two market towns next 
adjoining to the place where they ſtrayed, on the market 


days reſpectively, and at the church door on a ſunday, as 


How waifs or | 


ſtrays ate to be 
kept, 


2 people come out of the church. Kitch. 23, 81, 105. 
Dalt. Sher. 79. Cre. Elix. 716. 

3. And they ought to be 3 and to be put in 
ſome ſeveral ground into an open place, and not in any 
covert or wood, that the owner may have a view of them; 


for if they be in covert, the property is not changed, tho' 


they be there a year and a day. Kitch. 23. 

An eſtray is not to be uſed in any manner, except in 
caſe of neceſſity, as to milk a cow, or the like; but not 
to ride an horſe, for within the year and day he hath not 
any property in him. Cro. Fac. 147, 8. 


Owner claiming, ©. He who taketh an e/tray, may keep it until he be 


ſatisfied for the ending, keeping, and proclaiming thereof. 


Dal. Sher. 79. — 


But the owner (if i it be within the year and day) may 
take 1t without telling any marks, or making any proof 
of property; but this may be done upon the trial, if con- 
teſted. 2 Salk. 686. 

And the lord ought to make a demand of what the 
amends ſhould be; and then if the party thinks the de- 
mand unreaſonable, he may tender ſufficient amends ; and 
if the lord ſhall not accept it, this ſhall be ſettled by the 
jury upon trial. 

But it is ſufficient in this caſe to tender amends gene- 
rally, without expreſſing any certain ſum. For there is a 


difference between this caſe, and that of a tender of 


amends for treſpaſs. In that of a treſpaſs, if the defendant 


| pleads a tender of amends, he muſt ſhew what he tendred ; 


for he muſt tender a certain ſum, - And the law puts this 


difficulty upon him, becauſe he is the wrong doer : But 
the owner of the ſtray (as hath been ſaid) is no wrong 


doer : and it is impoſſible he ſhould know, how long his 
beaſt hath been in the lord's cuſtody, nor how much will 
make a proper ſatisfaction. 2 Salk. 686. 

In the caſe of goods waived ; the owner may ſeize them 
twenty years after, if the lord of the franchiſe, nor the king 
ſeized before ; but if they are ſeized, then they become 


forfeited to the king or lord of the liberty. Kitch. 82. 
And this forfeiture is not like a ftray, where tho? the 


lord may ſeize, yet the party who is the owner, may re- 
take them within the year and day; but here the true 
owner cannot ſeize his own goods, tho' upon freſh ſuit 


within the year and day, 1 H. H. 541. 


But 
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- Eftray, 473 
But this is not an abſolute loſs of the owner's goods, | 
but rather an expedient ſettled by law, to drive the, ow- 
ner to convict the felon by proſecuting his appeal ; and 
therefore if he make freſh ſuit, and proſecute his appeal, 
and the felon be thereupon convict or attaint, and the freſh 
ſuit be inquired and found by verdi& or inqueſt of office, 


he ſhall have reſtitution of the goods fo waived, 1 H. H. 
541. 5 | | 


7. Waifs and ſtrays not claimed within the year and Property aceru- 


day, are the lord's. Kitch. 23, 80. 81. ing to the lord, 


on not claiming, 


For where the lord hath by a year and a day a beaſt, 
and it be cried in the church and markets, the property 
is changed. MKitch, 80. 

That is to ſay, after he hath had the beaſt a year and 
day from the time of the proclamation, and not from the 
time of the ſeizure : for after the firſt proclamation it be- 
cometh an eſtray, but not ſooner. 11 Med. 89. 

If the eſtray within the year eſtray out of the manor, 
the lord may chaſe back the eſtray unleſs it be ſeized by 
another lord who hath eſtrays; but if it be ſeized by ſuch 


other lord, then the firſt hath loſt all poſſibility of his 


gaining the property, and the other lord ought to proclaim 


it denovo, Finch 177. Kitch. 81. Hutt. 67. 


—————. 
— — 


Eſtreat. 
$3 E TREAT (extractum) is uſed for the true copy xareat, what. 
or note of ſome original writing or record, and 
eſpecially of fines and amerciaments, impoſed in the rolls 
of a court, to be levied by the bailiff or other officer, 
2. The juſtices and judges before whom fines or amer- ,, 1. out the 
ciaments ſhall be, ſhall charge the clerks of the eſtreats, eſtreats. 
by their oath to be made, that they make the rolls of ſuch 
eſtreats diſtinctly, by expreſs words, of the cauſe of the 
loſs, of the term of the year, and the nature of the writ, 
and betwixt what parties ſuch iſſues or amerciaments ſhall 
be loſt, as well in the king's ſuit, as in the ſuit of the 


\ party. 7 H. . „ | 


3. All clerks of the peace, and town clerks, ſhall de- Delivering the. 
liver to the ſheriff within 20 days after Sep. 29. yearly, a ſamerothe 
perfect eſtreat or ſchedule of all fines, iſſues, amercia- ſheriff. 
ments, and other forfeitures whatſoever, forfeited in any 
ſeHons before Michaelmas; on pain of 50 l. half to the 
king, and half to him that ſhall ſue, 22 C23 C. 2. 


c. 1 6 TS. | EL 
| | / 25 | 4. And 


474 — 
r 4. And ſhall alſo yearly, on or before the ſecond mon- 
court of exche- day after the morrow of All Souls, deliver into the court of 


eſtreats and ſchedules, ſo delivered to the ſheriff; on the 
like pain of 50 J. id. /. 8, And likewiſe they may be fur- 
ther amerced by the barons of the exchequer. 3 G. c. 15. 
149 8 | 
7 And upon delivery thereof, they ſhall take the follow- 
ing oath, to be adminiſtred by one of the barons :_ 
„ Lou ſhall ſwear, that theſe eſtreats now by you de- 
delivered, are truly and carefully made up and examined 
< and that all fines, iſſues, amerciaments, recognizances, 
© and forfeitures which were ſec, loft, impoſed, or for- 
© feited, and in right and due courſe of law ought to be 
ec eſtreated in the court of exchequer, are, to the beſt of 
« your knowledge and underftanding, therein contained; 
and that in the ſame eſtreats are alſo contained and ex- 
© preſſed all ſuch fines as have been paid into the court, 
c from which the ſaid eſtreats are made, without any wil- 
ful or fraudulent diſcharge, omiſſion, miſnomer, or deſa & 
„ whatſoever : So help you God,” 4 5 W. c. 24. ſ. 5. 
Penalty of ma- 5+ And if he ſhall withold, or miſcertify the ſame, he 
king default. ſhall forfeit treble ; half to the king, and half to him 
| that ſhall ſue ; and ſhall alſo loſe his office, and be incapa- 
ble to hold any office in the revenue. 22 C23 C. 2. 
9. E 
8 If recognizances be eſtreated into the exchequer, 
after the eſtreat. becauſe not punctually complied with; yet if the party 
appears and takes his trial the next ſeſſions, or otherwiſe 
performs what he was bound to by the recognizance as the 
caſe ſhall be, he may compound for a very ſmall matter 
in the court of exchequer: becauſe the effect, tho' not 
the exact form of the recognizance, is complied with. 
10 Mod. 278. | oy 
Proceſs for lery- 7. Where any fine or forfeiture ſhall be paid to the 
ing · ſheriff, clerk of the peace, or other officer, and ſo certi- 
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ſheriff againſt ſuch perſon for levying the ſame. 22 & 

222. /. 10. | | 

Sheriff's duty 8. And in levying, the ſheriff ſhall ſhew the eſtreats 

in levying. under the ſea] of the exchequer, to the party indebted ; 

on pain of treble damages to the party, and fine to the 

king, on conviction before the juſtices of the peace, or 
d. 3. c. 9. | 

Egreats in the 9: And the ſheriff ſhall make no eſtreats to levy his own 

ut Bing amerciaments (that is to ſay, in the torn), till two juſtices 

(1 2.) to be named at AZichaeimas ſeſſions by the cuſlas ro- 

| 3 | tuior A .., 


quer. exchequer, à duplicate, certificate, and eſtreat of ſuch 


_ hed into the exchequer ; proceſs ſhall be awarded to the 
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Eſtreat. 


tulorum, or in his abſence by the eldeſt in the commiſſion, 


have inſpected his books; and the ſaid eſtreats ſhall be in- 
dented betwixt the ſaid juſtices and ſheriff, and ſealed with 


their ſeals, the one part to remain with the juſtices, and 


the other with the ſheriff: And the perſons who ſhall ga- 
ther the ſaid amerciaments, fhall be ſworn by the ſaid 
juſtices, that they ſhall take no more than is forfeited, and 
contained in the faid eſtreats. 11 H. 7. c. 15, 


F orm of the eſtreat. 


_ N extract of all the iſſues, fines, amercia- 
Weſtmorland. # ments 4 4 In loft, in- 
poſed, and forfeited to our ſovereign lord the king, at the gene- 
ral quarter ſeſſions of the peace of our faid lord the king, holden 
at in and for the ſaid county ffn 
day of in the year of the reign of —— before 
efquire, juſtices of our ſaid lord the king, aſſigned to 
keep the peace in the ſaid county, and alſo to hear and determine 


divers felomes, treſpaſſes, and other miſdemeanors in the ſaid 


county committed, Joſeph Robinſon, gentlemen, clerk of the 
peace for the county aforeſaid, then and there attending : 
0 O. late of in the ſaid county, labour- 
er, for a treſpaſs and aſſault at —— aforeſaid, in 
the ſaid county, whereof he is indifted and convict- 
ed; his fine ſet at five ſhillings, which he paid to J. s. d. 
the ſheriff in court — i ie es o 5 © 
_ Of A. O. f in the ſaid county, yeoman, be- 
cauſe he came not now here to anſwer to ſuch things as 
againſt him, on the part of our ſaid lord the king, 
ſhould be objected, as by a certain recognizance taken 
before J. P. eſquire, one of the juſtices of our ſaid 
lord the king, aſſigned to keep the peace in the ſaid 


county, he undertook — = _— 10 0 


Of A. 8. of in the ſaid county, yeoman, one 

of the pledges of the ſaid A. O. becauſe he had him 

not to anſwer as above — -= 5 0 0 
Of B. S. of in the ſaid county, yeoman, the 

other of the pledges of the ſaid A. O. for the like —— 5 © © 


Evidence. 


475 


* 
F 
i 
! 
«- 4 4 
i 
4 4 
i 1 
+3 
N * 5 
A 1 
7 
4 $ © 
Wo 
1 
q _ . 
4 = 
HR. 
1 
e 
1 4 
- B 
F7 
0 1 f 
x 2 
11 
Be - 
b 6 17 
it 2 i 
1 i 
y 
1 
1 
24 
13 B 
5 * 
77 n 
2 
\ * a 
&- 
$03 
9 
1 
11 
"LM 
£.5M 
be 

* 

-. 
* 13 
72 

2 

"4 
{LY 
4 1 
"£2 BY 
— * 

2 
1 
BS. 

4 
LEE | 

4 15 
# 1 
3 
1 * 
1 

: 2 * 
: 541 
13 & 
1 
9 
1 * 
y l 
LV 
1 
4 + 
1 
11 
= 
10 
1 
1 4 4 
' 
+3 
' © 5 
1 
4 » 
1 — 
j 
oF * 
: 
4 * 
7 4 ©. 
35 
7 I 
1 py 
1 
* 
5 + Is 
+ 
Ws 
: 2 
4 T7 
7 * 
41 5 
1 1 
3 
1 
1 
* 
. 1 
PF: 
1 
2 
Y 
1 
1 
I 
© 7 
 & 
p 4 
: I 
2X 
7 
4 
. = 
3 
— 
4 "Y 
4 1 

* 

* - 

% / 

** 

7 

x 

1 4 
» 1 
f 
: * 
0 & 
: : 1 
12 
1 
by 
bs 
* 
*. 
* 

? 

1 
£8 

1 

7 
* 
\ 


Evidence, 
J. Of evidence in general. | 
I. Of written evidence. 
III. Of the evidence of witneſſes. | 
V. Of proceſs to cauſe witneſſes to appear. 
V. Of the manner of giving evidence, 


J. Of evidence in general. 
© Evidence, what, I- 2 in legal underſtanding, doth not only 


contain matters of record, as letters patents, fines, 
recoveries, inrollments, and the like, and writings under 
ſeal, as charters and deeds, and other writings without 
ſeal, as court rolls, accounts, and the like; but in a larger 
ſenſe it containeth alſo the teſtimony of witneſſes, and 
other proofs to be produced and given, for the finding of 
any iſſue joined between the parties. And it is called 
evidence, becauſe thereby the point in iſſue is to be made 
evident to the jury. 1 IA. 283. | 
The beſt evi- 2. It is a general rule in all caſes, civil and criminal, 
dence is required. that the beſt evidence that may be had, or that the nature 
| of the thing will bear, is to be given; and it is upon this 
reaſon, that a copy of the record is admitted, becauſe one 
cannot have the record itſelf; but a copy of a copy will 
not do. Law of Evid. 286. 
preſumptive 3. Many times juries, together with other matter, are 
evidence. much induced by preſumptions; whereof there are three 
ſorts, violent, probable, and light or temerary. Violent 
preſumption many times amounts to full proof; as if one 
be run through the body with a ſword in a houſe, whereof 
he inſtantly dieth, and a man is ſeen to come out of that 
houſe, with a bloody ſword, and no other man was at that 
time in the houſe. Probable preſumption moveth little. 
But light or temerary preſumption moveth not at all. 
1 Inſt. 6. | | 
If all the witneſſes to a deed be dead (as no man can 
keep his witneſſes alive, and time weareth out all men) 
then violent preſumption, which ſtands for a proof, is 
continual and quiet poſſeſſion ; altho' the deed may re- 
ceive credit from a comparing of ſeals, writing, and the 
like. I Iuſt. 6. 
What number of 4. The common law did not require any certain num- 
witneſſes are ber of witneſſes, for the trial of any crime whatſoever. 
8 2 Haw, 428. 
And 


Evidence, 477 
- And before a juſtice; of, the peace in divers caſes, one 

witneſs is ſufficient to convict an offender ; the ſame being 

directed by ſpecial ſtatutes. -. a De 

But in caſe of high treaſon, whereby corruption of blood 
ſhall be made, no perſon ſhall be attainted, but upon the 

_ eaths of two witneſſes, either both to the ſame overt act, 
or one of them to one, and the other of them to another 
overt act of the ſame treaſon. 7 W. c. 3. ſ. 2. 

In like manner, in thoſe courts which proceed by the 
rules of the civil law, as the ſpiritual court, and the courts 
of equity, two witneſſes are generally required: And the 
reaſon why the civil law requires two witneſſes is, becauſe 


© their trial is by witneſſes, and not by a jury of twelve men. 
ww But where the trial is by verdict of twelve men, there the 
er judgment is not given upon witneſſes, or other kind 
ut of evidences, but upon the verdict ; and upon ſuch evidence 
er as-is given to the jury, they give their verdict. 1 Inſt. 6.6. 
1d Ploꝛod. 12 a. 

of By 29 C. 2. c. 3. /. 5. Deviſes of lands ſhall be at- 
* N teſted by three witneſſes at the leaſt. 

6 
2 II. Of written evidence, 

s | 
re 1. Acts of par'iament relate either to the kingdom in 2g of bas 
1s general, and are therefore called general acts of parliament ; ment. 
ne or only to the concerns of private perſons, and are thence 
ill | called private acts of parliament. Theory of Evid. 2. 

A general act of parliament is taken notice of by the 
Ire judges and jury, without being ſhewed ; and hence it is 
ee that it hath been ſaid, that the printed ſtatute book is good 
nt evidence of general acts of parliament; not that the 
ne printed ſtatutes are the perfect and authentic copies of the 
of records themſelves, but every perſon 1s ſuppoſed to know 
lat the law; and therefore the printed ſtatutes are allowed to 
lat be evidence, becauſe they are the hints of that which is 
1 ſuppoſed to be lodged in every man's mind already. id. 
Ls X* 6: Os 
| But in the caſe of private acts of parliament, the printed 

an | ſtatute book is not evidence, though reduced into the ſame 
n) f volume with the general ſtatutes ; but the party ought to 
18 have a copy compared with the parliament roll; for they 
re- 


are not conſidered as already lodged in the minds of the 
the people. id. 8. | 
However, a private act of parliament, that is in pfint, 


m- which concerns a whole county (as the act of Bedford 
er. levels) or a large body of people (as the whole clergy in 

p general) hath been allowed to be given in evidence, with- 
n 


out comparing it with the record; and theſe things are 
2 4 the 


Records of 
courts, 
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Evidence. 


the rather admitted, becauſe they gain ſome authority 
from being printed by the king's printer; and beſides, 
from the notoriety of the ſubject of them, they are ſup- 
poſed not to be wholly unknown. id. 8. 

2. Records of the king's courts prove themſelves, and 
cannot be proved by witneſſes. But copies of them muſt 
be proved by witneſſes, and then they are good evidence. 


No razure or interlining ſhall be intended in them. But 


the ſureſt way is, to exemplify a record under the great 
ſeal, or at leaſt under the ſeal of the court. 10 Co. 92. 

And nothing ſhall be admitted as evidence of what was 
done at another trial, till the record of that trial be pro- 
duced. Read. Evid. 

3. There are alſo other publick matters that are not re- 
cords, as court rolls, and tranſactions in chancery; and 
of theſe, copies may be given in evidence. Theory of 
Evid. 22, 23. = 

The reaſon why the proceedings in chancery are not 
records is this, becauſe they are not the precedents of 


juſtice z for the judgment there is, according to equity 


and good conſcience, and not according to the laws and 


cuſtoms. And the reaſon why any record is of validity 
and authority is, becauſe it is a memorial of what is the 
law of the nation; now chancery preceedings are no me- 


morials of the laws of England, becauſe the chancellor is 
not bound to proceed according to the laws. id. 23. 


The rolls of a court baron are evidence ; for they are 
the publick rolls, by which the inheritance of every te- 


nant is preſerved ; and they are the rolls of the manor 
court, which was anciently a court of juſtice relating to 
all property within the diſtrict, id. 43. 

4. Depoſitions of witneſſes may be read when the wit- 
neſs is dead, but not when the witneſs is living; for whilſt. 
the witneſs is living, they are not the beſt evidence the 
nature of the thing is capable of. Theory of Evid. 3o. 

Yet they may be read when a witneſs is fought and 
cannot be found; {or then he is in the ſame circumſtan- 
ces, as to the party that is to uſe him, as if he were dead, 74. 

So if it is proved that a witneſs was ſubpcenaed, and 
fell ſick by the way; for in this caſe likewiſe, the depoſi- 
tion is the beſt evidence that can be had, and that anſwers 
what the law requires. id. 

But a depoſition cannot be given in evidence againſt any 
perſon that was not party to the ſuit ; and the reaſon is, 


becauſe he had not liberty to crofs examine the witneſs ; 


and it is againſt natural juſtice, that a man ſhould be con- 
cluded by proots in a cauſe to which he was not a party. 
For this reaſon, depoſitions in chancery ſhall not be read 
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Evidence. 


for or againſt the defendant upon an information or in- 
dictment, for the king was no party to the ſuit, id. 

Yet this rule admits of ſome exceptions ; as particu- 
larly, in all cafes where hearſay and reputation are evi- 
dence ; for undoubtedly what a witneſs, who is dead, 
hath ſworn in a court of juſtice, is of more credit than 
what another perſon ſwears he hath heard him ſay. So a 


_ depoſition taken in a cauſe between other parties, will be 


admitted to be read, to contradict what the ſame witneſs 
ſwears at a trial. id. 30, 31. 

It is a general rule, that depoſitions taken in a court 
not of record, ſhall not be allowed in evidence elſewhere. 
So it hath been holden in regard to depoſitions in the ec- 
cleſiaſtical court, tho' the witneſſes were dead. So where 


there cannot be a croſs examination, as depoſitions taken 
before commiſſioners of bankrupts, they ſhall not be read 


in evidence. Id. 33, 34. 


But it ſeems to be ſettled, that the examination of an 


informer taken upon oath, and ſubſcribed by him, either 


before a coroner upon an inquiſttion of death, or before 


juſtices of the peace, in purſuance of the ſtatutes of Phil. 
& ar. upon a bailment or commitment for any felony, 
may be given in evidence at the trial, if it be made out b 
oath to the ſatisfaftion of the court, that ſuch infor- 
mer is dead, or unable to travel, or kept away by the 
means or procurement of the priſoner, and that the exa- 
mination offered in evidence is the very ſame that was 
ſworn before the coroner or juſtice, without any alteration 
whatfoever. 2 Haw. 429. 

But it hath been adjudged, that it- is not ſufficient to 
authorize the reading of ſuch examination, to make oath 
that the proſecutors have uſed all their endeavours to find 
the witneſs, but cannot find him. 2 Haw. 430. 

But it is ſaid to have been adjudged, by the court of 
king's bench, in the 7 W. (1 Salk. 281.) upon advice 
with the juſtices of the common pleas, on an indictment: 
for a libel, that depoſitions taken before a juſtice of the 
peace, relating to the fact, could not be given in evidence, 
though the deponent were dead ; and that the reaſon why 
ſuch depoſitions may be given in evidence in felony, de- 
pends upon the ſtatutes of Phil. & Mar. and that this can- 
not be extended farther than the particular caſe of felony. 
But in the report of this caſe, 5 Mod. 165. it is ſaid, that 
the reaſon why ſuch depoſitions could not be read, was be- 
cauſe the defendant was not preſent when they were taken, 
and therefore had not the benefit of a croſs examination, 
2 Haw, 430. = | 

ge: Anciently, 
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20 | 
Evidence. | 

| Anciently, depoſitions. taken perpetuam rei memoriam 
were not publiſhed till after the death of the witneſſes, 
becauſe they. were no evidence while the witneſſes were 
living; but this practice was found very inconvenient, 
becauſe thereby witneſſes became ſecure in ſwearing what- 
ever they pleaſed, inaſmuch as they never could be pro- 
ſecuted for perjury, Theory of Evid. 32. | | 
What a man himſelf, who is living, hath ſworn at one 
trial, can never be given in evidence at another to ſupport 
him, becauſe it is no evidence of the truth ; for if a man 
be of that ill mind to ſwear falſely at one trial, he may do 
the ſame at another on the ſame inducements ; but what a 
man ſays in diſcourſe, without premeditation or expecta- 
tion of the cauſe in queſtion, is good evidence to ſupport 
him, becauſe that ſhews that what he ſwears is not from 
any undue influence. But if a man hath ſworn at one 
trial different from what he hath ſworn at another, this is 
good evidence as to his diſcredit. id. 35. | 1 
5. No verdict ſhall be given in evidence, but between 
ſuch who were parties or privies to it; becauſe otherwiſe, 
a man would be bound by a deciſion, who had not the li- 
berty to croſs examine: and nothing can be more contrary 
to natural juſtice, than that any body ſhould be injured by 
a determination, that he, or thoſe under whom he claims, 

was not at liberty to controvert. Theory of Evid. 18, 19. 
And a verdict will not be admitted in evidence, without 
likewiſe producing a copy of the judgment founded upon 
it; becauſe it may happen, that the judgment was arreſted 
upon a new trial granted, But this rule doth not hold, 
in the caſe of a verdict on an iſſue directed out of chan- 
ecry ; becauſe it is not uſual to enter up judgment in ſuch 
caſe; and the decree of the court of chancery is equally 
proof that the verdict was ſatisfactory, and ſtands in force. 


id. 21. | 


Sentence or final 6. A dccree in chancery may be given in evidence be- 
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tween the ſame parties, or all claiming under them; for 
their judgments muſt be of authority in theſe caſes, where 
the law gives them a juriſdiction: for it would be very 
abſurd, that the law ſhould give them a juriſdiction, and 
yet not ſuffer what is done by force of that juriſdiction to 
be full proof. Theory of Evid. 36, 37. | 

And note, wherever a matter comes to be tried in a 
collateral way, the decree, ſentence, or fudgment of any 
court, eccleſiaſtical or civil, having competent juriſdiction, 
is concluſive evidence of ſuch matter : and in caſe the 
determination is final in the court, of which it is a de- 
oree, ſentence, or judgment, ſuch decree, ſentence, or judg- 
| ment 


Evidence. 
ment will be concluſive in any other court having concur- 
rent juriſdiction. id. 37, | 


7. Upon a trial at bar, a deed was offered in evidence, Antient deed 
0 


executed 36 years ago, without proving the hands; which 
was oppoſed by the other ſide; but admitted by the court, 


who ſaid, there was no fixed rule about it, but that it had 


often been allowed, where a deed was but 25 or 30 years 


old. Vin. Evid. Q. a. 9. E. 11 G. 2. Porter and Gordon. 
8. In caſes where writings have been loſt by burning of Writings loſt or 


houſes, by rebellion, or when robbers have deſtroyed them, 
or the like; the law, in ſuch caſes of neceſſity, allows them 
to be proved by witneſſes. Fenk. 19. Wood, b. 4. c. 4. 
If a man deſtroys a thing that is deſigned to be evidence 
againſt himſelf, a ſmall matter will ſupply it ; and there- 


fore the defendant having torn his own note ſigned by him, 


a copy ſworn was admitted to be good evidence to prove it. 
L. Laym. 731. | | 

And it was holden for law, by Vernon judge of aſſize, 
that where the defendant himſelf hath the deed which con- 
cerns the land in queſtion, and will not produce it; in ſuch 
a caſe, the copy thereof will be permitted to be given in 
evidence; and ſo it was, and the witneſs ſwore it once in 
his hand, and that the copy produced was a true copy of 
the deed, and himſelf did examine it. Clayt. 15. 


481 


concealed. 


And in ſuch like caſes, it is ſaid, that if the party has 


no copy, he may produce an abſtract, nay even give parol 
evidence of the contents. And where poſſeſſion has gone 
along with a deed many years, the original of which is 


loſt or deſtroyed, an old copy or abſtract may be given in 


evidence without being proved to be true; becauſe in ſuch 


caſe it may be impoſſible to be give better evidence. Theory 


of Evid. 54. 

Where an original note of hand is loſt, and a copy of 
it is offered in evidence to ſerve any particular purpoſe in a 
cauſe ; ſufficient probability muſt be ſhewed to ſatisſy the 
court, that the original note was genuine, before the copy 
will be allowed to be read. Tracy Att. 446. 

But by lord Hardwicke, Ap. 16, 1740 : On exceptions 
to a maſter's report. Where a rent charge is granted by 
deed, and the deed happens to be loſt, the plaintiff cannot 
read a capy in evidence at law, but muſt either ſet up a 
preſcriptive title to the rent, from a conſtant and unin- 
terrupted payment, or he muſt bring his bill in equity, 
to be relieved againſt the accident of the originz!'s being 
loſt. And the ſame rule holds in cafe of a bond; for 


it, yet it is not ſufficient at law, for the plaintiff mult de- 
V0h 4. SE > clare 


though an hundred witneſſes could prove the ſubſtance of | 
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Writing with 


f* a 
Evidence. 
clare upon it, ſetting forth that he produceth it in court. 
2 Tracy Ath. 61. TT . 
9. An indenture to guide the uſes of a common reco- 


the ſeal torn off. very, was offered in evidence, but the ſeals were torn off; 


Letters patent, 


Copy of a will, 


Other eopies: 


yet it being proved to have been done by a little boy, it 


was allowed to be read. Palm. 402, . 

To prove the taking of an oath, in the act of uniformity, 
a certificate was produced that had only a ſmall piece af 
wax upon it. By Twiſden; if it were ſealed, tho' the 
ſeal was broken. off, yet it may be read, as we read reco- 
veries after the ſeal broken off ; and he ſaid, he had ſeen 
an adminiſtration given in evidence after the ſeal broken 
off, and ſo wills and deeds. 11 Mod. 11. I. 21 C. 2. 
Clerk and Heath, „ Re 

10. If upon collateral iſſue, it is to be proved, that ſuch 


a one was Juſtice of the peace, baronet, or the like; com- 


mon reputation is ſufficient proof, without ſhewing the 
commiſhon, or letters patent of the creation. Tr. per pats 
4 5 i 
g -% T he copy of the probate of a will is good evidence, 
where the will itſelf is of chattels ; for there the probate 
is an original, taken by authority, and of a.publick nature; 
otherwiſe, where the will is of things in the realty ; be- 
cauſe in ſuch caſe the eccleſiaſtical courts have no autho- 
rity to take probates ; therefore ſuch probate is but a copy, 
and the copy of it is no more than the copy of a copy. 
3 Salk. 154. 55 9 
For the copy of an original is evidence, where-ever 
the original is evidence, if proved a true copy; but the 
copy of the probate of a will of land is no evidence, be- 


cauſe the probate in ſuch caſe is not an original taken by 


authority, and therefore is only a copy of a copy. Comb. 


337+ 


of town-books, and the like ; for where the original it- 
ſelf is good evidence, the immediate copy thereof is alſo 
good evidence. Skin. 584. L. Raym. 154. 

And generally, where-ever an original is of a public 
nature, and would be evidence if produced, an immediate 
{worn copy thereof will be evidence, as a copy of a bar- 


gain and ſale, of a deed inrolled, and the like; but where 


an original is of a private nature, a copy is not evidence, 


unleſs the original is loſt or deſtroyed. 3 Salk. 154. H. 


8 . Lynch and Clarke. | 
On a warrant to a conſtable to diſtrain goods by virtue 
of an act of parliament ; the conſtable makes diſtreſs, and 
| : | returns 


4 


12. So the copy of the court roll of a manor, is good 
evidence; as allo the copy of a church-regiſter, the copies 


e 
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Evidence, | 


returns the 8 to the offender, but keeps the war- 
kant. Reſolved, that a copy of the warrant in this caſe 
will be good evidence. 6 Med. 83. M. 2 An, Morley 
and Staker. 


„ 1 poſt mortem is evidence, but not con- Inquiſition poſt 
cluſive. 2 7. Jones. 224. M. 34 C. 2. Earl of TAO 


v. Fo 2 


14. The entry of the names and titles of perſons in a Pariſh regiſter, 


church book either for marriages or births is evidence, 
but not concluſive evidence of "the marriage or birth of 
any perſon, unleſs the identity of the perſons (by ſuch 
entries intended) is fully proved, and alſo ſtrengthened 
with circumſtances, as « ohabitation, the allowance of the 
parties Nl and the like, Vn. Evid. (A. b. 15.) 
ITT. 


15. Rolls or ancient books in the heralds office, are Heralds bo: ks, 


evidence to prove a pedigree ; but an extract of a pedi- 


gree, proved to be taken out of records, ſhall not ; be- 


cauſe ſuch extracts is not the beſt evidence in the 1 of 
the thing, as a copy of ſuch records might be had. Theory 


of Evid. 45. 


483 


Moi tem. 


16. An old terrier, or ſurvey of 2 manor, whether gc- Bounder roll. 


cleſiaſtical or temporal, may be given in evidence; for 
there can be no other way of aſcertaining the old tenures 
or boundaries. Theory of Evid. 44. 

17. A terrier of glebe is not evidence for the parſon, 
unleſs ſigned by the churchwardens, as well as the par- 
ſon ; nor then neither, if they be of his nomination : and 
tho' it be ſigned by them, yet it ſeems to deſerve very lit- 
tle credit, unleſs it is likewiſe ſigned by the ſubſtantial in- 
habitants. But in all caſes, it is certainly ſtrong evidence 


_ againſt the parſon. Theory of Evid. 45. 
18. M. 11G. Serle and lord Barrington. The indorſe- Indorſement of 


intereſt on 2 
I bond. 


ment on a bond by the obligee, of payment of intereſt 
was allowed to be given in evidence by his adminiſtrator, 
to take off the prefumption from the length of time. L. 
* 1371. 

. By the 7 J. c. 12. No tradeſman nor handicraft- 
man mall be allowed to give his ſhop-book in evidence, 
on an action for money due for wares delivered, or for 
work done, above one year before the action brought. 
But this not toextend to any trading between merchant 
and merchant, merchant and tradeſman, or between tradeſ- 
man and ae ee for any thing directly falling within 
the compaſs of their mutual trades and merchandize. 

n the caſe of Pitman and Maddox, 11 V. A ſhops 
book was allowed for evidence, it being proved that the 
EF 2- ſervant 


Terrier, 


Shop- book, 
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Book of ac- 


counts, 


Private book of 


entries. 


Inſcription on a 
grave- ſtone. 


Almanack. 


Father's entry of 


the chi:d's birth. 


General hiſtory, 


. Evidence. 


ervant that writ the book was dead, and this was his 
hand, and he accuſtomed to make the entries, and no 
proof was required of the delivery of the goods; and Holt 
Ch, J. ſaid it was as good evidence as the proof of a wit- 
neſs's hand to an obligation; and he held, that tho? the ſta- 
tute of the 7 7. ſays, a ſhop-book ſhall not be evidence af- 
ter the year, yet it is not of itſelf evidence within the year. 
2 Salk, 690. + 

20. A man's book of accounts is no evidence for the 
owner of the book, but for the adverſe party; for his 
book cannot be of better credit than his oath, which would 
not ſerve in his own caſe; Tyr. per pais 348. 

21. In the caſe of the Queen and Mud, the defendant, 
. and eight others, were incorporated under an act made 39 
El. by the name of the ſurveyors of the highways at Azle/- 
bury in the county of Bucks, and were truſtees of a cha- 
rity called Bedford's gift. An information was preferred 

againſt the 1 rg for executing this office, being an 
office of truſt, without having taken the oaths, contrar 

to the 25 C. 2. c. 2. To which he pleaded Not guilty. 
And now it was moved for a rule, that the proſecutor 
might have two books produced, which theſe. ſurveyors 
kept, in which they entred their elections, and alſo their 
receipts and diſburſements ; and that he might take copies 
of what he thought neceſſary, and that the *books might 
be produced at the next aſſizes at the trial. But it was 
denied by the court; becauſe they are perfectly of a pri- 
vate nature, and it would be to make a man produce evi- 
dence againſt himſelf in a criminal proſecution. L. Raym. 
2 

: 4 A copy of an inſcription on a grave-ſtone, hath been 
allowed to be given in evidence. 

23. The examination of an almanack, that ſuch a day 
of the month was Sunday, was ruled to be ſufficient ; and 
that a trial of this by a jury is not neceſſary, altho' it is a 
matter of fact, Cro. Elix. 227. 

And the reaſon why the kalendar in an almanack is al- 
lowed as evidence ſeemeth to be, becauſe the ſaid kalendar 
is part of the book of common oy, which is eſtabliſhed 
by act of parliament. 

24. And an almanack wherein the father had writ the 
day of the nativity of his ſon, was allowed as evidence to 
prove the nonage of his ſen, Raym. 84. 

25. Camden 5 Britannia was offered in evidence, to prove 
a particular cuſtom, but refuſed ; for the court held, that 
a general hiſtory might be given in evidence to prove A 
matter relating to the 1 ingdom i in general, becaule the na- 


ture 


duce, Theory of Evid. 25, 26. 


* 


Evidence. 

ture of the thing requires it; but not to prove a particu- 
lar right or cuſtom : So in the caſe of St. Katherine's hoſ- 
pital, Hale Ch. J. allowed a chronicle to be evidence of 


a particular point of hiſtory in Edward the third's time : 


So a year book may be evidence to prove the courſe of the 
court. And in this caſe it was admitted, that heralds books 
are good evidence as to pedigrees, and pariſh regiſters as to 
births. and marriages, upon the nature of the thing. But 
in the exchequer, the queſtion being whether the Abbey de 
Fontibus was an inferior abbey or not, Dugdale's Monaſticon 
was refuſed for evidence, becauſe the original records might 
be had in the augmentation office. x Salt. 281, 7 W. 


Stainer and the Burgeſſes of Droitwich, 


So in the caſe of Cockman and Mather, E. 13 G. On 
a; trial at bar, concerning the right of viſiting Univerſity 
college in Oxford, one of the iſſues was, whether king 
Alfred was founder. And the counſel for the plaintiff 


would have given in evidence ſeveral hiſtorians as to this 


point. But the chief juſtice declared, that ſuch evidence 
is never admitted, unleſs in proof of a point concerning 
the public government. And the evidence was not allowed. 
Barnard. 14. i, 


* 


26. It ſeems to have been generally holden, fince the 8 of 
reverſal of the attainder of Agernon Sidney, that ſimilitude hands, 


of hands is not evidence in any criminal caſe, whether 
capital or not capital. 2 Haw. 431. L. Raym. 39. 

And, generally, it is ſaid, that ſimilitude of hands is 
no evidence; but ſaying that he was well acquainted with 
his writing, and knew it to be the party's, is evidence. 
Vin. Evid. (T. b. 48.) 14. | 

And in general caſes, the witneſs ſhould have gained 
his knowledge from having ſeen the party write; but un- 
der ſome circumſtances that is not neceſſary : as where the 
hand-writing to be proved is of a perſon reſiding abroad, 


one who has frequently received letters from him in a 


courſe of correſpondence, would be admitted to prove it, 


tho' he had never ſeen him write. So where the antiqui- 


ty of the writing makes it impoffible for any living witneſs 
to ſwear he ever faw the party write ; as where a parſon's 
book was produced to prove a modus, the parſon having 
been long dead, a witneſs who had examined the pariſh 
books, in which was the fame perſon's name, was per- 
mitted to {wear to the ſimilitude of the hand-writing, for 
it was the beſt evidence in the nature of the thing, for 
the pariſh books were not in the plaintiff's power to pro- 
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Confeſſion. 


Witneſs of kin 
to the party, 


Witneſs infa - 


of he never was convicted. 2 Haw. 433. 


epidenes. 


III. Of the evidence of witneſſes. X 


1 It "VER that the confeſſion of the defendant, whether, 


taken on an examination before juſtices of the peace, in 


purſuance of the 1 & 2 P. & MA. c. 13, or 2 & 3 P. & 
M. c. 10. upon a bailment or commitment for felony, or 
taken by the common law upon an examination for other 
crimes not within thoſe ſtatutes, or in diſcourſe with pri- 

vate perſons, hath always been allowed to be given in evi- 
dence, again ſt the party confeſling, but not againſt others. 
2 Hawe. 429. | | 

2, It is to be obſerved, that there be many circumſtan- 
ccs that diſable a juror, chat are not ſufficient exceptions 
againſt a witneſs: Thus the exception of kindred is a good 
cauſe of challenge againſt a juror, but not againſt a wit- 
neſs; therefore the father may be a competent witneſs for. 
or againſt his ſon, or the ſon for or againſt his father. 
Fheſe and the like exceptions may be to the credit or cre- 
dibility of the witneſs, but are not exceptions againſt his 
competency. 2 H. H. 276. 

For, that I may obſerve it once for all, the exceptions 
to a witneſs are of two kinds. 1. Exceptions to. the cre- 
dit of the witneſs, which do not at all diſable him from 
being ſworn, but yet may blemiſh the credibility of his 
teſtimony ; and in ſuch caſe the witneſs is to be allowed, 
but the credit of his teſtimony is left to the jury. 2. Ex- 
ceptions to the competency of the witneſs, which do ex- 
clude him from giving his teſtimony, and of theſe excep- 


_ tions the court is the judge. 2 H. H. 276, 277. 


3. It ſeems agreed, that an attainder, judgment, or con- 
viction of treaſon, felony, piracy, præmunire, perjury, or 
ſorgery on 5 El. and alſo a judgment in attaint for giving 
a falſe verdict, or in conſpiracy at the ſuit of the king; 
and al ſo judgment for any heinous crime to ſtand on che 
pillory, or to be whipped. or branded, are good cauſes of 
exception againſt a witneſs, while they continue in force. 
2 How. 432. Theory of Evid. 107. 

But it is agreed, that no ſuch conviction or judgment 
can be made uſe of'to this purpoſe, unleſs the record be 


actually produced in court. 2 Haw. 433 


Alfo, it is a general rule, that a witneſs ſhall not be 
aſked any queſtion, the anſwering to which might oblige 
him to accuſe himſelf of a crime; and that his credit is to 
be impeached only by general accounts of his character and 
reputation, and not by proofs of particular crimes, where- 


And 


Evidence, 
And a man ſhall not be permitted to ſwear, that he was 
ſuborned and perjured. St. Tr. J. 3. 427, 

And lord Cite ſays, a witneſs alledging his own infamy 
ar turpitude, is not to be heard. 4 IIſt. 279. | 
Thus a wife was diſallowed to be a witneſs to prove her 
huſband had no acceſs to her in a caſe of baſtardy. Se,. 
Caſes V. 2. 175. K. and Reading. M. 8 G. 2. 

It ſeems clear at this day, that outlawry in a perſonal] 
action is not a good exception againſt a witneſs, as it is 
againſt a juror. 2 Haw. 433. 

A perſon convicted of felony, who is admitted to his 
clergy, and burnt in the hand, is thereby re- enabled to be 
a witneſs, 2 Haw. 

And it ſeems agreed, that the king's pardon of treaſon, 


or felony, after a conviction or attainder reſtores the party 
to his credit. 2 Haw. 433. | 


4. It ſeems agreed to be a good exception, that a wit- Witness 
nels, is an infidel ; that is, as it ſeemeth, that he believes fidel. 


neither the Old nor New Teſtament to be the word of 
God, on one of which our laws require the oath ſhould 
be adminiſtred. 2 Haw. 434. But Mahometans and 
Pagans have been admitted to be ſworn in their own coun- 
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an in - 


try. hes. | 5 
1 ant of diſcretion is a good exception againſt a wit- Witneſs wanting 
neſs; on which account alone it ſeems, that an infant may diſeretion. 


be excepted againſt. 2 Haw. 434. 
But if an infant be of the age of 14 years, he is as to this 
purpoſe of the age of diſcretion, to be ſworn as a witneſs ; 


but if under that age, yet if it appear, that he hath a com- 


petent diſcretion, he may be ſworn. 2 H. H. 278. 
And in many caſes an infant of tender years may be ex- 


amined, where the exigence of the caſe requires it; which | 
poſſibly, being fortified with concurrent evidences, may 


be of ſome weight ; eſpecially in caſes of rape, buggery, 
and ſuch crimes as are practiſed upon children. 2 H. H. 
279, 284. 

But in no caſe ſhall an infant be admitted as evidence, 
without oath. Str. 700. Tracy Atk. 29. 


6. It ſeems an unconteſted rule in all caſes, that it is a Witneſs inte- 


good exception againſt a witneſs that he is either to be a 


gainer or loſer by the event of the cauſe, whether ſuch ad- 


vantage be direct and immediate, or conſequential only. 


2 Haw. 472. 


Thus in an information upon the ſtatute of uſury, the 
party to the uſurious contract ſhall not be admitted to be 


a witneſs againſt the uſurer, for in effect he ſhould be 


witneſs in his own cauſe, and ſhould avoid his own bonds 


114 and 


reſted. 
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Evidente. 
and aſſurances, and diſcharge himſelf of the money bor- 
rowed. 1 Int. 6. ' 
Thus alſo an attorney ought not to be examined againſt 
his client, becauſe he is obliged to keep his ſecrets : but 4 


his own knowledge before retainer, he may be exami 


a witneſs, if ſerved with a ſubpcena. Mood, b. 4. c. 4. 


But upon, an indictment for battery, or the like, the 
party grieved may be a witneſs againſt the defendant, be- 
cauſe the proſecution is at the ſuit of the king. Mood, b. 4. 
Co 5. 

And in may criminal caſes, from the neceſſity of the 
thing, intereſted perſons are allowed as witneſſes. As 
where the owner proſecutes an indictment of felony for 
ſtolen goods, he is concerned in intereſt ; for he will be 
intitled to reſtitution : and yet his evidence is admitted. So 
in removing an indictment by certiorari ſrom the ſeſſions 
to the king's bench; tho? the proſecutor in that caſe, if the 
defendant be . is intitled to his coſts, yet he is 
allowed as a witneſs, So where a man, in caſe of convic- 
tion of the offender for a robbery, will be intitled to a 40 J. 
reward; yet his evidence ſhall be received. And by Par- 
ker chief juſtice : As to the caſes where a 401. reward is 
given, they admit of this anſwer ; that the intention of 
thoſe acts would be quite defeated, if ſo be the reward 
ſhould take off the evidence. The ſame anſwer may ſerve 
to the caſes put upon an indictment of felony for ſtolen 
goods; and where the indictment is removed by certiorari: 
for none in the firſt caſe but the owner can prove the 
property of the goods; and in the ſecond, if the giving 


of coſts ſhould take off the evidence of the proſecutor, the 


act of parliament deſigned to diſcountenace the removing 
of ſuits by certiorari, would give the greateſt encourage- 
ment to them that is poſſible. 10 Add. 193. MH. 12 An. 
D. and MAuſcott. =O 

Alſo it ſeems agreed, that it is no good exception againſt 
a Witneſs, that he has a maintenance from the king; for 
every one may maintain his own witneſſes. 2 Haw. 434. 

Thus alſo, one commoner may be a witneis for another 
claiming common, becauſe in effect it charges himſelf; 
that is to ſay, he admits another to have common with 
himſelf. But if the preſcription be, that all the inhabitants 
of ſuch a place ought to have common. there, one of the 
inhabitants cannot be a witneſs, to prove that another of 
the ſaid inhabitants ought to have common there, becauſe 


in effect he would ſwear to give himſelf right of common 
there. L. Roym. 731. 
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A truſtee may be a witneſs, if he hath releaſed his truſt; | 
but not if he hath conveyed it over. Sid. 315. M. 18. 
C. 2. Stevens and Gerrard, 
An heir at law may be awitneſs concerning the title ta 
the land, but the remainder man cannot, for he hath a 
preſent intereſt, but the heirſhip is a mere contingency. 
1 Salk. 28 3. M. 10 V. Smith and Blackham. 
In evidence to a jury at bar, a ſpecial iſſue by rule of 
court was directed to try the cuſtom of lady Percie's manor 
of Meſtwood in Cumberland, whether fines on the tenants on 
their lord's death, be due to the heirs or ſucceſſors of the 
lord, during his minority ; the defendant excepted to the 
ſteward, becauſe he had a fee on admiſſion, but it was not 
allowed, and he was ſworn, 3 Keb. go. 
A witneſs's laying a wager in the cauſe, is no hindrance 
to his being a witneſs ; for the other has an intereſt in his 
evidence which he cannot deprive him of. Fareſl. 31. 
Str. 652. ä : 
If a perſon apprehends himſelf to be intereſted, tho' in 
ſtrictneſs of law he is not, yet he ought not to be ſworn : 
as where the witneſs for the plaintiff apprehended that if 
the plaintiff ſhould recover, he would remit a claim of 
ſome money which he (the plaintiff.) had upon this witneſs; 
but if he ſhould not recover, he would not remit it; al- 
though in ſtrictneſs of law, his recovering or not recover- 
ing in that caſe would not alter the claim: or as in caſe 
where the witneſs owned himſelf to be under an honorary, 
though not under a binding engagement, to pay the colts, 
Str. 129. 8 Hp | 
7. It ſeems agreed, that the huſband and wife being as Huſband and 
one and the ſame perſon in affection and intereſt, can no wife. 
more give evidence for one another, in any caſe whatſo- 
ever, than for themſelves; and that regularly the one ſhall 
not be admitted to give evidence again the other, nor the 
examination of the one be made uſe of agamlt the other, 
by reaſon of the implacable diſſenſion which might be 
cauſed by.it, and the great danger of ee tak ing 
the oaths of perſons under ſo great a bias, and the extreme 
© hardſhip of the caſe. Yet ſome exceptions have been al- 
lowed in caſes of evident neceſſity ; as in the lord Audley's 
caſe, who held his wife, while his ſervant by his command 
raviſhed her; or where a man is indicted for a forcible 
marriage on the ſtatute of the 3 H. 7. or where either a 
huſband or wife have cauſe to demand ſureties of the peace 
againſt the other. 2 Haw. 431, 432. : 
8. It ſeems agreed, that it is no exception rgainſt a Judge or juror 
periou's giving evidence either for or againſt a 2 being a witncfs, 
| that 


/ 


Evidence, 
that he 1s one of the judges or Jurors who are to try him,” 
2 Haw. 4.32. 

But where a juror is called upon to give his . 

he ought to give it upon oath openly in court, and not 

be examined privately by his companions. Bac. Abr. 

Evid. A. 2. 

Witneſs being an 9. It hath been long ſettled, that it is no exception 

accomplice, ' againſt a witneſs, that he hath confeſſed himſelf guilty of 
the fame crime, if he hath not been indicted for it; for if 
no accomplices were to be admitted as witneſſes, it would 
be generally impoſſible to find evidence to convict the 

greateſt offenders. 2 Haw. 432. 

Alſo it hath been often ruled, that accomplices who are 
indicted, are good witneſſes for the king, until they be 
convicted. 2 Haw. 432. 

Alſo it hath been often adjudged, that ſuch of the de- 
fendants in an information, againſt whom no evidenc e is 
given, may be witneſſes for the others. 2 Harv. 432. 

It hath been alſo adjudged, that where three perſons are 
ſued in three ſeveral actions on the ſtatute for a ſuppoſed 
perjury in their evidence concerning the ſame thing, they 
may be good witneſſes in ſuch actions for one another, 

| 2 Haw. 432. 
Witneſe an alien IO. It ſeems agreed, that it is no good exception againſt 
or bondman. a witneſs, that he is an alien, or villein, or bondman. 
2 Haw. 434. 
Witneſs blind, II. There were two witneſſes to a a deed, and one of 
| them was blind. It was ruled by Holt chief Joltice, that 
ſuch deed might be proved by the other witneſs, and read; 
or might be proved without proving that this blind witneſs 
is Cead ; or without having him at the trial, proving only 
his hand. L. Raym. 734. Wood and D Warwick 
aſſiz. 1699. 
Witneſs over ſea, 12. If a witneſs is beyond the ſea, it is uſual to prove 
his hand, and that he is beyond the ſea, Vin. Evid. 


C1-b,-4B-1.-1.2- 
Witneſs become 13. I here were two N to a bond; one in Africa; 
inſane. and the other in Bedlam, mad: On an order to prove an 


exhibit viva voce in chancery, a witneſs proved theſe facts, 
and their hands to be bond as if dead. T. 5 C6 G. 2. 
Vin. Evid. T. b. 48.] 12. 

Witneſs dead. 14. If a witneſs to a deed is dead; it is ſufficient to 
prove the witneſs's hand, without proving the hand of 
the party. By Pratt chief juſtice, T. Vac. 1719. Fin, 
, 8. J 10. 

The ſayings of a dead man are not to be given in evi- 
dence to prove a particular fact; they are only to be ad- 
mitted 


Evid ence. 


mitted i in proof of general uſages and cuſtoms ; but as for 
a particular fact, lying in the knowledge of a particular 
perſon, by his death the evidence is loſt. St. Tr. F. 5. 456. 

And it hath been agreed, that the evidence given by a 
witneſs at one trial, cannot in the ordinary courſe of 
juſtice be made uſe of againſt a defendant, on the death 
of ſuch witneſs at another trial. 2 Haw. 420. 

In the caſe of murder, what the deceaſed declared after 
the wound given, may be given in evidence. Vin. Evid. 
[A. D. 28-1 IT; 

But 5 ſuch declaration is reduced into writing, the 
writing itſelf muſt be produced, and not evidence thereof 
given viva voce. id. 12. 


15. It is 2 general rule that hearſay is no evidence; Hearſap. 


for no evidence is to be admitted but what is upon oath ; 
and if the firſt ſpeech was without oath, another oath that 
there was ſuch ſpeech, makes it no more than a bare 
ſpeaking, and ſo of no value in a court of Juſtice 3 and 
beſides, the adyerſe party had no opportunity of a croſs 
Examination ; and if the witneſs is living, what he has 
been heard to ſay is not the beſt evidence that the nature 
of the thing will admit. But tho' hearſay ought not to 
be allowed as direct evidence, yet it may be allowed in 
corroboration of a witneſs's teſtimony, to ſhew that he 
affirmed the ſame thing before on other occaſions, and 
that he is ſtill conſtant to himſelf. So where the iſſue is 
on the legitimacy of a perſon, it ſeems the practice to 
admit evidence of what the parents have been heard to 
ſay, either as to their being or not being married, for 
the preſumption arifing from the cohabitation is either 
ſtrengthened or deſtroyed by ſuch declarations, which 
altho' not to be given in evidence directly, yet they may 
be aſſigned by the witneſs as a reaſon for his belief one 
way or other. So hearſay is good evidence to prove 
who was a man's grandfather, when he married, what 
children he had, and the like, of which it is not W 
able to preſume that there is better evidence. So to 
prove that a man's father or other kinſman beyond the ſea 
is dead, the common reputation and belief of it in the 
family gives credit to ſuch evidence; and for a ſtranger 
it would be good evidence, if a perſon ſwore that a bro- 
ther or other near relation had told him ſo, which re- 
lation is dead. So in queſtions of preſcription, it is al- 
Towable to give hearſay evidence, in order to prove general 
reputation: and where the iſſue was of a right to a way 
over the plaintiff's cloſe, the defendants were admitted to 
give evidence of a converſation between perſons not in- 
tereſted, 
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tereſted, then dead, wherein the right to the way was 
agreed. Theory of Evid 1.1, 113. 


1 Of proceſs to cauſe witneſſes to appear. 


Two ways of 1. The compulſory means to bring in witneſſes, are of 
en witneſſes tyo kinds, 1. By proceſs of ſubpœna (A) iſſued in the 
288 king's name, by the juſtices, or others, where the trial is 
to be. 2. Which is the more ordinary and more effectual 
means (in criminal caſ:s), the juſtices that take the exa- 
mination of the perſon accuſed, and the information of the 
witneſſes, may at that time, or at any time after, and be- 
fore the trial, bind over (B) the witneſſes to appear at the 
ſeſſions, a in caſe of their refuſal either to come, or to 
be bound over, may commit them for their contempt in 

Charges oo ſuch refuſal. 2 H. H. 282. 
Vitneſſes. 2. But that which is a great defed | in this part of ju- 
= dicial adminiſtration, is, that there is no power to allow 
witneſſes their charges in criminal caſes ; whereby many 
times poor perſons grow weary of attendance, or bear 
their own charges therein, to their great hindrance and 

__ 2a. 77. 382. 

That is to ſay, unleſs it be in the caſe of grand or petit 
larceny, or other felony ; for in ſuch caſes, by the ſtatute 
of the 25 C. 2. c. 36. reaſonable charges ſhall be allowed 
by the court to the proſecutor upon conviction, to be paid 
by the treaſurer out of the county rate. 

And by the ſtatute of the 27 G. 2. c. 3- When any 
poor perſon ſhall appear on recognizance in any court to 
give evidence againſt #nother accuſed of grand or petit 
larceny or other felony, the court may, at the prayer, and 
on the oath of ſuch perſon, and on conſideration of his 
circumſtances, order the treaſurer to pay him ſuch ſum as 
they {hall think reaſonable for his time, trouble, and 
expence ; which order the proper officer ſhall make out 
for the fee of 6d. except in Middleſex, where the ſame 
ſhall be paid by the overſeers of the poor where the perſon 
was apprehended. 

Where a witneſs 3. Wherea witneſs is a priſoner in execution for debt, 
is a piiloner in he muſt be brought up by habeas corpus ad teftificandum, to 
EXECUTION. 
give his evidence. St. Tr. V. 2. 50. 37 
Wi: neſs how far 4. One was ſubpœnaed ad teſ/tificandum, and prayed a 
privileged againſt pri vilege from being arreſted, which was granted; and by 
. the court, it will ſuperſede an arreſt upon mean proceſs, 
but not upon an execut ion; yet the ſheriff in that caſe 
may be committed for his contempt. Neuil's caſe, 15 C. 
% I fer. . 310. 


* 
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* 
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5. By the 5 El. c. 9. .. 12. If any perſon upon whom Penalty of 2 
any proceſs out of any of the courts of record within this witneſs not ap- 


realm ſhall be ſerved, to teſtify or depoſe concerning any 
matter depending therein, and having tendred unto him, 
according to his countenance or calling, ſuch reaſonable 
ſum for his coſts and charges, as (having regard to the diſ- 
tance of the places) is neceſſary to be allowed in that behalf, 
do not appear according to the tenor of the proceſs, havin 


not a lawful and reaſonable impediment ; he ſhall forfeit 


x01. and ſhall yield ſuch further recompence to the party 
grieved, as to the judge of the court, out of which the pro- 
ceſs was awarded, ſhall ſeem meet, according to the loſs 
that the party which procured the proceſs ſhal] ſuſtain ; to 
be recovered by the party grieved, in any court of record. 

In the caſe of Wat and Winukford, 2 C. 2. A motion 
was made for an attachment againſt a perſon for not attend- 
ing at the aſſizes to give his evidence, being ſubpœnaed, and 
having received one guinea for his charges, and being pro- 
miſed to have one guinea a day while there, and his charges 
paid. And a rule was made to ſhew cauſe. And after- 
wards cauſe was ſhewed, that an attachment ought not to 
go, but the party injured had his action upon the ſtatute of 
Eliz. but the court thought, that it was a good foundation 
for an attachment, the diſobedience to the ſubpcena being 
a contempt to the court; and though an action might be 
brought on the ſtatute, yet that was a more dilatory me- 
thod, and more difficult to proceed in, which encouraged 
witneſſes. not attending frequently upon trials, at which 
they were ſubpcenagd to appear and give evidence. And 
therefore the rule was made abſolute, L. Raym. 1529. 

In the caſe of Small and Mhiimill, M. 10 G. 2. It was 
moved for an attachment againſt a witneſs, for not at- 
tending a trial at the fittings. But it appearing that the 
witneſs was not perſonally ſerved with the ſubpoena ticker 
(it being delivered to his ſervant, who ſaid he would carr 
it to him, and going away, came again and ſaid he had 
done ſo) ; and it appearing that one ſhilling only was left 
with the ticket, which the court did not deem a ſufficient 
tender for his expences ; the attachment was denied, 

E. 14 G. 2. Chapman and Poynton. A witneſs was ſerved 

with a ſubpeena at Cheſter, to aitend the fittings at Guild- 
Hall, and two guineas were tendred by the perſon who 
ſerved it, and being objected to as too little, he deciared 
he would give no more. The witneſs not coming up, an 
attachment was moved for; but on ſhewing cauſe was diſ- 
charged : the court ſaying it was too little, and that the 
witneſs is not obliged to truſt to the court's allowing him 


more 


pearinge 
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more when he comes to the book; for perhaps the party 


may not call him, and then it may be difficult for him to 


get home again: that this way of puniſhing as for a con- 


tempt was new, and practiſed only in this court: the 
common pleas not doing it to this day, but leaving the 
party to his remedy on the 5 El. c. 9. and therefore they 
. would not enter into any nice calculations of the expence, 


but confined their inquiry to the queſtion, whether the | 


non-attendance was thro” obſtinacy or not. Str. 1150. 

And, by the court, in the caſe of Hammond and Stewart, 
H.8 G. the witneſſes ought to have a reaſonable time to 
put their affairs in order, that their attendance upon the 
court may be as little prejudice to themſelves as poſſible. 
Str. 510, 

In criminal caſes, if a witneſs hath "ER bound over, 
and do not appear; he ſhall forfeit his recognizance. 


V. Of the manner of giving evidence. 


er fe party 1. He who affirms the matter in iſſue, whether DER 7 1; 
8 or defendant, ought to begin to give evidence. Litt. 36. 
Evidence to be 2. The evidence both for and againſt a priſoner, ought 


upon oath, to be upon oath. 

And if a peer is produced as a witneſs he ouzht to be 
ſworn. 3 Keb. 61. 

Lord Pre//on was committed by the court of quarter ſeſ- 
ſions, for refuſing to be ſworn to give evidence to the grand 
jury on an indictment of high treaſon ; and on his being 
brought by habeas corpus into the king's bench, Holt Ch. * 
ſaid, it was a great contempt, and that had he been there, 
he would have fined him, and committed him till he paid 
the fine; but being otherwiſe, he was bailed. 1. Salk. 278. 


But a avaker s affirmation in all caſes not being criminal, 


ſhall be allowed as evidence, without an oath; but in 


criminal caſes his affirmation ſhall not be W e 178 
8 IF. c. 34. 

Muſt be poſitive, 3. It is no ſatisfaction for a witneſs to ſay, that he thinks 
or perſuades himſelf ; and this for two reaſons, by Coke 
chief juſtice : 1. Becauſe the judge is to give abſolute 


D 


ſentence, and ought to have more ground than thinking. 


2. Becauſe judges, as judges, are always to give judgment 


ſecundum allegata et probata, notwithſtanding that private 
perſons think otherwiſe. Dyer 53. 
Witneſſesmay be 4. The court may indulge a priſoner in examining the 
aner wibnclcs apart, but he cannot demand it of right. St. Tr. 


V. 4. 9: 


5. In 
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8. In caſes of life, no evidence is to be. given againſt a Evidence to be 


given in the pri- 


priſoner, but in his preſence. 2 Haw. 428. e 


6. In every iſſue, the affirmative is to be proved. A 
negative cannot regularly be proved; and therefore it is teſtify a negative. 
ſufficient to deny what is affirmed, until it be proved; but 

when the affirmative is proved, the other ſide may conteſt 
it with oppoſite proofs; for this is not properly the proof 
of a negative, but the proof of ſome propoſition totally 
inch with what is affirmed: as if the defendant be 
charged with a treſpaſs, he need only make a general denial 
of the fact, and if the fact be proved, then he may prove 
a propoſition inconſiſtent with the charge, as that he was 
at another place at the time, or the like. Theory of Evid. 
116, %% 
But to this rule there is an exception of ſuch caſes, 
where the law preſumes the affirmative contained in the 
iſſue, Therefore, in an information againſt lord Halifax 
for refuſing to deliver up the rolls of the auditor of the 
exchequer : the court of exchequer put the plaintiff upon 
proving the negative, namely, that he did not deliver 
them ; for a perſon ſhall be preſumed duly to execute his 
office, till the contrary appear. id. 117. 

7. Apriſoner may not call witneſſes to diſprove what his A man ſhall nt 
own witneſſes have ſworn. St. Tr. V. 2. 764, 792. | diſprove his own 

8. A witneſs ſhall not be permitted to read his evidence, e 1 
but he may look upon his notes to refreſh his memory. neſs may read 
St. 7 45. | | his evidence, 

9. A witneſs ſhall not be croſs examined, till he has hen he may be 
gone thro” the evidence for the party on whoſe ſide he was croſs examined, 
produced. St. Tr. V. 2. 792. | 1 | 
10. It hath been admitted, that in order to ſhew a vari- variance. 
ance in the evidence, a depoſition taken by a witneſs before 
- A juſtice of the peace, may at the priſoner's defire be read 
at the trial, in order to take off the credit of the witneſs, 
by ſhewing a variance between ſuch depoſitions, and the 
evidence given in court. And for the ſame reaſon it ſeems 
agreed, that where a witneſs at one trial varies from his 
own evidence at another, in relation to the ſame matter, 
ſuch variance may alſo be given in evidence to invalidate 
his teſtimony at the ſecond trial. 2 Haw. 430. 

11. The counſel of that party which doth begin to Which party 
maintain the iſſue, ought to conclude. Tri. p. pais 220. ſhall conciude, 


A. Subpcena to give evidence. 


EORGE the third, by the grace of God, of Great 
Britain, France, and Ireland, king, defnger of tie 


fanth, 


Witneſſes cannot 


— — 5 
— ù— 


"Wie - 
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| of the inhabitants of the pariſh of 


Evidence. 
faith, and fo forth, To A. B. C. D. and E. F. greeting. 
We command you, and every e you, that all buſineſs being 
laid aſide, and all excuſes whatſoever ceaſing, you do in your 
proper. perſons appear before our juſtices aſſigned to 'hee the 
peace in our county of and alſo to hear and determine divers 
felonies, treſpaſſes, and other miſdemeanors in the, faid county. 


committed, at the general quarter ſeſſions of the peace, to be 


holden at —— in and for the ſaid county, on. the day 
of at the hour of ten in the forenoon of the ſame day, to 
teſtify the truth, and give evidence on behalf of the inhabitants 
of the pariſh of in the ſaid county, againſt A. O. in a 
caſe of baſtardy. And this you are in na wiſe to omit, nor any 
of you to omit, on pain of one hundred pounds. Witneſs Sir 
En Lowther, baronet, the —— day of — i ˙ 
vear of our reign. | 


CE 
Note; There may be four witneſſes put in one ſubpœna. 
A ſubpcena ticket. 


OM. -....:. | 
virtue of his majeſty's writ of ſubpœna to you directed, 
and berewith ſhewn to you, you are perſonlly to be before 

his. majeſty's j uſlices of the peace for the county of at the 
general quarter ſeſſiuns of the feace to be holden for the ſaid 
county, at i the ſaid county, on the day 
0 next, to teſtify the truth, and give evidence on behal 

in the ſaid county, 
againſt A. O. in a caſe of baſtardy. And this you are not to 
omit, upon pain of one hundred pounds, Dated this 
day of in the year mn—. 


By the court, 
| C 


B. Condition of a recognizance to appear and give 
evidence. 


HE condition of this recognizance is ſuch, that if the 
above-bound A. W. ſhall perſonally appear at the next 
general quarter ſeſſions of the peace to be holden at — in and 
for the ſaid county, and then and there give ſuch evidence as he 
knoweth, upon a bill of indictment to be exhibited by A. I. of 
yeoman, to the grand jury, againſt A. O. late of- in 
the ſaid county, yeoman, for the feloniouſiy taking and carrying 
away —— the property e and in caſe the ſaid bill be found 
a true bull, then if the ſaid A, W. ſhall then and there give 


evidence 
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Examination, 
' evidence to the j jurors that ſhall paſs on the trial of the ſaid A: 


O. upon the ſaid bill of indiftment, and not depart thence 


without leave of the court, then this recog nixance to be void, 
etherweſe of force. | 


Examination, 


1 F a PEE, is l and one is brought before a 
juſtice upon ſuſpicion thereof, and the juſtice finds 


upon examination that the priſoner i is not guilty ; yet the 


juſtice ſhall not diſcharge him, but he muſt biker be bail- 
ed or committed; for it is not. fit that a man once arreſted 
and charged with felony, or ſuſpicion thereof, ſhould be 
delivered upon any man's pron MA x, without farther trial 
Dalt. c. 164. 

In order to which bail or commitment, the examination 
and information of the parties muſt firſt be taken, accord- 
ing to the following ſtatutes : 


Two or more juſtices (1 Q. cr one - of the ſaid juſtices, be- 


fore they bail a perſon apprehended for felony (if the offence is 


2 ſhall take his examination (A) and the information 

„, them that bring him, of the fact and circumſtances 
Sea and the ſame, or as much. thereof as ſhall be material 
to prove the felony, ſhall put in writing ; which examination 
they ſhall certify (together with the bailment) at the next gene- 
ral gaol delivery, to be holden within the limits of their com- 
miſſion. 1 & 2 P. & M. c. 13. f. 4. 


And they ſhall have power to bind by recognizance (C ) all 


ſuch as do declare any thing material ta prove the offence, to 


appear at the next general gaal delivery, to be holden within the 
county where the trial ſhall be, then and there to give evidence 
againſt the party ; and fhall certify ſuch recogntzance in like 


manner, ſ. 5. 


And if they offend in any thing herein, they Pall be fined 
by the juſtices of gaol delivery. id. 


in like manner, where the perſon is not bailed, but commit- 
ted to ward, the juſtice or juſtices who commit him, /hall before 


ſuch commitment, take the like examination and information, 


and ſhall put the ſame in writing within two days after the ſaid 
examination, and ſhall in like manner bind over the witneſſes ; 


and certify the whole as above. 2 & 3 P. & M. c. 10. 


Shall take his examination] And in order thereunto, if 


by ſome reaſonable occaſion, the juſtice cannot at the re- 


turn of the warrant take the examination, he may by word 
Var, I. K * cf 
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of mouth command the conſtable or any other perſon, ta 


| detain in cuſtody the priſoner till the next day, and then 


to bring him before the juſtice, for further examination. 
And this detainer is juſtifiable by the conſtable or any other 


perſon, without ſhewing the particular cauſe for which he 


was to be examined, or any warrant in writing, 1 H. H. 
585. f 


But the time of the detainer muſt be no longer than is 


neceſſary for ſuch purpoſe ; for which it is ſaid, that the 


' ſpace of three days is a reaſonable time. 2 Haw. 119. 


But the examination of the perſon accuſed, ought not to 
be upon oath. 1 H. H. 585. Fen, L 

But if upon his examination he ſhall confeſs the matter, 
it ſhall not be amiſs that he ſubſcribe his name, or mark 
to it. Dalt. c. 164. 


Which examination being voluntary, and ſworn by the 


juſtice or his clerk to be truly taken, may be given in evi- 
dence againſt the party confeſſing, but not againſt others. 
MH. 85. 2 Haw. 429. | 


Information of them that bring him] or of other witneſſes 
whom the juſtice may bring before him by his warrant (D) 
for that purpoſe. 1 H. H. 586. Dalt. c. 164. 


And this information muſt be upon oath. Dalt. c. 164. 


1 H. H. 586. 


And therefore if a Quaker is witneſs, his affirmation 


muſt not be taken in this caſe; for by the 7 & 8 I. c. 34, 


J. 36. it is provided that no Quaker ſhall be examined for or 
againſt any perſon in any criminal cauſe, unleſs it be upon 


oath. 


And the faid information being upon the trial ſworn ta 


be truly taken, by the juſtice or his clerk, may be given in 


evidence againſt the priſoner, if the witneſſes be dead and 


not able to travel, 1 H. H. 586. 


Or as much thereof as ſhall be material to prove the felony] 
Yet it ſeemeth alſo juſt and right, that the juſtices who 
take information againſt a felon, or perſon ſuſpected of 
felony, ſhould take and certify as well ſuch information, 
proof, and evidence, as goeth to the acquittal or clearing 
of the priſoner, as ſuch as maketh againſt the priſoner : 
for ſuch information, evidence, or proof ſo taken, is on] 


to inform the king and his juſtices of the truth of the mat- 
x c. x05. | | 


Shall certify at the next gaol delivery] And yet for petty 


larcenies, and ſmall felonies, the offenders may be' tried at 


the quarter ſeſſions, and the examinations and Informations 


may be certified thither. Dalt. c. 164. 
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felſeth that 
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To be holden within the limits of their commiſſion] And yet 
examinations taken by juſtices of the peace in one county, 
may be by them certified in another county, and there 


read and given in evidence againſt the priſoner, Dalt. 
* Op 164. | 


To bind by recognizance] And upon refuſal may commit 


the perſon refuſing. 1 H. H. 586. 


And the parties grieved ought to be bound, not only to 


give evidence, but alſo to prefer a bill of inditment againſt 
the priſoner. Dalt. c. 164. 


A. Examination of a telon. 


Weſtmorland, 


HE examination of A. O. of 
yeoman, taken before me Henry Chay- 
tor, doctor of laws, one of his majeſly's juſtices of the peace for 
the ſaid county [or 1 in the caſe of bail, —taken before us 
two of his majeſiy's juſtices of the mou for the ſaid county, and 
one of us of the quorum] the day of— in the 
year of the reign of ——. 
The ſaid A. O. being charged before me [or, ” by A. I. 
of yeoman, with the felonious ſtealing out of the houſe 
of the ſaid A. I. at on the day of the follow-- 
ing gocds, to with to the value © be the ſaid 
A. O. upon his examination now taken before me [or us] con- 
—[or, denieth that —] &c. 


B. Information of a witneſs. 
Weſtmorland. 


HE information of A. I. of 


yeoman, taken _ oath before me [as 
before.] 


Co Recognizance to give evidence. 


Weſtmorland: B E it remembred, that on the 


_— in the year of 
the reign 0 — A. I. in the ſaid county, yeo- 
man, did come before me 1 Chaytor, doctor of laws, 
one of the juſtices of our ſaid lord the king, aſſigned to keep the 
peace of the ſaid county, and did acknowledge himſelf to owe to 
our ſaid lord the king ten pounds of lawful money of Great 
Britain, ander condition, that if he ſhall perſonally appear be- 


ar 


fore the juſlices of our ſaid lord the king, at the next general 


quarter ſeſſions of the peace Cor, gal delivery] to be holden in 
and for the ſaid county, then and there to give evidence in be- 


haf of our ſaid lord the king, againſt A. O. late of: 


who being attached, and ſuſpected of Fler, is now. committed 
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Weſtmorland. E it remembred, that on the 
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Examination. 
to the gaol of our ſaid lord the king in the ſaid county; then 
this recognizance to be void, otherwiſe of force. 


. thus, to prefer a bill of indictment, and give 


evidence. 


day 
in the year of the reign. 
in the ſaid county, yeoman, per- 


0 


"TH RE, 


of 


ſally came, before me Henry Chaytor, doctor of laws, one 


of the juflices of our ſaid lord the king, aſſigned to keep the 
ce in the ſaid county, and acknowledged himſelf to owe to 


eur ſaid lord the king, the ſum of —— — of good and law- 
ful money of Great Britain, 10 be made and levied of his goods 


and chattels, lands and tenements, to the uſe of our ſaid lord 
the king, bis heirs and ſucceſſors, i be the ſaid A. I. hall 
fail in the condition indor ſed. | . 


The condition of the within written recognizance is ſuch, 
that whereas one A. O. late of ——— was this preſent day 
brought before the juſtice within mentioned by the within boun- 
den A. I. and was by him charged with the felonious taking 
and carrying away of the goods of him the ſaid A. I. 
and thereupon was committed by the ſaid juſtice to the common 
gaol in and for the ſaid county : If therefore he the ſaid A. I. 
ſhall and ds at the next general quarter ſeſſions of the peace [or, 


- gael delivery] to be holden in and for the ſaid county, prefer 


r cauſe to be preferred, one bill of indictment 4 the ſaid felo- 
ny againſi the ſaid A. O. and fhall then alſo give evidence 
there concerning the ſame, as well to the jurors, that ſhall then 
inquire of the ſaid felony, as alſo to them that ſhall paſs upon 
the trial of the ſaid A. O. that then the ſaid recognizance to be 
void, or elſe to ſtand in full force for the king. 


D. Warrant for a witneſs. 


— 


Weſtmorland. o the conſtable Of ——— 


HEREAS oath hath been made before me 

one of his majeſly's juſtices of the peace in and for the 

faid county, by A.T. of yeoman, that he qe A. I. 
was lately robbed at and that he hath good cauſe to believe 
that A. W. of is a material witneſs to prove by whom 


i under my hand and ſeal at 


7 


| then 
give 


— day 
reign. 
per- 
9 one 
p the 
wwe t9 
law- 
goods 
d lord © 


Hall 
. 


ſuch, 
it day 
boun- 
taking 
A. I. 
ommon 
A. I. 
ce [or, 
prefer 
d felo- 
vidlence 


all then 
{s upon 


'e to be 


** r RP" 


for the 
FA. 3. 
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the ſaid 
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ſeal at 


